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PREFACE 

TO 

VOLUME  XX. 


An  attempt  to  give  effect  to  the  plan,  proposed  on 
a  former  occasion  ( 1 ),  combining  the  double  object 
of  Index  and  Digest,  forms  the  Twentieth  and  con** 
eluding  Volume  of  this  Work. 

The  order  of  a  well  composed  Treatise  from  the 
individuality  of  the  subject  and  dependence  of  the 
parts  leads  to  similar  order  in  a  compendium  of  the 
Contents :  an  advantage,  not  to  be  impart^  in  its 
full  extent  to  a  variety  of  subjects,  thrown  together 
by  accident  without  more  connexion  than  their  mutual 
relation  to  some  general  title;  yet  perhaps  in  some 
degree  to  be  approached.  With  that  view  all  the 
general  titles,  under  which  a  search  may  be  reason- 
ably expected)  are  collected  and  arranged ;  with  cross- 
reference^  ^nd  sub-divisions:  to  each  title,  general 
and  subr-divided,  are  annexed  short  Abstracts  of  the 
several  subjects;  each  distinguished  by  a  number, 
corresponding  with  that,  under  which  the  article  ab- 
stracted follows  in  a  more  detailed  form ;  and  to  that 
detailed  description  is  added  a  reference  to  the  volume 
and  page ;  where  full  information  will  be  found.  The 
improvement,  proposed  from  this  original,  and  I  be- 

• 

(1)  See  the  Preface  to  the  Second  Edition  of  this  Work  (1827) ; 
here  reprij9ted :  imoiediately  following  this  Address* 
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lieve  new,  method,  is,  that,  instead  of  a  complicated 
system  of  reference  by  numbers  and  letters,  baffling 
the  practitioner's  search,  and  discouraging  the  student's 
inqtiiry,  who  a(%er  much  trouble  and  delay  perhaps 
find  no  more  than  that  nothing  can  be  found  appli- 
cable to  the  subject,  a  glance  will  discover,  whether 
mfiHmation  is  to  be  obtained  ;  which  by  turning  over 
one  or  two  leaver  may  be  immediately  supplied:  a 
fnrooess  as  simple  as  consulting  a  Dictionary :  of  more 
facility ;  and  with  greater  effect.    Should  this  plan  fail 

■ 

t»  r^lize  the  advantages  anticipated,  it  is  the  result 
of  mtich  thought ;  and  no  l^s  attention  and  care  in 
the  ^e^^Ution  than  have  been  applied  to  those  volumes, 
of  wbich  this  forms  the  summary  and  sequel. 

BCT  wherefore,  it  will  be  asked,  this  superfluous 
CBLte  and  waste  of  thought :  so  ill  according  with  the 
spirit  of  the  time ;  the  "  march  of  intellect ;"  the 
rapid  and  expanded  flow  of  knowledge,  in  an  age 
tihiv^rsally,  and  suddenly,  enlightened :  while  wisdom 
displays  her  treasures  generally  and  gratuitously ;  the 
glance  of  intuition  supersedes  the  toil  of  study ;  judg- 
ment, springing  spontaneously,  is  matured  without  cul- 
tivation; and  the  mechanick,  who,  vain  of  the  mystery 
of  his  craft,  would  justly  ridicule  the  awkward  at- 
tempts of  the  philosopher,  presumes,  that  he  can 
:grasp  the  extremities  of  science,  try  without  danger 
the  depths  of  jurisprudence  (2)  or  theolc^,  discharge 
the  important  functions  of  legislation  and  government, 
by  the  energy  of  his  unaided  genius ;  or  can  receive 
sufficient  instruction,  should  instruction  be  requisite, 

"(2)  An  fnttanoe  hts  Iftlely  ocevrrad  of  an  iui(brtt»ale  gentle^ 
man,  forfeiting  his  life  to  justice  throagh  his  misapplioation  of  the 
priB«iple,  that  a  nan's  house  ft  bit  oaatle,  to  a  trespass  on  his 
land.    Moir's  Case,  Ckelmrfard  Summer  Assises,  1830* 
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*'  themselves  to  the  good  sense  both  *  of  lawyers  and 
''  the  public"  (5) :  that  the  outer  door  should  not  be  a 
protection  against  civil  process :  that  voluntary  agree* 
ments  should  be  equally  binding  in  equity  aa  those 
for  consideration:  tliat  the  rule  as  to  natural  alle- 
giance, (not  correctly  represented  as  depending  merely 
on  the  place  of  birth)  (6),  ''  should  give  way ;  and  be 
*^  accommodated  to  the  present  views  and  circum-' 
^  stances  of  society :"  that  principle  is  to  be  violated 
under  the  colour  of  expedience  by  protecting  the  foul 
efiusion  of  immorality  and  blasphemy ;  that  *'  the  con- 
**  taminated  character  of  the  libel  should  form  no  im- 
^*  pediment ;"  and  the  vicious  object  is  to  be  fostered 
and  promoted  in  a  Court  of  Equity  and  Conscience : 
that ''  adherence  to  authority  should  be  confined  to 
*^  matters  respecting  real  property  and  questions  of 
'*  technical  reasoning ;  and  departed  from  on  questions 
^  of  evidence,  practice  and  personal  contract  or  obli- 
**  gation;  and  where  confessedly  repugnant  to  the  real 

ft 

(5)  Mr.  Feame^B  Book  will  of  course  be  involved  in  the  general 
wreck ;  and  the  Professors  nnder  the  new  system  may  rest  on  the 
consolation,  how  little  reason  they  hare  to  apprehend,  that  the 
siloplieity  of  their  regenerated  science  will  be  perplexed,  and  the 
serenity  of  their  stadies  ruffled,  by  another  aach  work. 

(G)  The  place  of  bif  th,  if  it  waa  the  eflfect  of  accident  or  ne* 
ceasitj^  had  no  influence  at  Common  Law ;  as  in  the  well  knowa 
instance  of  children  of  Embassadors;  and  that  mentioned  by  Lord 
Coke^  7  Rep.  6.  18,  Calvin's  Ca^e :  probably  shipwreck  or  capture 
in  the  course  of  a  Toyage  would  have  been  considered  as  falling 
witbia  the  pjlaeiple  t  and  thia  relaxation  of  the  general  law  has 
beep  extended  by  Stat  26  Edw.  3.  $L  2,  to  childreo  of  fathera 
fuid  mothers  at  the  time  of  the  bir.th  in  allegianoe  to  the  King; 
the  mother  having  passed  the  sea  by  license  of  her  husband, 
(Bacon  Y.  Bacon^  Cro.  Ch.  601 ) ;  and  by  Stat  7  iliui.  c.  5.  10  Ann, 
c.  5.  4  Geo.  2.  c.  21 ;  and  13  Geo.  3.  c.  21,  to  children  and  grand- 
(Children,  whose  fathers  or  paternal  grand-fathers  were  natural- 
born  subjects. 
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^  purposen  of  justice^;  and  no  material  inconTenience 
**  would  result  from  a  judicial  correction  of  it;"  ad- 
mitting ^' the  caution,  with  which  this  principle  is  to 
**  he  adopted;"  or  rather  this  arbitrary  discretion  to  be 
exercised.         . 

With  much  more  of  a  similar  character  the  Author 
disapprotea  the  right  of  Appeal;  the  protection  af- 
forded to  infants;  the  rule  rejecting  the  evidence  of 
Husband  and  Wife  for  and  against  each  other;  the 
efleet  of  the  Law  of  Evidence,  ^*  especially  in  criminal 
*^  cases,  where  the  crime  has  been  substantially  proved; 
^^  ta  allow  a  criminal  upon  a  mere  point  of  form  to 
*^  escatpe  the  punishment,  which  regularly  ought  to  fol- 
^*  low;'*  the  doctrine  of  equitable  waste;  and  the  claim 
of  a  married  woman  on  her  own  property,  which  her 
buband  can  obtain  only  in  equity ;  charging  the  Judges 
in  the  same  breath  with  departure  from  established 
legal  rules  and  too  strict  an  adherence  to  precedent. 
He  asserts,  that  **  it  is  not  fit,  that  every  man  should 
h.«,  the  right  of  setting  h«  propert/aoconling  U, 
what  he  conceives  the  state  of  his  fistmily  to  require : 
*^  at  least,  that  the  powers  of  enjoyment,  particularly 
**  of  allowing  maintenance,  of  sale,  and  of  appointing 
**  new  trustees,  ought  in  a  considerable  degree  to  be 
**  defined  by  the  Legislature ;  that  perhaps  specific 
**  I^^lative  forms  of  settlement  should  be  prescribed ; 
'^  and,  if  trustees  are  necessary,  public  officers  ought 
*^  to  be  appointed  for  that  purpose :"  strong  and  galling 
fetters,  to  be  riveted  at  the  commencement  of  the 
liberal  era  upon  the  enjoyment  and  privilege  of  pro* 
perty  in  a  Country,  distinguished  by  the  freedom  of 
her  institutions.  The  Author  further  recommends 
giving  facility  to  the  dissolution  of  marriage ;  and  the 
admission  of  hearsay  evidence  generally. 


if 


Till  pitErAee  to  volume  xx. 

Ukwilling  to  believe^  that  such  opinions  can  have 
a  general,  or  maintain  a  permanent,  influence,  I  do  not 
tegtet  my  time  and  exertions;  with  the  hope,  ap- 
pfoeching  confidence,  that,  as  the  Digest^  when  dis- 
covered at  Amalfi  ( 7 ),  had  effect  in  dispelling  the 
ignorance  of  the  darker  ages,  the  valuable  materials 
iiere  collected  will  at  a  future,  more  auspicious,  period 
be  available  to  clear  the  mists,  in  which  the  affectation 
of  a  vain  and  false  philosophy  has  involved  us ;  aid 
tbe  revival  of  learning ;  and  contribute  to  restore, 
ii|rfiold  and  promote,  true  science  upon  principles 
emind  and  unerring,  immutable  and  eternal. 

Ha  VINO  endeavoured  to  take  every  opportimity  of 
deriving  advantage  from  fair  and  candid  observation, 
I  find  it  necessary  to  caution  the  reader,  the  student 
espedaUy,  against  the  hasty  adoption  of  superficial 
and  exuberant  criticism:  the  confident  critick  not 
always  proving  the  most  competent  judge:  on  the 
contrary  the  error  in  some  instances  consisting  in 
the  criticism  alone :  the  effect  perhaps  of  fiulure  in 
minute  attention,  ample  inquiry,  just  discrimination, 
and  correct  judgment :  qualities  essential  to  the  ^e 
diBcharge  of  that  office ;  and  rarely  found  in  union 
with  those,  which  are  the  usual  incidents^  or  induce- 
ments, to  its  inconsiderate,  or  less  excusable  assump- 
tion. 

I  AVAIL  myself  of  Ihis  ^lal  address  by  requesting 
attention  to  a  recent  decisioa;  hewing  an  ianrkeeper 
liable  for  property,  lost  in  his  house  inider<»eiim- 
stances,  that  appear  to  constitute  a  case  of  extreme 

(7)  This  town,  deriviog  some  celebrity  from  the  iacideBl  here 
tnenUoned,  daims  farther  distincUon  from  the  ditCoTory  of  the 
Compass  bj  CMa  at  the  close  of  ihe  thirtecDtheenlvry. 
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•efeiJty ;  and  neither  consintent  with  principlp,  nor 
rapported  by  authority.  The  case,  Kent  v.  Shuekatyd, 
as  it  appears  in  2  Sam.  SfAdol.  803,  states,  that,  the 
Action  was  to  recover  the  value  of  a  bag,  contaiwn^ 
bank-notes,  lost  by  the  plaintiff  during  the  time  he 
resided  as  a  guest  in  the  inn ;  and  that  the  foUpw* 
ing  fiicts  appeared  upon  the  trial.  The  plaintiff  and 
his  wife,  with  a  young  lady,  Miss  S.  arrived  at  the 
defendant's  hotel,  (the  Old Ship^  at  Brightoti^) ^m 
the  evening  of  the  30th  of  December^  1830  ;  and  iffck 
a  sitting-room  and  two  bed^rooms ;  so  situated  that, 
the  door  of  the  sitting-room  being  open,  a  perspn 
there  could  see  the  entrances  into  both  the  bed-rooms. 
On  the  following  day  Mrs.  Kent  went  into  the  bed* 
room ;  and  laid  a  reticle,  which  contained  the  mon?y, 
upon  her  bed ;  and  afterwards  returned  into  the  sitting- 
room;  leaving  the  door  between  that  and  the  bed- 
room open.  After  she  had  remained  in  the  sitting- 
room  about  five  minutes,  she  sent  Miss  S.  for. the 
reticle;  and  it  was  not  to  be  found  (8).  Mr.  Justice 
Gaselee^  reserved  the  point,  made  at  the  trial  for  the 
defendant,  that  the  inn-keeper  was  responsible  for 
goods  and  chattels  only,  not  money ;  and  directed  the 
jury  to  find  for  the  plaintiff;  if  they  thought  the  money 
was  lost  or  taken  out  of  the  inn.    The  verdict  was  for 

(S)  The  amoant  of  the  loss  ig  not  stated.  The  account  in  tbe 
newspapers  was.  tbat  the  lady  soon  after  her  arrival  at  the  inn 
went  out  to  walk ;  leaving  a  reticle,  containing  sixty  sovereigns, 
on  the  bed.  Neither  is  it  stated,  oor  easy  to  conceive,  how  the 
etae  wm  proved.  The  remark*  that  the  wife  could  not  prove  it, 
w|mU  bo  aoperfliiova;  had  not  a  work,  that  has  received  some 
Botioe  in  the  preceding  pages,  recommended  an  alteration  of  the 
law,  that  would  open  a  copious  source  of  undue  iuflaence  and  do- 
BMstie  discord,  or  partial  testimony.  If  another  person  observed 
tlua  lady'a  inadvertence  without  giving  her  an  opportunity  of  cor* 
recting  it,  that  aeemi  a  very  singular  and  important  circumstaaoe. 
VOL.  XX.  b 
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the  plaintiff;  and  a  motion  in  the  Court  of  King's 
Meiich  for  liberty  to  enter  a  Nonsuit  upon  the  distinc- 
tion between  goods  and  money  was  refused. 
I- ' 

The  general  rule,  upon  which  this  Action  is  founded, 
sttnds  upon  a  clear  and  sound  principle :  the  security 
cyf  the  publick :  especially  against  concert  between  the 
inn*keeper  and  robber,  too  frequent  in  other  countries. 
To  this  rule  there  is  an  exception,  upon  a  principle  no 
less  sound  and  clear ;  that,  if  the  loss  arises  by  the 
default  of  the  guest,  the  inn-keeper  shall  not  be 
charged.  Lord  CoAre,  3  Rep.  33,  Calyes  Case,  dis- 
tinctly puts  both  the  rule  and  the  exception  upon  the 
defiiult ;  adopting  the  word  in  the  Writ,  '*  pro  defectn 
<^  hospitator  &c. ;"  and  states  two  instances,  in  which 
the  inn-keeper  shall  not  be  charged  :  ''  if  the  guest's 
**  servant,  or  he,  who  comes  with  him,  or  he,  whom 
^^  he  desires  to  be  lodged  with  him,"  (marking  the  dis- 
tinction, **  if  the  inn-keeper  appoints  one  to  lodge 
**  with  him,")  **  steals  or  carries  away  his  goods ;"  and, 
*^  if  the  inn-keeper  requii-es  his  guest,  that  he  will 
**  put  his  goods  in  such  a  chamber  under  lock  and 
^^  key ;  and  then  he  will  warrant  them  ;  otherwise  not : 
^'  for  the/ault  is  in  the  guest ;"  having  such  companion 
or  servant  in  the  one  case ;  and  not  complying  with 
the  terms  in  the  other :  yet  in  the  former  instance 
there  might  be  no  wilful  or  moral  de&ult  by  the  guest; 
who  might  be  deceived  under  the  strongest  reasons 
for  a  good  opinion  of  his  companion  or  servant 

• 

In  this  instance  there  could  not  be  a  doubt  of  the 
default ;  and,  unless  Lord  Coke's  clear  and  convincing 
reasoning  is  to  be  "  swept  away,*'  as  "  antiquated  doc- 
*^  trine,"  the  only  question  was  upon  the  application 
of  the  exception  to  these  circumstances :  l)ut  that  ap-i 
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pears  to  have  been  over-looked ;  and  the  case  to  have 
been  put»  and  decided,  upon  the  dry  point,  that  thete 
is  no  distinction  between  money  and  goods.  There 
is  surely  this  distinction ;  that  money,  as  an  object  of 
strong  temptation  and  easy  abstraction,  usually  is,  as 
it  always  ought  to  be,  if  not  in  the  pocket,  under 
the  security  of  a  lock ;  not  as  goods,  in  the  ordinary 
sense ;  which  are,  and  frequently  must  be,  from  their 
nature  and  quality  exposed.  The  answer  to  the  ill- 
stance  put  of  a  valuable  shawl,  left  by  a  lady  in  her 
bed-room,  is,  that  it  is  not  out  of  its  place ;  and, 
though  prudence  suggests,  that  the  care  of  such  an 
article  should  be,  as  near  as  may  be,  in  proportion  to 
its  value,  a  legal  principle,  for  general  application, 
cannot  rest  upon  so  loose  and  fluctuating  a  basis.  A 
more  apposite  instance  might  occur  of  moveable  goods 
and  chattels  in  the  strict  sense :  had  a  case  of  jewels 
been  thus  lost,  it  would  surely  be  no  less  unreasonable 
and  unjust  to  charge  the  inn-keeper  for  the  default, 
the  gross  laches,  of  the  guest ;  which,  as  it  affects  third 
persons,  is  in  law  equivalent  to  fraud.  If  this  ex- 
ception to  the  rule  was  required  in  former  times,  of 
more  simplicity,  how  essential  is  it,  that  it  shall  now 
be  maintained ;  when  from  the  magnitude  of  these 
establishments  and  the  increase  and  diffusion  of  wealth 
the  inn-keeper  has  no  means  of  protection ;  and  may 
through  the  indiscretion  of  another,  or  by  a  deeply 
concerted  fraud,  be  involved  in  ruin ;  if,  in  addition 
to  other  obligations  and  risks,  sufficiently  onerous, 
incident  to  that  station,  he  is  to  be  responsible  with- 
out limit  under  the  decision,  that  has  suggested  these 
obaervations. 

F.  VESEY. 
October,  1833. 
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PREFACE 


TO 


THE   SECOND    EDITION, 
Reprinted;  as  originally  published  in  the  year  1827. 


It  is  not  necessary  to  state  circumstances,  beyond 
the  Editor's  control,  which  have  delayed  another 
Edition  of  this  Work.  The  inconvenience,  that 
has  resulted  from  the  delay,  may  in  some  d^ree 
be  compensated  by  the  effect,  that  this  Edition  is 
not  hastily  brought  out  without  the  opportunity  of 
preparation;  but  has  grown  up  gradually  under 
an  attentive  observation  of  what  has  been  passing 
in  Westminster  Hall,  with  ample  time  for  careful 
revision  and  examination  of  the  Authorities.  In 
availing  myself  of  that  opportunity  I  am  not  con- 
scious of  negligence;  and  I  cannot  without  injustice 
and  ingratitude  omit  this  occasion  to  acknowledge 
the  liberal  assistance  of  my  Friend  Mr.  Beames  ; 
the  value  of  whose  assistance,  previously  well  es- 
tablished, may  be  further  estimated  by  his  able  Ex- 
position of  the  Practice  of  the  Court  of  Chancery, 
its  defects,  and  proposed  amendments,  in  the  Ex- 
planatory  Paper ^  annexed  to  the  Report  under  the 
Chancery  Commission,  of  which  he  was  a  Member. 

The  general  plan  of  this  Edition  is  to  give  the 
greatest  scope  of  information  in  the  most  convenient 
and  compendious  form,  by  Notes ;  studiously  avoid- 
ing the  repetition  of  long  lists  of  cases  ;  and  by  the 
selection  of  such  as  contain  collections  of  Authori- 
ties supplying  a  chain  of  reference,  that  may  secure 
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to  the  Student  the  means  of  tracing  his  subject  to 
its  source;  and  to  the  practising  Lawyer  that  im- 
portant object,  the  economy  of  time.  The  occa- 
sional expression  of  my  own  opinion,  perhaps  of 
some  use  in  suggesting  or  promoting  inquiry,  never 
asisuming  the  disguise  of  authority  is  at  least  harm- 
less. 

In  reviewing  these  Volumes  I  find  with  satisfac- 
tion the  occasion  for  correction  to  arise  chiefly  from 
the  great  alteration  of  the  Law,  by  Statute  as  well 
as  decision,  since  they  were  first  submitted  to  the 
Profession ;  and  that  this  Work,  commenced  at  an 
early  age,  and  prosecuted  under  difficulties  peculiar 
to  its  nature,  has  sustained  during  more  than  thirty 
years  the  unremitted  attention  and  pointed  scrutiny 
of  a  learned  and  critical  Tribunal ;  unassailed  by 
censure,  with  a  single  exception  ;  where  it  appears 
to  be  comprehended  under  the  following  general 
stricture  upon  Modem  Reports  in  a  Pamphlet,  that 
has  recently  excited  considerable  notice  :— 

"  Redundancy  is  the  vice  of  the  age;  and  it 
appears  in  every  thing.  Perhaps  it  is  no  where 
more  striking  than  in  the  length  of  Modem 
Reports.  What  Peere  Williams  would  have  com- 
pressed in  a  single  page,  in  a  Modem  Report  may 
occupy  half  a  volume.  The  length  indeed  of 
^^  Modem  Reports  is  a  serious  evil ;  and  a  great 
**  obstraction  to  the  dispatch  of  business.  A  case 
**  in  Peere  Williams  may  be  read  in  five  minutes ; 
*•  and  its  import  perfectly  comprehended.  It  may 
"  take  as  many  hours  even  to  read  over  a  Modem 
*'  Report ;  and  in  the  mass  of  matter  it  may  be 
"  difficult  to  discover  the  import  of  the  whole."  * 

*  <  Considerations  suggested  by  the  Report  made  to  his  Majesty 
*  under  a  Commission  authorising  the  Commissioners  to  mahe 
*'  certain  inquiries  respecting  the  Court  of  Chancery.*  (P.  64,  5.) 
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To  the  Author  of  these  remarks,  profoundly 
versed  in  the  principles  of  Equity,  and  familiar 
with  the  Practice  of  the  Court  of  Chancery^  aa  he 
appears  to  be,  it  seems  almost  superfluous^  to*  point 
out  the  obvious  causes  of  wide  difference  between 
ancient  and  modern  works  of  this  nature ;  that  the 
transactions  of  modern  times  are  utterly  incapabfe 
of  any  thing  like  that  compression,  which  the  more 
simple  dealings  and  habits  of  our  Ancestors  ad- 
mitted; that  the  establishment  of  Principles  in  the 
early  period  took  a  much  less  extended  range  than 
their  application  in  more  recent  times  through  a 
series  of  Authorities,  often  fluctuating  and  dis- 
cxirdant,  to  the  various  and  complicated  afiairs,  re* 
suiting  from  the  great  increase  of  wealth,  an  ex- 
ces«vo  spirit  of  commercial  enterprise,  and  a  state 
of  society,  that  has  attained  the  highest  point  of 
cultivation  and  refinement;  that  the  redundancy, 
complained  of,  in  the  chambers  of  the  Conveyancer, 
the  discussions  at  the  Bar,  and  by  necessary  con- 
sequence on  the  Bench,  and  the  unworthy  habit  of 
meeting  a  pressing  authority  by  a  groundless  in- 
fiinnation  of  a  defect  in  the  Report,  are  all  com- 
inMneA  against  even  moderate  compression;  much 
More  to  an  extent,  calculated  upon  the  scale  of 
VotAili  rather  than  Peeix  WiUiams;  who,  with 
Lofd  Coke  aikd  all  the  best  Reporters,  has  many 
caseaof  length  in  proportion  to  the  variety,  weight 
and  importance,  of  the  subject.  Any  competent 
ami  candid  Judge  will  admit,  that  this  Work  could 
'have  been  diffused  to  a  far  greater  extent  with  much 
leas  trouble  than  has  been  applied  to  compress  it 
•within  a  compass,  bearing  a  slight  proportion  to 
the  period  occupied.  The  Duke  of  Norfolk's  Case^ 
when  the  Principles,  governing  the  law  of  Per- 
petuity, were  established,  will  surely  justify  that 
npori  the  Will  of  Mr.  Thellusson ;  when  those  Prin- 
ciples Mrere  for  the  first  time  successfully  invaded 
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byia^ttcHr  device,  that  called  forth  the  immediate 
liit^rftfreiice  of  the  Legislature.  To  the  necessity, 
a4$kn<mtedg«d  by  the  Justice  of  the  Bar,  of  com- 
pri^j^iii^  and  combining  arguments  of  distinguished 
Itferit ^indulgence  has  been  generally  allowed :  but 
t^'feeoiiimendatioii  to  abridge,  at  the  imminent 
iksiml'Of  mutilating,  a  Judgment,  the  charge,  that 
a-'^Iteporter  has  succeeded  in  giving  the  precise 
liiri^aa^,  in  which  it  was  pronounced,  and  pre- 
ffwving  unbroken  the  chain  of  close  reasoning  upon 
^'lab^truse  subject,  have  the  character  of,  at  least, 
(lingular  novelty.  Who  desires  to  see  the  learning  of 
liord  Hardwicke  or  Lord  Eldon  reduced  to  a  single 
page  J  to  be  read  in  five  minutes;  and  how  is  that 
to  be  effected?  To  give,  without  further  allusion 
to' living  Judges,  one  instance,  that  will  meet  uni- 
versal assent ;  can  a  sentence,  falling  from  Sir  fFtV- 
liam  Grants  be  touched,  or  a  word  dropped,  with- 
out injury?  ^ 


:  '    \' 


Thc  condescension  of  the  Bench  and  the  friend- 
ship of  the  Bar  lead  me  to  believe,  that  my  con- 
clusion upon  this  would,  if  erroneous,  have  been 
corrected.  From  the  general  silence  I  do  not  infer 
disapprobation;  and,  looking  beyond  our  own 
Fomm  to  a  similar  contemporaiy  Work,  the  valuable 
Reports  of  Lord  Redesdales  decisions  afford  ample 
testimony,  that  the  noble  Lord,  who  pronounced 
those  learned,  and  therefore  diffuse,  Judgments,  and 
by  his  countenance,  advice  and  assistance,  sanctioned 
those  Reports,  for  which  we  are  indebted  to  the 
spirit  of  discussion  introduced  and  uniformly  en- 
couraged by  his  Lordship  *,  is  upon  this  subject  at 
variance  with  the  Author  of  "  Considerations  sug^ 
**  gesled  by  the  Report''  under  the  Chancery  Com- 
mission. 

*  IVcfacc  to  Svhoaks  aud  Lc  Froy's  Iteports. 
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I  HAVE  been  frequently  pressed  to  complete  tb]8 
Work  by  the  addition  of  a  Digested  Table  or  Index; 
and  the  necessity  for  such  an  addition,  of  ajQ  an^ 
tbentick  character,  is  rendered  more  urgent  by  a 
pnblication,  assuming  that  title,  with  attempts  to 
give  It  an  appearance  of  connexion  and  identity 
with  the  original  Work ;  and,  as  I  am  informed^ 
from  motives  sufficiently  obvious  venturing  upon  the 
hazmrdoas  experiment  of  alteration.  I  take  this 
opportunity  of  declaring  that  publication  to  have 
been  undertaken,  not  only  without  authority,  but 
without  even  the  courtesy  of  a  communication ;  and 
of  pointing  out  the  extreme  danger  and  mischief  of 
alteration.  The  formation  of  the  Abstracts,  of  which 
the  Tables  are  composed,  was  attended  with  more 
difficulty  than  any  other  part  of  this  Work,  in  the 
endeavour  to  comprise  in  a  single  proposition  the 
substance  o(  a  long  and  intricate  Judgment  or 
opinion;  and,  where  that  from  a  complication  of 
circumstances  was  impracticable,  to  guard  against 
misleading  the  Reader  to  a  reliance  upon  the  Ab* 
stract  by  some  intimation,  that  the  case  at  large^ 
or  the  text,  must  be  consulted.  Under  these  cir* 
cumstances  I  shall  attempt  to  combine  the  double 
object  of  Index  and  Digest  upon  a  plan  of  copious 
reference  and  clear  arrangement,  at  once  compre* 
hensive  and  simple ;  avoiding  a  repetition  of  the 
same  proposition,  which  in  so  large  a  collection 
may  frequently  recur,  and  that  minute  and  exces- 
sive attention  to  method,  which  is  apt  to  create 
intricacy  and  confusion.  This  design  is  now  in 
prc^ess;  and  shall  be  completed,  I  hope  in  one 
volume,  with  no  more  delay  than  may  be  requisite 
to  its  due  execution. 

F.  VESEY. 

September  i  1827. 


[   ^«  ] 


ADVERTISEMENT. 


Attempts  having  been  made  to  give  an  appearance 
of  connexion  and  identity  with  this  Work  to  other 
publications,  under  the  titles  of  "  Digested  Index^ 
and  '*  Supplement  j'  exhibited  for  sale  as  the  Twentieth 
and  Twenty-first  Volumes,  under  Mr.  Veseys  name ; 
it  should  be  generally  known,  that  the  only  Editions, 
by  Mr.  Vesey*^  authority  and  under  his  superintend* 
ence,  are  the  Original  Edition ;  and  the  Second  Edition 
published  in  the  year  1827,  in  Nineteen  Volumes;  now 
completed  by  this  Twentieth  and  concluding  Volume. 
As  Mr.  Vesey  has  no  desire  to  appropriate  whatever 
character  may  belong  to  the  performance  of  another, 
neither  is  he  inclined  to  be  responsible  for  more  than 
his  own  imperfections. 
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GENERAL    PLAN    OF   THIS  VOLUME, 

As  described  in  the  Preface. 


General    Title. 

■  •  • 

Short  Abstracts  of  the  several  articles  under  the  Gene- 

.       .       »       • 

ral  Title,  numbered. 

The  Abstracts  more  detailed ;  with  corresponding  num- 
ben^;  and  references. to  the  case,  volume  and  page. 

Subdivided  Titles,  alphabetically  arranged;  with  short 
and  detailed  Abstracts  to  each,  corresponding  numbers, 
and  references  to  the  case,  volume  and  page;  as  under 

the  (General  Title. 

.  •       ■ 

General  references  from  the  General  Title  to  other  Titles, 
general  and  subdivided:  the  latter* distinguished  by  paren 
thesis.    *       ^ 


Errata^  ^c.  at  the  end. 
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VOLUME   XX. 


ABANDONMENT. 

See  Mine  I.  ' 


Vol.    Ptge 


ABATEMENT- 
1.  Payment  out  of  Coart  after  it. 

1.  Order  for  a  tranafer  and  payment  out  of  Court;  though 
the  cause  was  abated  by  the  death  of  the  plaintiff:  the 
right  being  clear.     Roundell  v.  Currer,        -        -        -  VI.  250 

See  Annuity  (  Valuation  6.)  Bankrupt  {Partner  0.)  Le- 
gacy  bb.  New  Trial  5.  Nuisance  3.  Partner  12.  r>5. 
Practice  100.  101.  129.  IdO.  {Party  12.) 

ABRIDGMENT. 

See  Copyright  3. 

ABSENCE   BEYOND   SEA. 

See  Infant  27. 

ABSOLUTE    ESTATE. 

See  Estate. 

ABSOLUTE    INTEREST. 

See  Interest. 

ABSOLUTION. 
1.  Wnt  of.     Notice. 

1.  Writ  to  absolve  a  person  unlawfully  excommunicated. 

Notice  required.    Boraine's  Case.      -        -        -        -       XVI.  3KJ 

ABSTRACT. 
See  Title  3. 
VOL.   XX.  A 


2  ACCEDAS  AD  CURIAM. ACCOUNT- 


Vol.   Pasd 


ACCEDAS  AD  CURIAM. 

See  Copyhold  20. 

ACCELERATION  of  REMAINDER. 
See  Resulting  Trtut  3. 

ACCEPTANCE. 

See  Bill  of  Exchange. 

ACCEPTANCE  op  RESIGNATION, 

See  Resignation  of  Living  2.  3. 

ACCEPTANCE  WITHOUT  EFFECTS. 

See  BiU  of  Exchange  34. 

ACCEPTOR  FOR  THE  HONOR  of  DRAWER. 

See  Bankrupt  12.    BiU  of  Exchange  3.  {Discharge  1.  2.) 
Notice  \Z. 

ACCESS. 

See  Legitimaeg  1. 

ACCIDENT. 

1.  Death  of  party,  within  whose  life  the  price  is  to  be  fixed 
by  award,  not  a  subject  of  relief. 

1.  Under  a  contract  for  a  sale  at  a  price,  to  be  fixed  by  an 
award  within  a  limited  time  during  the  lives  of  the 
parties,  the  death  of  one  is  not  an  accident,  against 
which  the  Court  will  relieve.        -        -        -        -        -     XVII.  S41 
See  Account  {Mesne  Profits  2.)    Forfeiture  3. 

ACCOMMODATION  BILLS. 
See  Bankrupt  7.  (Proof  5.  28.)    BiU  of  Exchange  3. 

ACCOUNT. 

1.  Timl^er  cut  admitted. 

2.  Not  agaipst  witness. 

3.  Assets  admitted. 

4.  Mutual  demands  necessary — Dower — Steward. 

6.  On  discovery ;  though  there  may  be  a  proceeding  at  law. 

6.  Against  tradesman  on  misrepresentation,  &c. 

7.  Not  of  profits  of  illegal  partnership. 

1.  Admission,  that  any  timber  has  been  wrongfully  cut,  gives 

the  right  to  an  account.       ------  I.     82 

2.  Son  employed  under,  paid  by,  and  accounting  to,  his  fa- 

ther, may  be  a  witness;  but  is  not  accountable  to  his 
father's  principal.     Cartwrisht  v.  Hatcley* 

3.  Admission  of  assets  prevents  the  necessity  of  setting  forth 

the  accounts.     Pullen  v.  Smith.  -        -        -         - 

4.  To  sustain  a  bill  for  an  account  there  must  be  mutual 

demands.     The  case  of  dower  stands  upon  its  own 
specialties :  so  the  case  of  a  steward.  ... 

5.  Account  consequential   upon  discovery;    though  there 

may  be  a  proceeding  at  law.      -         -        -         -         - 

6.  Dealings  between  tradesman  and  customer  may  be  the 

subject  of  account  in  Equity,  especially  in  the  case  of 


I. 

292 

V. 

21 

VI. 

141 

VI. 

G88 
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securities  obtained  from  an  extravagant  young  man  on 
misrepresentation,  &c.  In  this  instance  an  injunction 
was  refused  on  the  circumstances ,  no  misrepresenta- 
tion,  &c.  bills  regularly  delivered ;  after  an  agreement 
for  examination  of  the  bills  an  account  settled  several 
years  since  in  a  deliberate  transaction,  with  the  inter- 
vention of  an  agent,  upon  giving  farther  time;  and  the 
charge  of  interest  sustained  by  express  contract  for  it 
after  a  reasonable  time.    Lord  Courteney  v.  Godsc/talL  IX.  473 

7.  The  profits  of  a  partnership  in  underwriting,  illegal  by 
the  Stat.  6  Geo.  L  c«  18.  s.  IS.  cannot  be  the  subject 
of  account  in  equity*     Knowles  v.  Haughton.      -        -  XI.  168 

EviDBNCB — Jurisdiction — Limited — 
Mesne  Profits — Settled. 

Etidbncb. —  !•  Affidavit  of  vouchors  imponnded. 

I.  In  an  account  against  an  executrix  the  Master  was  di- 
rected to  allow  items  upon  vouchers,  which  it  should 
be  verified  by  affidavit  were  impounded  in  the  Ecclesi- 
astical Court.     Niekon  v.  CordeU.       -        -        -        -      VIIL  146 

JiRiSDiCTiON. — 1.  Of  Equity  concurreoL 

1.  Concurrent  jurisdiction  of  a  Court  of  Equity  in  account ; 
though  a  leml  title;  the  right  being  first  established  at 
kw :  originally  assumed  under  a  sound  discretion,  where 
an  action  would  not  give  so  complete  a  remedy.  Cor- 
poraiion  of  Carlisle  V.  Wibon. XIII.  276 

Limited. — l.  To  the  filing  bill  on  adverse  possession,  without 

fraud. 
2.  To  the  fiKog  bill  on  laches. 

1.  Account  of  rents  and  profits  confined  to  the  filing  of  the 

bill,    filed  upon  grounds  of  equitable  relief  against  a 

mere  adverse  possession,  without  fraud,  &c.         -        -  VI.     93 

2,  Account  of  rents  and   profits  confined  to  the  filing  of 

the  bill  under  special  circumstances ;  as  laches  by  the 
cestui  que  trust  in  not  asisserting  his  right.  Pettiward 
y.Prescott. VII.  540 

McsNB  Profits.  —  1.  Ejectment  defeated  by  wrongful  injunc- 

tion. 
2.  Not  on  mere  death  of  occupier.  —  For  in- 
fant against  bailiflT,  &c. — Not  for  heir; 
unless  impediment  at  law. — For  dowress. 
Mines.  —  Timber.  —  Tithes.  — On  diffi- 
culty at  law;   or  fraud ,  &c. 

1.  Account  of  mesne  profits,  since  the  title  accrued,  decreed 
a;;ainst  executors,  upon  the  special  ground,  that  the 
plaintiff  was  prevented  from  recovering  in  ejectment  by 
a  rule  of  the  Court  of  Law  and  by  an  injunction,  at 
the  instance  of  the  occupier ;  who  ultimately  failed  both 
at  Law  and  in  Equity.     Pulteney  v.  IVarreit,         -        -  ^"1.    73 
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Vol. 
2.  The  simple  ca^  of  the  dea'h  of  the  ocmpier  wiD  not 
sustain  a  b:il  for  an  acco-.rn!  oi  the  oiesnc  profits  under 
the  head  of  r^ccident.  L  j-^*  n  &uch  a  bill  by  an  infant 
the  ground  is  infancy,  and  iuc-  character  of  the  defend- 
ant, a3  baUifF  or  receiver.  No  such  bill  bj  an  heir, 
merely  as  such,  unless  some  impediment  at  lav;  as  pos- 
session of  the  deeds  by  the  defendant,  terms,  &c.  The 
case  of  the  dotrress  has  turned  upon  the  diflBculty  arising 
from  her  want  of  information  and  the  possession  of  it 
by  the  defendant.  Ground  of  the  case  of  mines ;  which 
is  in  nature  of  a  trade  :  as  to  timber,  the  account  de- 
pends upon  the  jurisdiction  for  an  injunction.  The 
case  of  tithes  turns  upon  the  property  in  the  tithes. 
There  must  l>e  either  a  difficulty  to  recover  at  law,  or 
fraud,  concealment,  &c.     ------  VI.  889  8 

Settled. — 1.     Old  :  on  erroneous  principle. 

2.     BetvecD  attorney   and    client  opened  on  error 
generally  alleged. 

3.. 
4/ 

5.  V  Setting  asiJe :  sarcharging  and  falsiff  ing. 


tS 


7. 

1.  An  old  account  shall  not  be  unraToUed;  though  settled 

upon  an  erroneous  principle.     Gray  v.  Minnefborjfe,  -  111 

2.  A  settled  account  between  attorney  and  client  opened 

upon  general  allegations  by  the  client  of  error,  admitted; 
though  no  specific  errors  were  poiuted  out.  Maithetcs 
y.Wallwijn. IV 

3.  A  strong  ground  necessary  to  set  aside  settled  accounts ; 

or  error,  to  surcliarge  and  falsify.        -        -         -         -  V 

4.  Accounts  settled  not  to  be  set  aside  but  for  fraud :  or 

surcharged  and  falsified  but  for  error.  -         -         -  IX 

5.  For  the  j)urpose  of  surcharging  and  falsifying  accounts 

some  specific  error  must  be  charged.  -         -         -  IX 

6.  To  a  bill  for  an  account  a  settled  account  was  suggested 

by  the  an.-wer;  but  not  proved.  Liberty  given  to  sur- 
charge and  falbify  ;  if  the  Master  should  find  any  settled 
account.     Kinsman  v.  Barker.  -         -         -  XI^ 

7.  IJill  impeaching  an  account,  to  liave  liberty  to  surcharge 

and  falsify,  must  lay  a  ground  by  alleging  some  specific 

errors.       ---------        XIV 


See  Annver  4.  liaukrfipt  20.  Baron  and  Feme  (Sepa- 
raff  Propnttj  30.)  Chancery  {Office  of  Register  1.) 
Charily  I  a.  m  5B.  Contract  {IUvgal,A.l.  12.)  Copy- 
right  il.  Creditor  4.  Creditor  and  Debtor  6.  De- 
cree :i.  Exvvfitor  0.  Fraud  12.  24.  42.  Injunction  0. 
Limitation  (Time  4.)  Mortgage  13.  10.*  Ne  exeat 
Bet/no,  23.  29.  Pleading  2.  (/Inswer  5.)  Practice  (it. 
100.  231.  310.  Pretntmption  2.  Principal  and  Agent  2. 
4.  7.  D.  10.      HV/>/e  12. 
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ACCOUNTANT-GENERAL. 

See  Praciice  G. 

ACCOUNTS,  Books  of. 
See  Evidence  {Presumptive  3.) 

ACCOUNTS,  Merchants. 
See  lAmitatim  19.  {Time  21.  23.) 

ACCUMULATION. 

a'  ?  Void  ooly  for  the  excess  beyond  twenty-oDe  years. 

1.  Trust  by  will  for  accumulation  during  a  life,  contrary  to 

the  statute  39  &  40  Geo.  3.  c.  98,  is  good  for  twenty- 
one  years  by  that  statute.     Griffiths  v.  Vere,        -         -  IX.  127 

2.  Trust  by  will  for  accumulation  beyond  the  statute  39  & 

40  Geo.  3.  c.  98,  is  vqid  only  for  the  excess.  There- 
fore, where  directed  until  the  age  of  twenty-one  of  the 
legatee,  not  then  born,  it  is  good  for  twenty-one  years. 
Longdon  v.  Sitnson,    -------         XII.  295 

Set  Executor b\.  Perpetuity  12.  Wilt  {Execulvi-y  Demse'^,) 

ACCUMULATIVE   LEGACY. 

See  Legacy  50.  54. 

ACQUIESCENCE. 

See  Creditor  4'.  Election  Sb,  Executor  34,  ^.  Lochis. 
Limitation  (Timeo.  10.  17.)  Mistake  2.,  Mortfjaijv  b^. 
Parent  and  Child  3,  Principal  and  Agent20,  Reversion  I. 
Trust  105. 

ACT  OF  INSOLVENCY. 

Sec  Insolvent  Act, 

ACT  OF  PARLIAMENT. 

Sec  Practice  233.  Presumption  15.  Siatute,  Vciulor 
and  Vendee  IB. 

ADEMPTION. 

^ee  Legacy  40,     Satisfaction!,  40.      iri// 75.  IGl. 

ADxMINISTRATION. 

1.  Debts  paid  after  decree  to  account  disallowed. 

1.  Administratrix  not  allowed  for  debts  paid  after  a  decree 
to  account :  but  shall  stand  in  the  place  of  the  cre- 
ditors paid.     Jonen  s.  Jukes,       -         -         -         -         -  II.  518 

Letters  of. — 1.  Temporary:  liuiited   as   to   the   purpose;    not 

the  time. 
2.  Temporary  :  until  a  particular  period  or  event. 

1.  Administration  granted  under  statute  38  Geo.  3.  c.87; 
where  the  executor  went  to  IScotland.  It  cannot  be 
disputed  in  this  Court;  though  it  may  at  law.  Tliou^h 
not  for  a  limited  time,  it  is  for  a  limited  purpose  ;  viz. 
being  made  defendant  to  suits  in  equity.  The  effect 
of  the  return  of  the  executor,  in  this  instance  the 
executor's  executor,  is,  that  he  must  be  made  a  party 


ADMINISTRATION. ADVOWSON. 


in  the  usual  course ;  and  tTien  the  temporary  adminis- 
trator may  account,  have  his  costs,  and  be  discharged ; 
but  the  proceedings  had  are  not  put  an  end  to.  Rains- 
ford  V,  Taynton.  -.----. 
S.  Administration  during  a  particular  period,  or  till  a  parti- 
cular event,  determines  at  that  period,  or  on  that  event : 
for  instance  an  administration  during  the  absence  of  an 
executor;  and  the  administrator  ought  in  his  declara- 
tion to  aver,  that  the  executor  is  out  of  the  realm. 

See  Auets,     Baron  and  Feme  (^Separate  Property  41.) 
Charity  30.     Exoneration.    Probate,  ^c.  1.     Will  21. 

ADMINISTRATOR. 

See  Executor  and  AdminiMtrator. 

ADMIRALTY. 

See  Prize  2.  4. 

ADMISSION  OP  CONTRACT  by  ANSWER. 
See  Contract  (Spedjic  Performance  62.) 

ADULTERY. 

See  Baron  and  Feme. 

ADVANCEMENT. 

1.  Not  by  repair  of  bouses  descending  to  the  heir. 

2.  By  purchase  in  name  of  wife  or  child. 

3.  By  will. 

4.  Not  by  (he  share  under  an  intestacy. 

5.  By  will. 

L  Money  laid  out  by  the  intestate  on  repairs  of  houses,  which 
descended  to  his  eldest  son,  as  heir,  is  not  an  advance- 
ment, to  be  brought  into  hotchpot  under  the  statute : 
otherwise,  if  the  houses  had  been  given  to  the  son  in 
the  fatlier's  life.     Smith  v.  Smith.        .        .         .        - 

S.  Purchase  in  the  name  of  a  wife  or  child  ordinarily  not  a 
resulting. trust;  being  considered  an  advancement. 

3.  Provision  by  will  considered  an  advancement  in  the  life 

of  the  testator.  ....... 

4.  Share  of  personal  property  under  fathcr*s  intestacy  not 

considered  an  advancement  by  him  in  his  life. 

5.  Provision  by  will  considered  as  an  advancement  in  the 

life-time.  .---..-. 

See  A$8et9  23.  24.    Infant  \0.    Portion.    Satisfaction  19. 
Trust  1 10.     York. 

ADVOWSON. 

1.  Statute  7  Aon.  c.  18,  not  retrospective. 

2.  In  gross  legal  assets. 

1.  The  statute  7  Ann.  c  18,  enacting,  that  the  interest  of 

the  patron  of  an  advowson  shall  not  be  displaced  by 
usurpation,  is  not  retrospective.  .... 

2.  Advowson  in  gross  assets  by  descent  at  common  law  for 

specialty  debts.  ..--..- 

See  Fine  1. 
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VIII.   199 

X.  489 
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AFFIDAVIT. ALIEN. 

AFFIDAVIT. 

See  Ommiiment  3.   Eoidenee.    hgundum  14.  24.  25.  59. 
Practice  161.  175. 177.  193.  375.  379.  392. 

AFFIDAVIT  TO  HOLD  to  BAIL. 
See  Bail  1.    Ne  exeat  Regno  1. 

AFFINITY. 

See  Will  102. 

AGE. 

See  Fraud  1. 

AGENT. 

See  Prmcipal  and  Agent, 

AGREEMENT. 

See  Contract, 

ALIEN. 

1.  Legacy  sabject  to  the  law  of  legatee's  domtcil. 

Legacy  to  a  married  woman^  subject  of  a  foreign  state, 
paid  to  the  husband;  to  whom  it  would  by  the  law  of 
that  country  belong.  ------ 


Enemy. — 1.    Not  covered  by  previoas  insuraDce. 

2.  Contract  sospenaed  by  subseqaent  war. 

3.  Contract  with,  void. 

4.  Pleaded  at  law, 

5. 1  Effect  of  license  in  favor  of  a  British  subject,  rc- 
0. 1      sident  with  an  eneniy. 

1 .  Insurance  by  a  subject  of  this  country  upon  foreign  pro- 

perty does  not  cover  a  loss  by  capture  in  a  war  after- 
wards taking  place  between  this  country  and  that  of 
the  assured.  Proof  in  bankruptcy  therefore  under  such 
a  policy  expunjzed.     Ex  parte  Lee.  -        -        - 

2.  The  right  o£^  a  foreigner  by  contract,  generally,  is  only 

suspended  by  a  subsequent  war ;  and  may  be  enforced 
upon  the  restoration  of  peace.  In  bankruptcy  therefore 
a  claim  admitted :  reserving  the  dividend.  Ex  parte 
Boussmuker.      -------- 

3.  Contract  with  alien  enemy  void.     -        -        -        -        - 

4.  At  law  the  objection  of  alien  enemy  must  be  pleaded 

5.  Residence  of  a  British  subject  in  an  enemy's  country  for 

the  purpose  of  a  trade,  licensed  by  the  government  of 
this  country,  not  a  disability  to  sue  or  take  out  a  com- 
mission of  bankruptcy.     Ex  parte  Baglehole, 

6.  Commerce  by  a  person  resident  in  an  enemy's  country, 

as  representative  of  the  crown  of  this  country,  illegal ; 
and  the  snbject  of  prize ;  however  beneficial  to  this 
country,  unless  authorized  by  license. 
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XIII.  71 
XIII.  71 
Xlll.     12 


.    XVIII.  525 
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L  A^r  Hs-v-sr.  -v-j-jijix^  sr^jviftx  &:  ci£«fo:c^. 

w-TL^^c  ATier  ii!»v^fr.  wtsSkci  pirjaifice  to 

SCO  cv  DO  prwfTCT.  :c  c^  srrsstee.     Tbe  JBOidiiiciit 

cocdSaed  &:  uie  pr&j^fr  of  iSe  ff*J3oe6c'0.  /sroi  t. /faff.        XIL  458 

fiM  ;tl.     n^mcr^r  J&'SL     PirwfK*  25.  29.  U.  48. 
«.  IM.  IfML  ±±7*  241.  24A.  271.  27X  296. 
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AMICABLE  SOCIETY. 

See  Frifmdif  Sxittif^ 

ANCIENT  WINDO\YS. 

See  imjmmtiMm  40. 

ANNUAL  RENTS  and  PROFITS. 
See  CJUnrc  II.  12. 

ANNUAL   RESTS. 

See  Moftpm^  58.     Rests. 

ANNUITY. 

] .     Coder  special  circa ouUncc*. 

^  I  Id  bar  of  dower :  ioterest  of  arrears. 

4.  Distio^ished  from  sale. 

5.  8ecarities  vilbio  the  act. 

6.  Assignment. 

7.  Coustmction  of  the  acL 

H.  Previous  or  subsequent  to  tbe  act. 

0.  Eiecution  on  bond. 

10.  Arrears  not  beyond  the  peqalty. 

1 1 .  Relief  on  general  account. 
12*  Summary  application. 

13.  Halance  against  grantor  not  recovered. 

14.  Distinguished  from  legacy. 

}o.    AnnuiUut  under  the  general  character  of  legatee. 
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IG.     Recovery  of  consiclcratiuD. 

17.  Remedy  on  covenant  for  subse()uent  breuclios  ;  tli<>iii;li 

bond  barred  by  certificate  in  bankruptcy  (htrlorc  llic 
act  40  Geo.  3.) 

18.  Sale  before  tbe  Master  takes  elTccl  from  report  con- 

firmed. 
10.     Distingnished  from  sale  of  dividends. 

20.  Agreement  not  within  the  act. 

21.  Exception  in  the  act. 

22.  Distinction  between  covenant  and  bond  in  huiikrnptry, 

before  40  Geo.  S. 

23.  Voidable  bv  relation  for  want  of  cnrolint  nt. 

!•  Devisee  for  life  of  a  rent-cliarge  out  of  an  estate,  devisril 
in  strict  settlement,  assigned  it  to  creditors  as  a  colla- 
teral security.  Tenant  for  life  witli  intent  to  redeem  it 
for  the  annuitant  gave  bonds  to  the  creditors  on  con- 
dition of  giving  up  their  securities  to  annuitant  to  he 
cancelled.  Executors  of  obligor  paid  all  the  bonds  but 
one;  which  they  disputed;  because  though  diTivercd 
by  obligor  to  a  third  person  for  the  creditor,  when  he 
should  agree,  it  was  not  accepted  till  after  death  of 
obligor*  This  bond  was  recovered  upon  at  law.  An- 
nuitant entitled  as  against  the  executors  to  the  annuity 
disencumbered;  but  not  to  arrears  incurred  in  life  of 
obligor ;  and,  as  against  tenant  to  the  estate,  to  arrears 
siuce  the  death  of  obligor:  but  future  payments  left  to 
agreement ;  as,  the  heir  at  law  of  devisor  of  the  annuity 
not  being  a  party,  execution  of  the  trusts  of  the  will 
could  not  be  decreed.     Graham  v.  Graham.        -         -  I,  272 

52.  Interest  of  arrears  of  ainiuity  in  bar  of  dower  refused. 

Tcw\.  Ecurl  of  Winterion*         -         -         -         -         -  I.  451 

3.  For  interest  of  arrears  of  annuity  in  bar  of  dower  sonic 

inference  of  a  contract  for  uiterest  upon  forbearance 
is  necessary:  compassion,  poverty,  or  that  she  borrowed 
money,  not  sufficient.  -         -         -         -         -         -  I.  451 

4.  Deed  reciting  an  agreement  for  sale  of  a  life  interest  in 

stock :  a  memorial  being  registered  under  th(;  Annuity 
Act,  and  there  being  a  covenant  to  pay  any  deficiency 
beyond  the  produce  to  the  extent  of  the  annual  sum 
specified,  and  a  proportionable  share  in  case  of  death 
between  the  days  of  payment,  this  is  an  annuity ;  not 
a  sale.     Hood  v.  Barlton,  .-...-  II.    29 

5.  Deeds  to  secure  annuities  arc  within  the  Annuity  Act,  as 

well  as  deeds  granting  them.     Hood  v.  Durliotu  -  II.     29 

6.  Assignment  of  an  annuity  is  within  the  Annuity  Act,  and, 

if  void,  the  assignee  has  no  right  to  stand  in  the  place 
of  the  original  grantee,  whom  he  has  ])aid,  for  want  of 
a  good  assignment ;  nor  will  the  Court  direct  an  assign- 
ment, if  the  twenty  days  for  enrolling  the  memorial  are 
elapsed ;  as  it  would  be  void  at  law.  Duke  of  Bolton 
V.  nUliams 11.  1^9 
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7.  The  vord  "saAT  b  the  fint  icctiaa  df  the  Aapoi^ 

Acty  mpaiH  CTcrr  deed.  &c  br  vUcb  an  mbmiIji  is 
mnted;  asd  does  doC  rcfier  Badfr  to  &e  inrtnnBent 
defecUidj  tfated  in  the  mfwii!   '    -        -        -        .  II.  151 

8.  The  AiBMitj^  Act,  with  respect  to  anmnties  subsisting  at 

that  time,  otdj  ifUiaim  the  actioo,  tiD  its  ptOTiaoiis 
are  conpGed  Wkh ;  not  limiting  the  time ;  and  does  not, 
as  in  the  case  of  sahagqpcnt  aimiiitifs,  make  tiie  secu- 
ritj  void.  In  the  fionKr  case  therefore  the  bond  beng 
bj  accident  lost,  the  aunniuiit  wns  aiiniiWeMl  a  creditor 
lor  the  arrears  of  the  anooitj,  the  rtai  debt  in  eqiuCj. 
Tomlm'm  r.  Price. V.  2^5 

9.  No  execution  fcr  the  penakj  of  a  bond  seeming  an  an- 

nuity; but  only  i^iies  yoifer  fer  the  aujning  payments  V.  339 

10.  Arrears  of  an  annuity  setuicd  by  bond  not  aOowed  be- 

yond the  pendtT  in  the  ailminist  ration  of  assets.  Madt- 

wariA  T.  Tkamtis. V.  329 

11.  Where  an  annuity  is  set  aside,  and  an  action  brought 

Ibr  the  money,  an  account  is  alwajrs  taken  of  all  money 

received  under  the  annuity.        .....  W  G08 

19.  The  refusal  of  a  summary  application  to  set  aside  an 
annuity  is  no  objection  to  the  same  ground  being  taken 
again  upon  an  attempt  to  enforce  it.    -        -        -        -  V.  G17 

IS.  Annuity  Toid  under  the  act:  upon  an  account  of  the 
consideration  and  the  payments  under  the  annuity,  if 
the  balance  is  against  the  grantee,  it  has  been  decided 
in  equity  {Bj/ne  t.  Potter ^  VoL  V.  G09,)  that  it  cannot 
be  recoTcred.     .-------  VII.  7t 

14.  Distinction  between  an  annuity  and  a  legacy ;  the  for- 

mer commences  from  the  death ;  and  the  first  payment 
is  due  at  the  end  of  the  year:  a  legacy,  generally,  does 
not  begin  to  carry  interest  till  the  end  of  the  year.       -        VII.     9G 

15.  An  annuitant  falls  under  the  general  character  of  lega- 

tee ;  unless  distinguished  by  we  testator ;  entitled  there- 
fore under  a  residuary  bequest  in  favour  of  legatees. 
Sibley  V.Perry.         -        -    ,    -        -        -        -        -        VII.  522 
IG.  Effect  of  the  decisions,  that  the  consideration  for  an  an- 
nuity, void  under  the  act,  may  be  recovered  with  interest.  IX.  482 

17.  Bond  and  covenant  to  secure  an  annuity.    Though  the 

bond  is  barred  by  the  certificate  in  bankruptcy,  ttie  pe- 
nalty being  forfeited  by  a  breach,  the  annuitant  may 
proceed  upon  the  covenant  for  subsequent  breaches ; 
which  could  not  be  proVed  (a).  -        -        -        -  X.  351 

18.  Sale  of  an  annuity  before  the  Master  takes  effect  from 

the  confirmation  of  the  report,  and,  the  sale  being  on 
the  11th  of  August^  and  the  report  confirmed  in  Mi- 
chtmlmas  Term,  interest  was  given  upon  the  purchase- 
money  from  the  first  day  on  wmch  the  re][>ort  could  have 


(a)  See  uote,  Vul.  X.  page  :i3l. 
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been  conflrmed :  vis.  the  first  teal  before  the  Term^ 
Twigg  V.  FiJUld.       -        -        - 

19.  A  bond  fide  sale  of  dividends  of  stock  is  not  within 
the  Annuity  Act.    Browne  t.  lAke.    -        -        ^        « 

SO.  Agreement  to  grant  an  annuity  is  not  within  the  Annuity 
Act  Execution  of  such  an  agreement  against  the  exe- 
cutors.   NiM  T«  Smth.     •  .      »        -     -  -        •• 

Si.  Annuity »  secured  on  dividends  of  stock,  standing  in 
trust  aowng  other  things  for  the  grantor  for  lifis,  not 
within  the  exception  in-  the  Annuity  Aet.  Dupuis  v. 
Edwards*  «••        •        -        -        •- 

S9,  Distinction,  before  the  statute  49  Geo.  3.  c.  181.  s.  17, 
authorising  proof  in  bankruptcy  of  annuities  generally, 
(adopted  by  stat.6  G^.  4.  Ck  16.  a.  54.)  between  cove- 
nant ;  under  which  arrears  only  could  have  been  proved ; 
and  a  bond,  under  which,  if  forfeited  before  the  bank- 
ruptcy, the  value  also  might  have  been  proved.  -       XIX.  S49 

S3.  Grant  of  an  annuity  voidable  by  relation  for  wlEuit  of 

enrolment.         -•--••---      XIX.  258 
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CoNSIDBRATION-^JUBlSniCTlOK  — MbMORIAL— 

Payment— Valuation. 

Consideration.*— 1.    Inadequacy.    Market  price. 

1. 1  Markat  price.    Distinction  between  lives 
8. )     of  grantor  and  grantee. 

1.  An  annuity  cannot  be  set  aside  upon  mere  inadequacy  of 

price ;  which  can  be  applied  only  as  evidence  of  fraud. 
The  notion  of  a  market  price,  ascertained  in  the  usual 
way  upon  the  principle  of  calculation  at  an  insurance 
office,  is  not  a  just  criterion  of  the  value.  Therefore 
a  bill  to  tet  aside  an  annuity,  the  circumstances  not 
amounting  to  fraud,  was  dismissed  with  costs.  Low  v. 
Barchard. -        -       VIII.  133 

2.  Fifteen  years  purchase  the  market  price  of  an  annuity 

for  the  grantee's  Ufe;  much  less  for  the  grantor's.        -       XIX.  251 

3.  Fifteen  years  purchase  the  ordinary  price  of  an  annuity 

for  the  grantee's  life ;  aged  thirty-two.        .        .        «       XIX.  S58 

JURISDICTIOH.-l.  J  ^^  ,,^  ,j^.^^^ 

3.  Recovery  of  balance  at  law. 

4.  In  equity  on  legal  objections. 

6.  Recovery  of  purchase-money  at  law. 

6.  In  equity  for  delivering  up  void  instruments. 

7.  In  equity  even  upon  legal  objections. 

8.  In  equity  on  objections  to  memorial. 

1.  Courts  of  common  law,  which  will  on  their  general  juris- 
diction enter  into  the  validity  of  the  warrant  of  attorney 
or  judgment  on  motion,  in  the  particular  application 
under  the  Annuity  Act,  vrill  only  set  aside  the  judg- 
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ment  or  execution  or  warrant ;  but  cannot  order  the 

bond  to  be  delivered  up.     ......  II.  15^1 

3.  Courts  of  law  have  no  authority  to  order  instruments 
Tokl  under  the  Annuity  Act  to  be  delivered  up,  farther 
than  the  Act  expressly  gives  it.  ....         VIL     18 

3.  Annuity  void  under  the  Act :  at  law  the  balance  of  the 

eonsideration  may  be  recovered,  deducting  the  pay- 
ments under  the  annuity.    --....         VIL    S3 

4.  Jurisdiction  m  equity  to  set  aside  an  annuity  upon  legal 

objections.  ----...-       VIII.  135 

5.  Where  an  annuity  is  set  aside,  the  purchase-money  may 

be  recovered  at  law.  ..---.       VIIL  136 

G.  Jurisdiction  in  e(|uity  to  order  instruments,  void  under 
the  Annuity  Act,  to  be  delivered  up.  Several  objec- 
tions put  in  a  course  of  trial.     Underhill  v.  Horwood.  X.  309 

7.  Jurisdiction  of  equity  to  order  instruments  to  be  delivered 
^  up,  even  upon  legal  objections,  as  under  the  Annuity 

Act,  arising  'incidentally  in  the  exercise  of  equitable 
jurisdiction;  as  upon  extreme  inadequacy  of  consider- 
ation, and  contribution  among  several  sureties.  Ware 
V.  Horwood,       --------       XIV.    28 

8.  Jurisdiction  of  a  Court  of  equity  upon  objections  to  the  . 

memorial  of  an  annuity.     Dupuis  v.  Edumrda.     -        -    XVIIL  358 

Mbmorial.— 1.1 

i.  >  Defective. 

4;  Defeoiive.  Generat  accoQDt  of  consideration, 
d'G.  and  annuity  payments. 

5.  Defective.  Grantee  over-paid,  securities  do* 
iivered  up  with  costs. 

G.  Defective.  Relief  upon  tbe  principle  of  the 
invalidity  of  the  grant,  not  redemption.  Ge- 
neral account  of  original  consideration  to  an 
assignee  at  under-value  and  of  payments,  &c, 

7.  Defective.     Premiums  of  insurance  and  costs 

not  allowed. 

8.  Defective.     General  account  of  considermtion 

and  payments.     Evidence. 

9.  Necessary  to  annuity  out  of  dividends ;  not  an 

actual  transfer.  Memorial  defective.  No 
costs:  tlio  objection  not  being  taken,  until 
consideration  repaid. 

.  '  >  Insunicient  objectioDS« 

li.     IVfcclivc. 

13.     When  to  state  pariicuLir  remetlies;  and  whe- 
ther trusts. 
II.     For  want  ot\  mutual  account,  \'c.  decreed. 

t«  Assi^miH'nt  of  stivk  in  trust  to  pay  two  annuities  of  £,M 
each  to  diAvroiit  |^r$o»s  (or  so)>aralo  considonitions  of 
.ClOO  each;  the  uwrnorial  was  tor  ^hio  annua v  of  ClOO 
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to  the  trustee  in  trust  to  pay  £50  to  eacli  cestuy  qve 
trust  for  the  sum  of  £800 ;  and  omitted  a  contingent 
interest :  tlie  annuities  are  void,  the  memorial  not  being 
sufficient  within  the  Annuity  Act ;  as  not  containing  a 
true  description  of  the  annuities ;  nor  stating  all  the 
interests.     Hoodv.BurUon.        -----  II.     29 

2.  Annuities  void ;  the  real  amount,  the  consideration  and 

mode  of  payment,  not  being  truly  stated  in  the  me*- 
knorial ;  and  the  bond  and  warrant  of  attorney  being  only 
generally  mentioned,  without  the  dates  and  names  of 
the  parties.     Duke  of  Bolton  v.  Williams.  -         •  II.  138 

3.  All  the  instruments  securing  an  annuity  make  but  one 

assurance ;  and,  if  the  memorial  is  defective  as  to  one, 

that  vitiates  the  whole.     Duke  of  Bolton  v.  Williams.  II.  138 

4.  An  annuity  secured  by  a  bond  and  a  term  for  years 

being  void,  the  memorial  not  taking  notice  of  the  term, 
and  the  clause  of  redemption,  and  stating  the  payment 
of  the  consideration  in  money,  though  it  was  paid  by 
draft,  a  general  account  was  decreed  of  the  consider* 
ation  with  interest  and  costs,  and  of  all  money  received 
under  the  annuity :  the  balance  to  be  paid  to  the  de- 
fendant, if  any;  the  securities  delivered  up;  and  a 
conveyance.     Byne  v.  Fivian,     -----  V    604 

5.  Bill  to  set  aside  an  annuity,  secured  by  a  term  for  years 

and  a  bond,  upon  objections  to  the  memorial  for  not 
containing  a  clause  of  redemption,  for  not  stating  the 
consideration  truly,  and  other  defects.  The  defendant 
admitting  he  had  received  more  than  was  due  to  him 
for  principal  and  interest,  the  securities  were  decreed 
to  be  delivered  up  to  be  cancelled,  with  costs.  Bi/ne 
V.  Potter.  -        .        -        .        -         -         .        .  V.  609 

6.  Annuity  void,  the  memorial  not  containing  the  clause  of 

redemption,  not  stating  the  consideration  truly,  and 
being  otherwise  defective,  was  set  aside  by  the  decree ; 
but  the  plaintiff  having  failed  in  two  applications  to  the 
Court  of  King's  Bench  upon  some  of  the  objections, 
and  having  in  the  interval  been  a  party  to  the  assign-* 
tnent  to  the  defendant,  the  account  was  confined  to  the 
iilin<;  of  the  bill.  The  defendant  was  held  entitled  to 
the  original  consideration,  though  exceeding  the  sum 
paid  on  the  assignment.  Upon  the  pluintift**s  appeal 
from  the  decree  at  the  Rolls,  the  decree  was  reversed ; 
and  an  account  was  directed  of  the  considet  ation  paid 
by  the  original  grantee  of  the  annuity,  with  interest  at 
5  per  cent. ;  and  of  the  payments  of  the  annuity  to  the 
grantee  or  any  persons  claiming  under  him  by  assign- 
ment or  otherwise ;  to  be  applied  in  discharge  of  the 
interest  and  principal  of  the  consideration :  and  if  the 
consideration  with  interest  shall  appear  fully  repaid,  or, 
if  not,  upon  payment  by  the  plaintiff  of  what  shall  be 
remaining  due  from  him,  the  securities  to  be  delivered 
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lip,  &c*  without  costs:  tlie  Lord  Chancellor's  opinion 
being  in  favour  of  the  jurisdiction ;  that  the  principle 
of  the  relief  is,  not  redemption,  but  the  invalidity  of 
the  grant ;  and  that  the  assignee,  unless  under  special 
circumstances,  is  in  the  situation  of  the  grantee.  Brom- 
ley y.  Holland. V.  610.  VII 

7.  An  annuity  being  void,  the  memorial  not  containing  a 

clause  of  re-purchase,  the  grantee  was  not  allowed  in  the 
account  the  premiums  of  insurance  of  the  life  of  the 
grantor  and  costs  incurred  in  supporting  the  annuity. 
Ex  parte  Shaw.  .•-----  V.  () 

8.  Annuity  secured  by  bond  and  a  trust  of  rents  and  divi- 

dends being  void,  the  memorial  omitting  a  clause  of  re* 
demption,  and  the  trust,  and  stating  the  consideration 
untruly,  a  general  account  was  decreed  of  the  purchase* 
money  from  the  actual  payment,  which  was  subsequent 
to  the  date  of  the  deeds;  and  of  the  premiums  paid  by 
the  grantee  for  insuring  the  ffran tor's  life;  and  an  ac- 
count of  all  sums  received  under  the  annuity ;  with  in- 
terest respectively :  on  payment  of  the  balance  and  the 
costs  by  the  plaintiff  the  securities  to  be  delivered  ' 
up,  &c. :  the  bill  offering  to  pay  principal  and  interest, 
and  any  other  fair  and  reasonable  demands*  A  letter 
from  the  grantor,  written  prior  to  the  grant  in  the  course 
of  another  negociation  between  the  parties,  which  did 
not  take  place,  was  admitted  in  evidence ;  but  no  farther 
than  that  he  had  upon  that  occasion  proposed  the  in- 
surance of  his  life  as  a  reasonable  term*  Hoffman  v. 
Coohe. V.  G$ 

9.  Stock  vested  in  trustees  to  the  uses  of  a  settlement.     An 

annuity  granted  by  the  husband  out  of  the  dividends,  to 
which  he  was  entitled  for  life,  the  trustees  giving  a 
power  of  attorney  to  receive  the  dividends,  and  cove- 
nanting not  to  revoke  it,  and  to  execute  any  other,  &c« 
requires  a  memorial;  not  being  an  actual  transfer  witliin 
the  8th  section  of  the  Annuity  Act.  The  annuity  set 
aside  upon  objections  to  the  memorial;  particularly  in 
not  stating  the  covenant  by  the  trustees.  As  to  the 
objection  to  payment  by  a  draft  on  a  banker,  qumre. 
Distinction,  whether  the  draft  is  drawn  by  the  party 
or  a  third  person.  No  costs  :  the  grantor  not  taking 
the  objection,  till  the  consideration  was  repaid,  and  the 
chance  turned  against  him.  Duff  v.  Atkinson.  -  -  VIII.  5*1 
10.  Bill  under  the  Annuity  Act,  to  set  aside  an  annuity, 
dismissed :  the  objections  not  prevailing ;  viz.  1st.  diat 
the  memorial  expressed  the  consideration  to  have  been 
paid  at  the  date  and  execution  of  the  deeds ;  one  of 
the  grantors  only  having  executed  on  the  day  of  the 
date ;  the  other  some  days  afterwards :  occasioned 
merely  by  the  residence  of  the  one  in  Wales,  the  other 
in  London.    Sdly.  that  £30  was  immediately  after  pay- 
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ment  of  the  condideration  paid  by  the  grantor  to  the 
attorney  for  the  expense  of  the  transaction;  not  byway 
of  a  colourable  reduction  of  the  consideration.  Sdly.  that 
the  consideration  was  paid  by  an  agent;  that  fact, 
though  not  stated  ki  the  body  of  the  deedy  appearing 
by  the  receipt  indorsed,  -and  being  stated  in  the  memo* 
rial.  Whether  ijt  b  necessary  to  state,  not  only,  with 
whose  monej^  the  payment  is  made,  but  also  the  hand, 
by  which  it  is  made,  quttre.    PhiUpps  v.  Crawfurd.    - 

II.  Decree  on  the  three  objections  (No.  10.)  affirmed  on 
appeaL     PAilipps  v.  Cratrfurd.  -        •        •        ^ 

\t  Omission  in  the  memorial  of  an  annuity  under  the  sta- 
tute 17  Geo«2.  c*  £6.  (repealed  by  5S  Geo.  3.  c  141.) 
of  a  proviso  for  stay  of  execution  under  a  judgment, 
one  of  the  securities,  until  twenty  days  after  de&ult, 
was  fataL     Dupmis  v.  Edwards.  .... 

13.  Not  necessary  under  the  statute  17  Geo.  3.  c  106.  to 
insert  in  the  memorial  of  an  annuity  a  covenant  for  pay- 
ment, or  any  particular  remedy,  except  as  creating' a 
trust  within  the  act;  and  as  to  the  necessity  of  stating 
the  trusts,  qwere*    Dupms  v.  Ecboards. 

11.  Decree  on  setting  aside  an  annuity,  for  want  of  a  memo- 
rial registered,  an  account  of  the  consideration,  with 
interest  and  costs,  and  of  all  the  annual  payments :  the 
balance  on  either  side  to  be  paid;  the  securities  deli- 
vered up }  and  a  reconveyance.     Halbrook  v.  Sharpey* 

Patmbnt.  —  1.    First  at  a  year's  end. 
1.  The  first  payment  of  an  annuity  at  the  end  of  a  year.     - 

Valuation. — 1.  On  bankruptcy. 

2.  On  insolvency. 

3.  On  bankraptcy  under  special  circamstances. 

4.  On  bankruptcy. 

*  >  As  assets. 
7.    On  bankraptcy. 

1.  Equitable  arrangement  in  bankruptcy  by  setting  a  value 

upon  an  annuity ;  the  penalty  being  forfeited. 

2.  What  is  tlie  debt,  and  how  to  be  ascertained,  upon  an 

annuity  bond,  forfeited  at  the  time  of  the  grantor's  dis- 
charge by  an  act  of  insolvency,  qmvre.       .         -         - 

3.  Annuity,  part  of  the  price  of  an  estate,  for  the  Ufe  of  the 

grantee,  aged  thirty-twq,  taken  at  an  under-value,  from 
his  state  of  health,  then  not  insurable,  but  afterwards 
restored ;  and  secured  on  bond  and  judgment.  The 
value,  to  be  proved  on  the  bankruptcy  of  the  grantor, 
two  years  afterwards,  is,  under  the  peculiar  circum- 
stances, not  the  market  price ;  nor  the  price  paid  ori- 
ginally, with  the  variation  occasioned  by  the  lapse  of 
time,  (since  established  as  the  general  rule,  Ex  parte 
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WhUeliead,  Vol.  XIX.  557.     1  Mer.  10, 127, 724;  )  but 

the  actual  value  at  the  bankruptcy,  with  reference  to 

the  grantee's  age  and  improved  health,  the  price  paid, 

and  the  enjoyment,  as  evidence  of  the  value,  not  simply 

reducing  it  by  the  payments  made:  the  contract  involv*    '■ 

ing  a  contingent  risk  with  reference  to  the  grantee's 

health ;  which  might  have  turned  entirely  against  him. 

Ex  parte  Tkistleicood.       ......       XIX.  i 

4.  Originally  under  proof  in  bankruptcy  upon  the  penalty 

of  a  bond,  securing  an  annuity,  forfeited,  the  annuity 
itself  was  reccive<l,  if  assets  sufficient.  The  modern 
course  to  prove  the  value  of  the  annuity  as  a  debt,  for 
convenience  of  distribution.         .....       XIX.  1 

5.  Valuation  of  annuities,  in  the  distribution  of  assets,  sub- 

ject to  abatement  as  legacies.      .....       XIX.  i 

6.  Ground  of  the  ordinary  practice  in  valuing  an  annuity, 

for  the  purpose  of  the  distribution  of  assets  or  paying 

the  legacy  duty.  ..--.--       XIX.  i 

7.  Stipulated  price  for  redemption  of  an  annuity  not  the 

criterion  of  the  value,  to  be  proved  in  bankruptcy.       -       XIX.  i 

See  Apportionment  3.  Assets  17.  24.  Bankrupt  (Stock  1.) 
(Proof  9.)  Baron  and  Feme  (Separate  Property  23.) 
Charge  12.  Fraud,  27.  49.  lasumlde  Interest  1.  In- 
terest 4.  Laches  20.  Legacy 'Si.  32.  33.  Principal 
and  Surety  22.     Purchaser  40.     Registry  5.  (Ship  1 .) 

ANNUITY   ACTS. 

See  Mortgage  50.     liegistry  (SInp  6.)     Vendor  and  Vendee  18. 

ANSWER. 

1.  Administrator's  belief  of  the  debt. 

2.  General  denial. 

3.  Insufficient. 

4.  Must  give  a  full  account. 

5.  In  what  cases  produced  on  a  trial. 

6.  Evasive  a  contempt. 

7.  Without  oath  or  signature  under  general  power  to  defend. 
6.  Separate,  by  wife  on  amendment  after  joint  answer  with 

husband,  abroad. 
9.  Full,  compelle<l  after  answer;  though  defendant  might 
have  objected.  » 

10.  Misnaming  plaintiflT  taken  off  the  file. 

1 1 .  Ke-swom  on  mere  mistake  of  the  name. 

12.  Giving  part  of  the  discovery,  the  rest  compelled. 

13.  Refusiug  discovery.     Argumentative,  not  positive. 

14.  llefusing  discovery. 

15.  Relevant  not  scandalous. 

IG.  To  discovery  only,  when  used  as  eviilence»  the  whole 

read. 
17.  To  relief,  and  replied  to,  admissions  most  be  read  to 

completion  of  the  subject. 
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18.  Reference   for  impertinence    eanse    against    dissolving 

injunction. 
10.  Fartlicr  explanatory  by  leave. 

50.  Sanplemenlal,  permitted  with  caation. 

51.  Withoat  oath  or  attestation  of  liouor. 
SS.  Sopplemental. 

1.  The  answer  of  an  administrator  to  a  creditor's  bill,  stating, 
tbat  he  believes  the  debt  is  due,  whether  that  is  suf- 
ficient fotuidation  for  a  decree,  qunsre.     Hill  v.  Binney.  VL  788 

SL  General  denial  not  enough :  there  must  be  an  answer  to      >    . 

tlie  sifting  inquiries  upon  the  general  question.  -  VI.  79S 

5.  An  insufficient  answer  is  no  answer,        -        «        -        *       VIII.    88 
4  In  a  suit  for  an  account  an  answer,  goin^  no  farther  than 

to  enable  the  plaintiff  to  go  into  the  Master's  office,  is 
not  sufficient.  He  is  entitled  to  the  fullest  information 
the  defendants  can  give  by  the  answer;  not  by  long 
schedules,  in  an  oppressive  manner,  but  giving  the  best 
account  they  can;  stating,  that  it  is  so;  referring  to> 
books,  &c.  so  as  to  make  tuem  part  of  the  answer;  and 
friving  the  fullest  opportunity  of  inspection.     White  v. 

Wmlams -        .        .       VIII.  193 

&  ^^'bere  an  answer  is  required  as  evidence  upon  a  trial, 
the  Court,  except  in  a  criminal  case,  does  not  permit 
the  record  itself  to  go,  but  an  office  copy ;  unless  proof 
of  the  signature  is  necessary.  Not  granted,  where  the 
action  is  by  a  atranffer,  unconnect^  with  the  suit  in 
equity.     JervU  v.  While.  ..,*••       VIII.  313 

6.  Ah  answer  dearly  evasive  upon  the  face  of  it,  and  no 

reason  assigned,  to  be  considered  in  future  a  contempt. 

ThomoM  V.  Lethbridge. IX.  463 

7.  Answer  of  a  defendant  abroad,'  (not  required  to  be  on 

oath)  ordered  to  be  put  in  bv  a  person,  having  a  ge- 
neral .power  of  attomev  to  defend  suits,  &c«  without 
signature.    Bayley  v,  i>e  Walkiers.    -        •        *        •  X.  441 

8.  Alter  a  joint  answer  by  husband  and  wife,  and  amend- 

ment of  the  bill,  the  husband  going  abroad,  the  wife, 
being  the  material  party,  cannot  be  brought  into  con- 
tempt without  a  previous  order  upon  her  to  answer 
separately.  Order  accordingly  for  a  subpoena  to  her 
alone.     TarUUm  v.  Dmr.  •        .        .        .        .  X.  448 

9.  Ddeodant,  though  perhaps  he  miffht  have  objected  to 

answer,  having  answered,  compelled  to  make  a  Aill  dis- 
closure by  production  of  letters  mentioned  in  a  schedule 
to  the  answer.     Taylor  v.  Milner.       •        *        •        .  XI.    41 

10.  Answer,  misnaming  the  plaintiff,  to  be  considered  as  no 

answer :  the  defendant  therefore  not  bound  by  it ;  and, 
a  proper  answer  being  put  in,  the  former  ordered  to  be 
taken  off  the  file  by  tlie  description  of  a  paper-writing, 
purporting  to  be  an  answer.     Griffiths  v.  Wood.  -  XL     62 

11.  Answer  taken  off  the  file  and  re-sworn,  where  there  is  a 

mere  mistake  of  the  name.  •        •        -        -        -  XL    63 

TOL.  XX.  6 
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12.  Whether  a  defendant  can  by  answer  refuse  the  discovery, 

insisting,  that  he  is  not  bound  to  answer,  qtjucre{a)\ 
but,  having  giving  part  of  the  discovery,  he  was  com- 
pelled to  answer  as  to  the  rest.  Dolder  v.  LordHunt^ 
ingfield*    ----.-----  XI. 

13.  Whether  a  defendant  can  by  answer  refuse  the  discovery, 

insisting  that  he  is  not  bound  to  answer,  qucere.  The 
answer  held  insufficient ;  as  being  argumentative,  and 
not  containing  positive  averment.     Faulder  v.  Stuart.   -  XL 

14.  Whether  a  defendant  can  by  answer  refuse  the  discovery, 

insisting  that  he  is  not  bound  to  answer,  qucere.     Shaw 

V.  Ching.  --------  XL 

15.  Matter  in  an  answer,   relevant,  according  to  the  case 

made  by  the  bill,  not  scandalous ;  whatever  may  be  the 

nature  of  it.     Lord  St.  John  v.  Lady  St,  John.   -        -  XL 

16.  Where  the  answer  to  a  bill  of  discovery  only  is  used  as 

evidence,  the  whole  must  be  read.     Lady  Ormond  v.  ' 

Hutchinson.       --------        XIIL 

17.  Wliere  relief  is  prayed,  and  the  answer  replied  to,  the 

plaintiff  reading  admissions,  must  proceed  to  the  com- 
pletion of  the  immediate  subject  to  which  the  defend- 
ant is  answering,  according  to  the  course  of  evidence 
at  law :  but  this  does  not  apply  to  distinct  matter.  Lady 
Ormond  v.  Hutchinson.       ------       XIIL 

18.  Motion  to  refer  the  answer  for  impertinence  allowed  as 

cause  against  dissolving  an  injunction,  upon  the  terms  of 
procuring  the  reportln  a  week.  Goodinse  v.  Woodhams.       XTV. 

19.  Farther  explanatory  answer  by  leave  of  the  Court  -       XIX. 

20.  Supplemental  answer,   substituted  lately   for  liberty  to 

amend  an  answer,  permitted  with  great  caution;  only 
on  some  strong  ground  of  justice,  as  fraud;  not  on 
negligence ;  unless  the  party  was  led  into  it ;  requiring 
a  precise  statement  of  what  is  to  be  put  on  the  record. 
Curli7ig  V.  Marquis  of  Towiishend.      ...         -        XIX. 

01.  Answer  without  oath  or  attestation  of  honor  regarded  for 
the  purposes  of  civil  justice  as  if  with  that  sanction. 
Curling  V.  Marquis  of  Townshend.     -        -        -        .       XIX. 

22.  Ground  of  the  modern  practice,  permitting  a  supple- 
mental answer  instead  of  the  old  practice  to  amend.     -       XIX. 

See  Charge  and  Discharge  1.  2.  3.  Contract  {Specific 
Pttrformance  62.)  Copyright  0.  Costs  *22.  Decree 
(pro  confestso  1.)  Demurrer  10.  Evidence  10.  17. 1&  22. 
23.24.30.50.51.  /ft/vnc/iott  20. 50.  63.  I$sueatLaw2. 
Pleading  23.  24.  25.  {Answer  I.)  Practice  12.  13. 
60.  GO.  67.  82.  87.  90.  104.  108.  109.  120.  145.  147. 
151.  154.  164.  165.  175.  177.  105,  109.  200.  215.  • 
223.  224.  227.  242.  245.  24H.  240.  261.  272.  273. 
283.  284.  314.  328.  330.  346.  347.  350.  350.  361. 
367.  375.  370.     Privilege  1.     Scandal  1.  11.     Tithe  3. 


(a)  Since  decided  in  tlie  negative.    See  the  note,  Vol.  XI.  page  f 95,  fd  edit. 
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2.  From  tLe  KolJs,  as  to  new  eridence. 
3. 


APPEAL.  19 

Vol.    Page 


i 


Does  not  stajr  proceedings  unless  by  special  order. 

«.  ^ 

7.  Prodnction  of  deeds  on  appeal  from  dismissaL 

8.  Forecloiare  not  suspended  :  but  time  given  on  terms, 

9.  Guanled  against  abuse. 

10.  Decree  not  suspended  without  special  ground. 

11.  To  the  Lords :  cases  to  be  printed  forthwith. 

12.  To  the  Lords  signed  by  counsel. 

13.  Distinction,  whether  b.efore  or  after  process  for  costs. 
14*  To  the  Lords  limited. 

15.  Making  a  different  ease,  taken  off  the  file. 

10.  Practice  against  the  Order  1725. 

17.  Not  barred  by  consent  to  an  order  under  the  decree. 

18.  May  atate  the  grounds  in  the  anawer. 
18.  N  ot  lightly  refused . 

20.  Few  oasea  of  proeeedinga  rtaid,   unless  irreparable 


♦  i" 


1.  An  appeal  to  the  House  of  Lords,  does  not  stay  pro- 
ceeding in  the  Court  below.  The  Warden  and  Minor 
Canons  of  St  PauFs  v.  Morris.  -        -         ^        . 

2.  Whether  new  evidence  can  be  produced  upon  an  appeal 
from  the  Rollsy  quare.       -        -        ••        - 

'\'9.  Order  of  the  House  of  Lords,  that  proceedings  under  a 
decree  of  a  Court  of  Eouity  shall  not  be  staid  by  an 
appeal,  unlesa  by  special  onier  upon  application  to  the 
House,  or  the  Court.     Hvguenin  v.  Baseley. 

4.  Execution  of  a  decree  m>(  staid  by  an  appeal  without  a 

s])ecial  order.     -        -- 

5.  Decree,  generally,  not  staid  by  an  appeal.     Upon  special 

application,  if  unsuccessful,  costs.     Waldo  v.  Caley.   - 

6.  Appeal,  generally,  does   not  stay  proceedings  under  a 

decree.  The  costs  upon  application,  follow  the  judg- 
ment, if  unfavourable.     Hillan  v.  Willan. 

7.  Plaintiff,  appealing  from  a  decree,  dismissing  the  bill, 

entitled  to  the  usual  order  for  the  production  and  in- 
spection of  deeds.     Church  v.  Barclay.       -         ..         - 

8.  The  Court  refused  to  suspend  the  execution  of  a  decree, 

obtained  by  a  mortgagee,  until  six  months  after  hearing 
an  appeal ;  but  gave  six  months  on  bringing  the  money 
into  Court,  consenting  to  a  receiver,  and  paying  interest 
and  costs,  on  plaintift**8  undertaking  to  repay,  if  the 
decree  should  be  reversed.  Monkhouse  v.  Corporation 
of  Bedford. XVII.  380 

9.  Abuse  of  the  right  of  appeal   prevented,  not  only  by 

costs,  but  also  by  requiring  the  signature  of  counsel.    -      XYII.  381 
10.  Decree  not  suspended  by  an  appeal  without  a  special 
ground,  the  subject  of  discretion.    A  legacy  therefore 
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paid  oiU;  of  Court  upon  security  notwithstanding  an 
appeal.     Way  v.  Foy. XVIII,  452 

11.  Object  and  effect  of  tlie  late  Order  of  the  House  of. 
Lords,  requiring  the  parties  to  appeals  to  print  their 
cases  forthwith ;  applying  generally  to  all  appeals ;  to 
check  the  abuse  of  appealing   merely  for  aelay  and 
vexation.  ----.--.    XVIII.  458 

IS.  Signature  of  counsel  on  appeal  to  the  House  of  Lords 
equivalent  to  the  certificate  on  appeal  to  the  Lord 
Chancellor. XVHL  45S 

13.  An  appeal  does  not  form  a  ground  to  stay  process  for 

costs,  previously  commenced,  viz.  by  subpoena.  Dis- 
tinction, where  the  appeal  is  before  any  step  ta^en. 
Roberts  v.  Totty. -       XIX.  446 

14.  Limit  of  appeal  to  the  House  of  Lords.         ...       XlX.  468 

15.  Petition  of  appeal  ordered  to  be  taken  off  the  file  with 

costs;  as  upon  a  different  case,  and  introducing  a 
variety  of  representation,  not  made  in  the  Court  below. 
Woody.  Griffith. XIX.  650 

16.  The  General  Order  17S5,  limh||ig  the  time  for  appeal  to 

one  months  cannot  prevail  agwist  the  practice  contrary 

to  it.     Wood  V.  Griffith. XIX.  650 

17.  Appeal  not  barred  by  consent  to  an  order  under  the  de- 

cree ;  but  that  order  ought  to  be  inserted  in  the  pe- 
tition of  appeal.     Wood  v.  Griffith.    -        -        ^        -       XIX.  550 

18.  Petition  of  appeal  may  state  the  grounds  in  the  answer  '       ^ 

against  the  decree.     -        -     .  -        -        -        -        -       XIX.  551 

19.  The  right  of  appeal  not  to  be  lightly  refused.         •        -      XIX.  551 

20.  Few  cases  of  staying  proceedhtga  under  a  decree  pending 

an  appeal,  unless  upon  irreparable  mischief.         -        -       XIX.  551 

See  Casts  20.     Practice  130.  210.  237.  325.     Re-hear- 
ing I.  2.  3.     Tenant  m  7af7l. 

APPEALS  TO  THE  LORDS. 

See  Vol.  I.  447.— II.  269.  380.  437.  594.  600.-111.  220. 
300.  503.  506.  551.  650.  738.  — IV.  343.  719.— 
V.  71. 164.266.508.- VI.  229.—VI1.88.— VIIL  319. 
576.— IX.  171.  319,— XI.  656.— XIIL  25.  224.  416. 
XIV.  301.  608.— XV.  39.— XVI.  158.— XVIL  26, 
263.— XVI IL  192. 

APPOINTMENT. 

See  Contract  72.  Copyhold  17.  Detise  7.  Dower  8. 
Election  11.  Evidence  9.  Implication  2.  Power. 
Promotions.  Revocation  22.  Vested  Interest  9.  Vest- 
inybl.  59.     HI// 21.  29.  179.  180. 

APPORTIONMENT. 

1.  Rent  under  lease  by  rector. 

2.  Land-tax,  &c.  between  tenaDt  for  life  and  remainder. 
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5.    Interest  on  bond,  though  a  condition  for  half-jearly 
payment. 

1.  Lease  for  years  by  a  rector  having  ceased  by  his  death, 

the  succeeding  incumbent  received  from  the  lessee  a 
sum  of  money,  as  the  rent  due  for  the  whole  year,  id 
the  course  of  which  the  lessor  died.  The  executor  is 
entitled  to  an  apportionment ;  and  a  demurrer  to  his 
biD  was  over-ruled.     Hawkins  v.  Kelly.      ...        Vllj.  308 

2.  Land-tax,  quit  rent,  &c.   not  apportioned   as   between 

tenant  for  life  and  the  remainder.     Sutton  v.  Chaplin.  X.     66 

i  Annuity,  secured  by  bond,  payable  quarterly,  ana  by 
will  charged  on  real  estate  in  aid  of  the  personal  estate, 
ordered  to  be  paid  out  of  a  fund  in  Court  half-yearly, 
at  Midsummer  and  Christmas.  The  annuitant  naving 
died  between  Lady-day  and  Midsummer,  her  repf%- 
sentative  obtained  an  order  for  payment  of  the  quarter 
to  Lady-day.     Webb  v.  Lord  Shaftesbury,  -         *  XL  361 

4.  Interest  by  will,  in  the  nature  of  an  annuity,  not  appor- 

tioned in  favour  of  the  executor  of  the  tenant  for  life. 

Franks  v.  Noble. XII.  484 

5.  Apportionment  of  interest  upon  a  bond,  according  to  the 

general  rule,  as  accruing  de  die  in  diem,  not  as  diyi- 
dend,  or  rent  not  provided  for  by  the  statute,  is  not 
prevented  by  the  condition,  reserving  it  by  equal  half- 
yearly  payments.     Banner  v.  Lowe.  ...       XIIL  135 

See  Charity  Q\.    CitpyholdM.    Executor  U.   Land-tax  I. 
Lease  (Renewal.)     WiU  202. 

APPORTIONMENT  of  a  FINE. 
See  WiU  11. 

APPROPRIATION. 

1.  Not  by  remittance  of  certificate  of  payment  into  the 
Company's  treasury  in  India  and  a  Navy  Bill  indorsed. 

1.  Certificates  of  the  East  India  Company,  on  payment  into 
their  treasury  in  India,  and  a  Navy  Bill,  remitted  in- 
dorsed by  the  testator  to  his  agent  in  England,  being 
at  the  time  a  creditor,  if  they  did  not  pass  at  law  by 
the  indorsement,  were,  after  the  death  of  both  parties, 
the  agent  having  become  bankrupt,  held  not  to  pass  in 
equity  :  the  inference  from  the  absence  of  evidence  of 
a  specific  appropriation  being  against  the  assignees ; 
who  had  obtained  possession  of  all  letters,  &c.  Wil- 
liamson V.  T/iomson.  ..--..       XVI.  4ri3 

See  WiU  181. 

ARBITRATION. 

1.  Arbitrator  distiDgnisbed  from  agent. 

2.  Parties  bound. 
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3.  Distinction  between  general  and  special,  at  to  facts. 

4.  Exceptions  to  award. 

5.  Impeachable  for  what 

6.  Impeachable  as  contrary  to  law. 

7.  Not  impeached  for  allowing  compoand  interest. 

8.  Instead  of  reference  to  the  Master. 

9.  General :  not  as  to  the  Master. 

10.  Instead  of  reference  to  the  Master. 

11.  Exceptions  to  award. 

12.  Devests  jurisdiction  on  facts. 

13.  Discovery  in  aid  of  action  notwithstanding  a  clause  for 

arbitration. 

14.  Covenant  for  no  bar  to  suit. 

16.  Agreement  to  refer  cannot  take  away  jurisdiction. 

16.  Plea  of  award  examined. 

17.  Award  in  a  cause  not  within  the  statute. 

18.  Discretion  on  award  made  a  rule  of  a  Court  of  law. 

19.  Award  ibn  judgment  of  another. 

20.  Submission  made  a  rule  of  Court  after  award. 
dl.  Contrary  to  stipulation  not  made  by  the  Court* 

22.  Misconduct  with  acquiesoencow 

23.  Execution  of  arbitrator's  authority. 

24.  Plea  of  agreement  to  refer  over-ruled. 

25.  No  specific  performance  of  agreement  to  refer. 

26.  Equity  not  ancillary  to. 

27.  Agreement  to  refer  does  not  bar  an  action. 

28.  Rule  of  Court  after  award.     Award  prepared  by  the 

solicitor  of  party. 
20.  Power  to  proceed  ex  parte. 

30.  Agreement  to  refer  no  bar  in  equity. 

31.  Distinction  where  under  the  statute,  or  in  a  cause. 

32.  Contrary  to  stipulation  not  made  by  the  Court. 

33.  Parol  submission. 

34.  Award  not  requiring  a  deed-stamp. 

1.  Arbitrator  is  not  to  consider  himself  agent  for  the  per- 

son.  who  appoints  him.      -.     -      .-        ".  .    -        -  L 

8.  Parties  to  an  award  bound  by  it.     Price  v.  Williams.     -  I. 

S.  Arbitrator  on  general  reference  of  all  matters,  &c.  may 
go  farther  than  the  Court  could,  to  do  complete  jus- 
tice ;  and  may  therefore  relieve  against  a  harsh  right, 
which  in  a  Court  of  justice  would  prevail :  a  party  may 
impeach  the  award  Tot  corruption  or  gross  mistake,  not 
for  erroneous  judgment;  in  case  of  mistake  the  arbi- 
trator must  be  convinced  of  it,  and  that  he  acted  upon 
it.  But  arbitrator  on  reference  to  inquire  into  facts,  &c. 
is  as  a  Master ;  and  the  Court  will  draw  the  conclusion; 
or,  if  he  has,  will  see  that  it  is  right.  Knox  v.  Sym" 
monds.       ---------  I, 

4»  Exceptions  may  with  leave  of  the  Court  be  taken  to  an 
award  upon  reference  to  inauire  into  facts ;  if  allowed, 
the  Court  will  refer  it  to  a  Master,  but  not  back  to  the 
arbitrator  without  consent.  -        -        -        ^        -        k.  8^ 
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5.  Award  under  a  ffeneral  reference  cannot  be  impeached 

for  erroneous  judgment  upon  facts ;  but  may  fur  cor- 
ruption, misbehaviouri  excess  of  power,  and  mistake 
admitted  by  the  arbitrators :  in  the  three  first  cases 
there  must  be  satis&ctory  evidence  against  them ;  for 
the  Court  favours  awards.     Morgan  v.  Mather.  -  II.     15 

6.  Award  contrary  to  law  may  be  impeached ;  for  that  is 

excess  of  power  (a).    Morgan  v.  Mather >   -        -        -  II.     15 

7.  Award  not  to  be  impeached  for  allowing  compound  in- 

terest ;  for  it  may  be  allowed  in  case  of  a  contract  for^ 
it,  either  express  or  to  be  inferred  from  the  nature  of 
the  dealings  between  the  parties ;  as  if  it  b  according 
to  the  course  of  their  trade ;  therefore  it  is  a  conclusion 
of  fact,  on  which  the  judgment  of  the  arbitrator  is 
final:  but  this  doctrine  as  to  interest  has  no  relation 
to  mortgages.    Morgans.  Mather.      -        -        -        -  11.     15 

8.  Parties  may,  if  they  please,  take  arbitrators  instead  of 

a  Master. II.    22 

9.  Accounts  referred  to  the  Master :  afterwards  an  order  of 

reference  was  made  to  arbitrators  to  take  nn  account  of 

all  dealings  and  transactions  in  like  manner  as  if  the 

same  were  referred  to  the  Master,  and  that  the  parties  ^ 

should  be  concluded  and  bound  by  the  award,   and 

should  observe  it;  and  farther  directions  were  reserved : 

this  reference  is  not  in  nature  of  a  reference  to  the 

Master ;  therefore  the  parties  are  bound  by  a  general 

award  of  a  balance  due  without  particulars  stated  ;  the 

decision  being  final^  because  upon  matter  of  fact,  and 

no  corruption  or  misconduct  imputed  ;  and  the  Court 

will  riot  require  particulal's.  merely  as  a  ground  for  costs. 

Dick  y.  Mtlligan. II.     23 

10.  Parties  may,  it  they  choose,  take  aibitrators  instead  of 

the  Master ;  and  then  they  must  proceed  as  the  Master, 

and  make  the  same  report.     Dick  v.  MilUgan.    -        -  II.    23 

11.  Matter  of  exception  to  an  award  must  be  confined  to 

what  arises  upon  the  face  of  it,  compared  with  the  pro- 
ceedings in  toe  cause;  and  cannot  be  introduced  by 
affidavit :  any  thing  dehors,  charging  misconduct,  &c., 
must  come  upon  motion  to  set  it  aside ;  and  there  can- 
not be  a  partial  inquiry.    Dick  v.  Mtlligan.  -        -  II.     24 

12.  By  reference  to  arbitration  both  at  law  and  equity  the 

Court  devests  itself  of  all  judgment  upon  the  facts.     -  II.     24 

13.  Bill  of  discovery  in  aid  of  an  action  of  covenant :  ple^i, 

a  clause  in  the  articles  that  any  dispute  should  be  re- 
ferred :  plea  over-ruled ;  discovery  being  of  course, 
while  an   action  is   brought,  and  can  be  maintained. 

Mitchell  V.  Harris. II.   129 

14.  Covenant  to  refer  to  arbitration  only  entitles  to  damages ; 
but  is  no  bar  to  a  suit  or  action ;  as  covenant,  that 
there  should  be  no  suit  at  law  or  in  equity,  would  be.  -  II.  132 


(a)  See  the  note.  Vol.  II.  page  18. 
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15.  Mere  agreement  to  refer  to  arbitration^  where  no  rekr^ 

ence  has  taken  place,  cannot  take  away  the  jurisdiction 
of  any  Court.    -------- 

16.  Award  pleaded  wouM  be  examined  in  a  Court  of  Law 

as  well  as  Equity.  -  -  -  -  <>>-.•.  v.] 
IT.  An^a^ard  in  a  cause  depending  is  not  within  the  atatule* 

Lord  L^nmhdc  v«  lAMadalt.       •        *        .....  ] 

18.  llpon  an  award  made  a  rule  of  a  Court  of  Law,  one  term 

being,  that  no  bill  in  equity  shall  be  filed,  the  Court  o£ 

Law  liaj»  a  discretion  to  enforce  that  term,  or  not*         •  I 

i9.  Award  not  to  be  set  aside,  because  tlie  arbitrator  made    . 

use  of  the  judgment  of  another  person^      ...  1 

90.  Order  after  an  award  to  make  the  submission  a  rule  of 

Court.     PotcnaU  v.  King.  ••-•-.  V 

21.  Upon  a  reference  to  arbitration,  if  the  award  is  not  made 

'in  the  time  and  manner  stipulated,  no  case  at  law  or  in  ' 
equity,  that  the  Court  has  substituted  itself  for  the 
arbitrators,  and  made  the  award  ;  even  where  the  sub-^ 
stantial  thing  to  be  done  is  agreed  between  the  parties : 
still  less,  where  any  thing  substantial  is  to  be  settled 
by  the  arbitrators*  .-»---••-  V 

22.  Award  set  aside :  the  arbitrator  having  received  evidence 

after  notice  to  the  parUes,  that  he  would  receive  no 

more ;  in  which  they  acquiesoed.   h  alter  v.  FrobuAerm      .    .¥ 

53.  Under  a  reference  to  settle  the  matter  in  di&rencei  and  ... 

award  such  alterations  in  the  defendant's  works  aa  to 
the  arbitrator  sboiUd  seem  necessary,   regard  being    .,  , 
had  to  their  state  at  a  particular  period,  an  award  di- 
recting no  other  alteration  than  tnat  parts  of  the  ma-         / 
chinery,  which  were  made  of  wood,  should  be  made 
of  cast  iron,  was  held  a  due  execution  of  tlie  aiuhority.    . .; , 
Walker  y.  JFrobisher.  .        -        -        ^        .        .  .  iii^V 

54.  To  a  bill  for  discovery  and  relief  plea  of  an  agreement 

to  refer  to  arbitration  over-ruled.    Street  v.  lUghy.     *  V 

55.  Bill  for  specific  performance  of  an  agreement  to  refer  to 

arbitration  does  not  lie.       -        •        -        -        •       ..      ,     y 

56.  Courts  of  equity  will  not  be  ancillary  to  arbitrators  by    .    .  ^ 

permitting  the  party  to  take  relief  n*om  them,  coming 
to  the  Court  for  discovery.  -        -        •        -        -  V 

£7.  Agreement  to  refer  to  arbitration  does  not  bar  an  action.       .    V 
28.  No  objection  to  an  award,  that  the  reference  was  not 
made  a  rule  of  Court  till  after  the  award ;  or,  that  the 
award  was  prepared  by  the  solicitor  of  one  of  the    ^ 
parties,    Fethereione  v.  Cooper,         ....  Xl 

S9.  Arbitrator  has  a  power,  subject  to  his  discretion,  to  pro- 
ceed ex  parte^  if  one  of  the  parties  will  not  attend. 
Woodv.Leaken  -        -        -        -        -        -»        -         Xi 

SO.  Agreement  to  refer  to  arbitration  no  bar  to  relief  in  equity.       X^V 
31.  Distinction  between  an  award  under  the  statute  9  &  10 
Will.  3.  c.  15.  and  an  award  made  in  the  course  of  a 
cause. -        -        -        -      XI' 
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S2.  No  case  at  law  or  in  equity,  that  if  an  award  is  not  made 
at  the  tnne  and  in  the  manner  stipulated,  the  Court  have 
labstituted  themselves  for  the  arbitrators;  and  mad^ 
the  award;  eren  where  the  substantial  thing  to  be  done 
was  agreed  by  the  parties ;  but  the  time  and  manner 
left  to  others  to  prescribe. XV IL  243 

SL  Kirol  submission  to  arbitration  not  witliin  the  statute  9  ft 

10  Will.  &  Mary.  c.  15.    v.  Milk.      -        -        -     XVII.  419 

S4.  Objection  to  an  award,  to  be  ready  to  be  deKvered  in 
writings  to  the  parties  by  a  certain  day,  as  not  having 
a  deed-stamp,  overHruIed.  .....      XVII.  232 


pRAOD. — Jurisdiction.— Mistake. 
Feaod. —  1.    Costs  agaiost  arbitrator  combining. 
1«  Arbitrator  combiDing  shall  pay  costs.    .        *        •        -  IL  453 

Juti8DiCTiON.-r1-    Of  equity  on  fraud. 

9.    Under   general  reference  on  admission  of 
assets  by  mistake. 

^.  f  Qf  eqiiity,  whera  made  an  Older  of  Court 
ft.  i     of  Law. 

1.  Bill  lies  to  set  aside  |pr  finmd  an  award  made  a  rule  of  a 
Court  of  Law,  under  9  AW  Will.  3.  e.  12.  Lord  Lons- 
dale  y.  Litiledak.      - IL  451 

&  Admission  of  assets  hy  mistake  a  clear  subject  of  the 
jurisdiction  of  an  arbitratofr  under  a  general  reference. 
Youn^  r.WtMer. IX.  364 

5.  Objections  to  an  award  being  such  as  might  have  been 

eaually  the  subject  of  jurisdiction  in  the  Court  of  Law, 
where  the  reference  was  made  a  rule  of  court.  Injunc- 
tion dissolred.  Feihersiane  v.  Cooper.  ...  IX.  67 
4«  General  reference  to  arbitration  by  parties  in  a  suit,  then 
depending  in  Chancery,  made  an  order  of  a  Court  of 
Law.  AVhether  that  is  an  order  within  the  statute  9  & 
10  WilL  3.  c.  15,  excluding  the  equitable  jurisdiction 
to  affect  the  award  for  mistake  of  the  law,  apparent, 
and  to  restrain  an  application  to  the  Court  of  Law  to 
enforce  it,  qtuere  ?    Nichols  v.  CJialie.        .        -        -       XFV.  865 

6.  No  jurisdiction  in  equity  by  injunction  to  stay  process  of 

a  Court  of  Law  upon  an  award,  made  a  rule  of  court 
under  the  statute  9  &  10  Will.  3.  c.  15,  which  confines 
the  jurisdiction  to  set  aside  the  award,  obtained  by 
corruption,  &c.  to  the  Court,  of  which  the  submission 
is  made  a  rule.  Gwineit  v.  JBanrdster.  ...  XIV.  530 
6.  As  to  the  jurisdiction  in  eauity  against  an  award  under 
a  reference  made  a  rule  of  a  Court  of  Law,  for  miscon- 
duct of  the  arbitrators,  &c.  where  the  bill  was  filed 
before  ilie  rule  made  in  the  Court  of  Law,  qutere  ? 
V.  Milh.    .-•.,..•     XVIL  419 
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MI8TAKE.-1.  j  Of  ,,^ 

3.     Requires  clear  evideDce,   and  aflBdavit  hj  the 
arbitrator. 

!•  An  award  cannot  be  disturbed  for  mistake  upon  a  ques- 
tion of  law  referred.     Ching  ▼.  Ching.        -        ^        -  VI. 

2.  Though,  if  an  arbitrator,    under  a  general  reference, 

meaning  to  decide  according  to  law,  mistakes,  the  Court 
will  set  that  right,  yet,  if  the  parties  choose  to  refer 
matters  of  law,  meaning  to  have  the  judgment  of  the 
arbitrator  upon  them,  instead  of  that  of  the  Court,  the 
award,  though  not  agreeable  to  law,  cannot  be  there- 
fore impeached.     Young  v.  fValier.    ....  IX. 

3.  Declaration  of  one  of  the  arbitrators,  that,  had  he  seen 

a  letter,  of  which,  being  mislaid  at  the  time,  the  con- 
tents were  proved,  he  would  have  acted  otherwise,  not 
sufficient  against  an  award  on  the  ground  of  mistake 
admitted  by  the  arbitrators ;  of  which  there  ought  to 
be  clear,  distinct,  evidence,  and  an  affidavit  by  the  arbi- 
trators, to  induce  a  Court  of  Equity  to  set  aside  the 
award,  or  a  Court  of  Law  to  refuse  to  make  it  a  rule  of 
court.    Anderson  v.  D'Arcy.     .•..--    XVIII. 

See  Aecideni  I.     Barom  ond  Feme  6a.     CmdraH  81.  34^ 
94.      (Specific  Performance  0.   50.   51.  52.  04.  Go.) 
Fraud  II.     Party  16.     Practice  34.     Privilege  (Ar-        \ 
reti  1.)     Theatre  2, 

ARCHITECTURE. 

See  Copyright  15. 

ARGUMENTATIVE  ANSWER. 

See  Answer  13. 

ARMY,  Commission  in. 
See  Agiet$  24. 

ARREARS. 
See  Annuity  1.  2.  3.     Dower  10.     Purchase  13. 

ARREST. 
See  Bamkrupt  (Privikge  2.  4.  5.  0.)     Practice  1 10.     Pricikge. 

ARTICLES. 

1.  Settlement,  copying  the  words  of  articles  before  mar* 

riage,  giving  husband  an  estate  tail,  reformed. 

2.  Constmetion. 

3«    Not  execoted  by  strict  settlement,  where  both  parents 
mast  concur  to  bar. 

}.  Ardcles  before  marriage  to  settle  were  so  expressed^  that 
the  husband  would  have  had  an  estate  tail :  a  settle- 
ment, copying  the  yerjr  words  of  tlie  articles,  was  re- 
formed.    - V. 

%  Articles  of  marriage  to  settle  estates  of  the  husband  and 
wife  of  equal  value  in  strict  settlement,  and  providing 
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portions:  the  wife's  estate  being  withdrawn  by  decree 
on  the  ground  of  infancy,  the  younger  children  were 
confinedy  as  against  the  eldest,  to  half  the  portion :  the 
articles  providing  in  the  event  of  no  issue  male,  in 
which  case  the  estates  were  to  separate,  that  each 
should  bear  a  moiety :  though  they  also  contemplated 
the  case  of  the  wife's  refusal  to  be  bound ;  providing 
against  it  by  the  forfeiture  of  her  interest.     Clough  v. 

Clovgi. -  V.  710 

S.  The  rulci  that  a  limitation  to  the  heirs  of  the  body  in 
articles  shall  be  carried  into  execution  by  a  strict  settle- 
ment, does  not  prevail,  where  the  concurrence  of  both 
parents  would  be  necessary  to  bar  the  intaiL         -        -        VII.  390 

See  Onutrudicn  6.  Contract,  Deed  3.  Executory  Tntst 
1.  2.  3.  SettUment  8.  0.  Tru»t  {Executory  1.)  Vohm- 
iary  Settlement  1*2.  17. 

ARTICLES  OP  SEPARATION. 
See  Baron  and  Feme  (Separation  4.  U.) 

ASSETS. 

1.  Lease ;  though  a  proviso  against  alienation. 

2.  The  object  of  suit  in  equity.     Distinction  at  law. 
X    Orphanage  share  under  eostom  of  London. 

'  \  Exoneration  of  the  personal  estate. 

8.  Exoneration  of  descended  estate. 

9.  Distributed  by  the  law  of  the  domicil. 

^'  >  Exoneration  of  the  personal  estate. 

12.  Equitable. 

13.  Implied  charge  of  debts  and  legacies  on  real  estate. 

14.  Devise  *'  after  payment  of  debts/'  a  cbarge. 

16.  Distinction   between  debts  and    legacies  in    impUed 

charge  on  estate  devised. 
18.     Equitable. 

17.  On  deficiency  annuity  valued. 

18.  Debt  at  law  the  foundation  of  administration  in  equity. 

19.  Exoneration  of  the  personal  estate. 

^'  I  EquiUble. 

22.  Sale  of  real  estate  on  deficiency  of  personal  foreseen. 

23.  Advancement  brought  into  hotchpot. 

24.  Commission  in  the  army  an  advancement,  to  be  brought 

into  hotchpot.     So  an  annuity ;  how. 
26.    No  claim  of  widow  on  what  is  brought  into  hotchpot. 

26.  Order  of  application. 

27.  Assigned  by  executor  for  his  own  debt. 

28.  Order  of  application. 

29.  Exoneration  of  descended  estate,   though  legali  and 

that  devised  equitable,  assets. 


«8  ASSETS. 

30.     KxoDeratTon  of  personal  estate. 
81.,    £xoDeraUou  of  desceoded  estate. 


^ConyersioD  of. 
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EonKable. 
40.    Sale  of  real  estate  before  the  state  of  the  personal 

ascertained. 
41*     Under  decree  obtained  by  separate  creditor*  the*  snr* 
^t. :     t  i  .        Yiring  partner  a  banlempt,  and  the  joint  estate  insol- 
vent, the  joint  creditors  entitled  ouljr  to  the  surplus 
Xvi        of  the  separate  estata. 

42.  Power  of  appointment  eseovtod  for  rolnnteers.    Dis- 
tinction as  to  a  piirohaser. 

43.  Remiitaai^e  for  a  speoifio  purpose  not  gisneral  aaaeto. 

44.  Sale  of  real  estate  witbpitt  wailing  the  aoooont  of  the 
peraonal. 

45.  Con  version  for  special  purposes. 
46r    Personal  estate  generalljf  considered  in  possession  a 

year  aftar  the  degth. 
47^  Presumption,  that  the  personal  estate  maj  be  got  in 
'*        within  a  jfear. 

48.  Of  testator  in  iadin:    how  the  rule   for  conversion 

I'    ' 

'         kito  3  f^  ceniM.  is  dpolied* 

49.  Leases  fbr'tlvei^i  when  distributed  as  personal  estate. 

I.  Executors  may  dispose  of  a  telise  for  years  as  assHs  nol-> 
withstanding  a  proviso  or  covenant,  that  lessee  sltalf  not  - 
alien.    Seers  v.  Hind.        -        -        -        -        -        •  I.  294 

JS.  Atiaw  the  person  often  sued  in  respect  of  the  asseto : 

in  equity  tne  assets  themselves.  •        -        -        -  I.  490 

S.  Orphanage  share  under  tlie  custom  of  London  is  subject 

to  debts. IL  25^ 

4i  Devise  in  trust  to  sell  for  payment  of  debts  and  funeral 
expenses,  with  a  particular  disposition  of  the  surplus 
money :  the  peraonal  estate,  not  being  otherwise  dis- 
posed of  than  by  the  appointment  of  an  executor,  who 
was  not  one  •of  the  trtistees,  is  first  liable  to  the  debta, 
&c.  especially  as  the  produce  of  the  sale  was  not  suffi- 
cient for  them;     Gray  V,  Minnet/torpe.        -        -        -  11.  103 

5.  Under  a  devise  to  sell  and  pay  futferal  expenses  the  per- 
sonal estate  was  exempted  without  any  express  words 
upon  the  evident  intention.     Burton  v.  KnowUon.        -  IIL  107 

G.  Where  there  is  an  express  direction  in  a  will,  that  the 
debta,  &c.  shall  be  paid  out  of  the  real  estate,  the  per- 
son, to  whom  the  personal  is  bequeathed,  takes  itexempt.  III.  Ill 

7.  To  exempt  the  personal  estate  under  a  devise  for  pay- 
ment ot  debts  the  intention  must  appear  plainly  on  the 
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win :  and  the  Court  cannot  look  to  extvinsic  circinn« 
stances.     Brummel  v.  Prothero,  -        -         .    .    •  IH;  \\\ 

8.  Though  a  general  charge  of  debts  upon  a  devised  estate 

will  not  prevent  the  previous  appucation  of  an  estate  I 

descended,  yet  if  the  devised  estate  is  selected  and  ap-  ? 
propriated  to  the  debts,  it  is  liable  before  the  estate 

descended :   but  this  arrangement  does  not  bind  the  I    . 

creditors.    Manning  v.  Spooner.  .        .        .        .  •  I||.  \  14 

9.  The  personal  property  of  an  intestatCi  wherever  situat^d^  .      \>^^ 

must  be  distributea  by  the  law  of  the  country^  where  .'  .^      .iv 
his  domtcil  was ;  which  is  primd  facie  the  place  of  hii^.- 
residence;  but  that  may  be  rebutted  and  supported  by -or     . 
drcumstances.    Bewpde  v.  JoAnsione^         -        r-      -'         HI.  198 

10.  Personid  estate  not  exempted  from  debts^  &c.  by  im 

charge  upon  real.    Bumabyw.  Griffin.       «        «      r*^'         III.  S66 

11.  To  exempt  personal  estate  from  debts  the  intention  must ' 

be  manifest *        -        -        -■         III.  477 

12»  Real  estates  devited^  held  liable  to  simple-eontraet  debt^ 
under  a  direction  in  the  beginning  of  the  will,  that  debt^ 
and  funeral  expenses  should  be  nrst  paid :  that,  which 
descended  to  tne  heir  by  the  fktiure  of  the  devise/  to 
be  first  applied.     WiUiamsr.  ChiHy.         -        -        -  III.  545 

13.  No  difference  between  debts  and  legacies  in  an  Implied 

charge  lipon  teal  cfstate  by  wffl.  -        ....  III.  551 

li  Devise  after  payment  of  debts :  the  debts  are  charged. 

ShaUcroM$  Y.  Finden.  -        *       .-        ^        t        r  III.  758 

15.  Distinction  between  debts  and  legacies,  in  an  implied 

charge  upon  an  estate  specifically  devised.  -        -  III.  739 

16.  An  equitv  o^  redemption  of  a  mortgage  in  fee  is  not 

equitabkj  aasets ;  .at  least,  as  against  judgment  cref 
(ditors;  who  bave  a  right  to  redeem.     ISbarpe  v.  The 
Earl  of  Scftrbwfiugh.    >;,7^   .    r        •      .4        ^        •  •    .   IV.  5S8 

11^  Ijfpon  a  deficiency  of  assets,  admiuistered  tn  dm  Court, 
a  value  must  be  set  litpon  an  annuity  at  the  time  oCthe  . 

,;     tdeath;  and  the  annuitant  can  claim  only  in  respect  of  ^ 

Uiat.    Frankf  t.  Copper.  -        -        -        -        -  IV.  763 

18.  Upon  the  administration  of  assets  no  question  ought  to      *:>> 

be  defiermibed  in  equity,  till  it  is  first  determined,  whe- 

dier  there  is  a  good  debt  at  law.  .        •        ..        .       ,.  IV.  815 

19.  The  personal  estate  is  the  natural  fund  for  the  debts, 

and  can  only  be  exempted  by  the  intention  to  exempt 
it,  expressed  in  the  will :  a  charge  u))on  a  real  estate, 
however  anxious,  is  not  of  itself  sufficient.  Taii  v. 
Lord  Nortkwick.        --•-...  IV.  816 

£0.  A  charge  for  payment  of  debts  makes  equitable  assets. 

Bailey  v.  Ekin9. VIL  S19 

SI.  Simple-contract  debts  not  charged  upon  real  estate  by  a 
will,  first  devising,  that  all  his  debts  and  funeral  exr 
penses  miffht  be  satisfied  and  paid  by  bis  executors; 
all  the  rcM  estate  being  specifically  devised.     Assets 
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marshalled,  but  no  sale  decreed,  until  the  infant  de- 
yisee  attains  twenty-one  (a).     PoweU  v.  RobinM.  -        -   .     VII* 
23.  The  old  practice,  to  administer  the  personal  estate  before 
a  sale  of  real  estate  charged  in  aid,  relaxed.     Now  if 
the  Master  foresees  a  deficiency,  a  sale  is  permitted.    -       VIII* 

23.  Advancement  to  the  eldest  son,   if  personal  property, 

must  be  brought  into  hotchpot  under  the  Statute  of 
Distributions.  Lord  Kircudbright  v.  Lady  Kircudbright.        VIIL 

24.  The  purchase  of  a  commission  in  the  army  is  an  advance- 

ment, to  be  brought  into  hotchpot.  An  annuity  is  an 
advancement,  to  be  brought  into  hotchpot,  vis.  the 
value  at  the  date  of  the  grant ;  or  if  it  has  ceased,  the 
payments  received ;  at  the  option  of  the  child.  Lard 
Kircudbright  v.  Lady  Kircudbright.  ...       VIIL 

25.  The  widow  has  no  claim  upon  what  is  brought  into  hotch- 

pot among  the  children.  Lord  Kircudbright  v.  Lady 
Kircudbright.  VIIL 

26.  In  the  admmistration  of  assets  ordinarily  the  first  fund 

applicable  is  the  personal  estate,  not  specifically  be- 
queathed :  then  land  devised  or  ordered  to  be  sold  for 
payment  of  debts;  not  merely  charged :  then  descended 
estates :  then  1  inds  charged  with  the  debts.  The  dis- 
tinction 18  between  a  mere  charge  upon  the  real  estates, 
and  proposing  the  mode,  in  which  the  debts  are  to  be 
paid VIIL  12 

27.  Leasehold  estates  specifically  bequeathed  to  an  executor 

were  by  him  assigned  as  a  security  for  his  own  debt* 
That  assignment,  no  collusion  appearing,  was  estab- 
lished against  a  creditor.     Taylor  v.  Hawking.    -        -       VIIL 

28.  Rule  as  to  the  application  of  assets.     Where  the  will, 

going  beyond  a  mere  charge,  creates  a  particular  fund 
for  payment  of  debts,  that  shall  be  first  applied  in  ex- 
oneration of  descended  estates,  whether  acquired  after 
the  date  of  the  will,  or  not,  and  of  the  personal  estate; 
even  in  favour  of  the  next  of  kin,  taking  it  for  want  of 
disposition.     Millies  v.  Slater,     -----       VIIL 

29.  The  rule  as  to  the  exoneration  of  estates  descended  by  a 

devise  for  the  payment  of  debts  holds,  even  though  the 
estate  devised  may  be  equitable  assets,  and  the  de- 
scended estates  legal  assets.        .        -        -        -        .       VIIL 

SO.  The  personal  estate  can  be  exempt  from  the  debts  only 

by  declaration  plain,  or  necessary  inference.         -        -       VIIL 

81.  A  mere  charge  upon  a  devised  estate  will  not  protect  a 

descended  estate  irom  being  first  applied.    ...       VIIL 

S2.  General  residuary  bequest,  including  a  leasehold  farm, 
with  the  stock,  to  be  converted  into  money  as  soon  as 
conveniently  may  be,  upon  trust  to  pay  the  interest,  &c. 
for  life,  and  as  to  the  capital  for  the  children.  The 
stock  being  considerably  increased  between  the  death 
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in  April  and  the  sale  at  Michaelmcutj  it  was  decreedy 
that  the  conversion  was  m  a  reasonable  time;  and  the 
party  entitled  for  life  should  have  interest  from  the 
converdon ;  and  as  to  the  premises,  that  from  a  defect 
of  title  could  not  be  sold,  that,  being  for  the  interest  of 
all,  that  they  should  not  be  sold,  a  value  should  be  set 
upon  them ;  to  carry  interest  at  4  per  cent,  from  the 
death.    Gibson  r.  Bott. -        VIL    89 

33.  General  rule,  that  where  personal  property  is  bequeathed 

for  life  with  remainders  over,  and  not  specifically,  it  is 
to  be  converted  into  the  3  per  cents.,  subject  in  the 
case  of  a  real  security  to  an  inquiry,  whether  it  will  be 
for  the  benefit  of  all  parties;  and  the  tenant  for  life  is 
entitled  only  upon  that  principle.  Howe  v.  Earl  of 
Dartmouth VII.  137 

34.  The  Court  in  laying  out  money  in  the  funds,  does  not 

attend  to  the  difierence  in  the  price  of  stock.  -  -  VIL  551 
SS.  To  convert  real  into  personal  property,  as  between  real 
or  personal  representatives,  from  the  state  in  which  it 
is  found  at  the  death,  the  character  of  land  or  money 
must,  by  the  trust,  covenant,  &c.  be  imperatively  and 
definitively  affixed  to  it :  otherwise,  if  there  was  an  op« 
tion,  there  is  no  equity.  The  biU  by  the  heir  claiming 
the  personal  property,  as  real  estate,  was  diamisseu 
without  costs.  Tiie  decree  affirmed  on  a  re-hearing : 
the  money,  not  being  impressed  with  a  real  character, 
and  clothed  with  real  uses,  immediately  upon  the  exe* 
cution  of  the  deed,  was,  in  the  event  that  happened, 
not  considered  as  land.     Wheldale  v.  Partridge.   V.  388.  VIII.  227 

36.  Money  being  once  clearly  impressed  with  real  uses,  and 

one  of  those  uses  being  for  the  benefit  of  the  heir,  the 
impression  will  remain  for  his  benefit ;  and  to  put  an 
end  to  it,  in  a  question  between  the  heir  and  executor, 
either  the  money  must  come  to  the  possession  of  the 
person  from  whom  they  claim  in  those  characters,  or, 
ne  must,  if  it  is  in  the  hands  of  a  third  person,  do  some 
act  denoting  a  change  of  intention.     ....       VIII.  235 

37.  Direction  by  will  to  sell  real  estates,  and  after  the  sale  to 

pay  certain  legacies,  held, upon  the  will,  not  a  conversion 
out  and  out ;  and  the  surplus  produce  does  not  pass  by 
an  unattested  codicil.     Sheddon  v.  Goodiich.        -        -       VIII.  481 

38.  Surplus  produce  of  real  estate,  converted  by  will,  held  to 

pass  only  where  the  will,  attested  by  three  witnesses,  itself 
treats  the  surplus  as  comprehended  in  the  description 
under  the  words  ''  my  personal  estate  ;'*  and  an  inten- 
tion is  collected  from  the  whole  will  to  give  that  surplus, 
after  payment  of  the  debts  and  legacies,  in  terms  primd 
facie  descriptive  of  personal  property  only,  but  upon 
the  whole  intended  to  pass  such  surplus.  -  "  .  '  VIII.  495 
89.  A  charge  makes  equitable  assets.    Shiphard  v.  Lutwidge.       VIII.    26 
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40.  Practice  of  this  Court  for  convenience  to  sell  property,  " 

ivbich  it  may  afterwards  appear  unnecessary  to  sell ;  as 
real  estate,  before  the  situation  of  the  personal  pro- 
perty is  ascertained  :  the  Court  afterwards  setting  right 
the  uiterests.      .-.-.---  IX. 

41.  Under  a  decree  obtained  by  a  separate  creditor  for  satis- 

faction out  of  assets,  the  surviving  partner  a  bankrupt, 
Und  the  joint  estate  insolvent,  the  joint  creditors  not 
entitled  pari  passu  with  the  separate  creditors  to  the 
separate  estate ;  but  can  only  claim  the  surplus  after 
satisfaction  of  the  separate  debts.     Gray  v.  Chuwell.  *         IX* 

42.  Power  of  appointment  over  a  sum  of  money,  to  be  raised 

under  a  tnist  term,  executed  in  favour  of  volunteers,  is 
assets  for  creditors.  But  the  equity  of  a  purchaser 
fi'om  a  party,  taking  under  a  voluntary  deed  or  appoint- 
ment, was  preferred  to  that  of  general  creditors,  naving 
no  specific  charge.     George  v.  3IUbanie.  -        -  IX. 

43.  A  remittance  in  bills  and  notes,  for  a  specific  purpose, 

viz.  to  answer  acceptances,  received  by  tne  administrator 
in  consequence  of  the  death  of  the  party,  to  whom  it 
was  remitted,  held  not  general  assets :  the  special  pur- 
pose operating  a  If  en ;  which  would  also  be  the  effect 
upon  a  bankruptcy.    Hassall  v.  Smithers.  -         •        XII. 

44.  Sale  of  real  estate  decreed  provisionally,  wUhoat  waiting 

the  account  of  the  personal  estate,  previously  applicable.        XII. 

45.  Real  estate,  to  be  converted  into  personal  for  special  pur- 

poses, not  personal  property  to  all  intents :  so  as  to  let 

m  creditors  by  simple  contract.     Gibbs  v.  Ougier.       -        XII. 

46.  G^eneral  rule,  for  convenience,  considering  the  personal 

estate  to  be  reduced  into  possession  a  year  from  the 
death  of  the  testator ;  and  therefore  interest  upon  lega- 
cies from  that  period,  unless  some  other  is  fixed  by  the 
will ;  though  actual  payment  within  that  time  may  in 
many  instances  be  impracticable.  -        -        -        -      XIII. 

47.  Reference  by  the  will  to  the  time,  whed  the  personal 

estate  shall  be  got  in,  does  not  without  the  most  plain, 
distinct,  intention,  affect  the  legal  presumption,  tnat  it 
may  be  got  in  within  a  year.        .        ^        *        ^        .      XIII. 

48.  The  general  rule  for  the  conversion  of  personal  property, 

bequeathed  for  life,  with  remainders  over  into  the  3  per 
cents. f  held  not  to  attach  upon  property  of  a  testator, 
who  died  in  India^  under  his  will,  made  there,  invested 
by  his  executor  in  the  Company's  securities  there ;  but 
on  the  arrival  of  the  parties  hi  this  country,  a  decree 
was  made,  that  it  should  be  remitted,  and  invested  ac- 
cordingly. Holland  v.  Hushes.  -  -  -  .  XVI. 
4d.  Leases  for  lives  distributable  as  personal  estate,  when 
there  is  no  special  occupant,  or  where  the  executor  is 
the  special  occupant.          •.••••    XVIII. 
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UHSHALtlKO«*^l.  Not  ftgatost  jndgBMMit  creditors. 

2b  For  legatee  by  codicil  after  dewiie  aabject  to 

legacies  by  the  will. 
8.  Not  for  legateeg  under  direction  to  pay  the 

debts  as  soon  as  conveniently  may  be. 
4.  The  general  case. 

1.  Assets  are  not  marshalled  against  judgment  creditors. . 

Sharpe  v.  The  Earl  qf  Scarborough.  .        -        *  IV.  538 

&  Testator  after  giving  an  annuity  and  legacies  devised  her 
real  estate,  subject  to   the   said  annuity  and  legacies 

i  /md  her  debts  and  funeral  and  testamentary  expenses 
and  the  debts  of  her  late  brother.  The  assets  were 
marshalled  in  &vaur  of  a  legatee  by  a  codicil.  Norman 
V.  Morrelt.         .        -        .        -        -        -        -        •  IV.  769 

3.  The  personal  estate  being  amply  sufficient  for  the  debts, 

though  not  equal  to  the  discharge  of  the  legacies  in  full, 
^ :  .4Vid  the  real  estate  beiiig  devised,  the  Court  would  not 
nnder  a  direction  to  the  executors  to.  pay  the  debts  and 
funeral  expenses  as  soon  as  conveniently  may  be,^  mar-.  ■  , 
shal  the  assets  in  favour  of  the  legatees.  Keeling  v. 
Brown.      * -        -        -  V.  359 

4.  Assets  marshaled.    Bonner  v.  Banner*  «        •        .      XIIL  379 
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See  Atbmmm  2«    Anmdtf  {Vmhation  6.  d.>    Bankmpi 

.;  /  (DkBifkmd'f^*)  Bmronamd  F^mPiSepamiePr^ptHyAl.) 

BctndJ^  fUata.  {Oopper^^)"     Epcecntar  u:  12.  26.  61. 

M.  ,7p,.74i      ExmunnUionX.  26.      L^acy  &,    Maia^ 

,,:i    jf/   tenuHce  io^   Jf^skaiUny.  Partner  13,  Power  1^  Re- 

preieniativei      Revocation   2.      Tru$t    ( Resuliing  6.) 

Vendor  and  Vendee  4.     Will.  8.  42.  92.  93.  94.  128. 

132.  157.  197. 

ASSIGNEE. 

r 

See  Annuity  (Memorial 6,)  AMignment.  Bankrupt,  Baron 
;;  ,*  and  feme  34.  30.     Landlord  and  TenafU    L3.     Mort- 
gage 13.   J&.  19k     Partner^.     JVu««  82. 

.  ,  ASSIGNMENT. 

I.  For  value  and  by  law  distibgatsfaed. 
9.'  For  value  :  whether  liable  to  a  provision  for  wife  out  of 
her  fortune. 

!•  Distinction  between  a  particular  assignment  for  valuable 
considetatidti  and  an  assignment  by  operation  of  law ; 
as  in  baiilrtfptcjy,        -        -        .        .        -        -        -  IX.    97 

2.  Whether  a  pardculaf  assl^ee  for  a  specific  consideration 
is  liable  to  make  a  provision  for  the  wife  out  of  her 
fortune,  as  assignees  in  bankruptcy  are,  qucere.  ->  IX.  100 

^CITABLE  Intbri^st. — 1.  Assignment  of  rights  in  account  not 

to  be  divided. 

I*  The  Court  has  perhaps  gone  too  far  in  permitting  as- 
signments of  rights  in  accounts  to  be  taken.    Such  a 
vol. 
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right  cannot  be  paroelltd  <mt;  so  that  «intqr  penon 
may  file  a  bilL  ------ 

See  Ituolveni  Act  1. 

ASSIGNMENT,  Fbaudule?it. 

See  Bankrupt  {Act  of  Bankruptcy  16.)  Orediiar  and 
Debtor  8.  Lien  1.  2.  Practice  {Party  6.)  Releate  1. 
Tenant  2. 

ASSIGNMENT  op  OFFICE. 
See  Remitter's  Offiee  1. 

ASSIGNMENT,  Rbsteaimt  op. 

See   CondiiioH  6.     Landlord  aM  Temmi  26.  27.  30.  41. 
Lease  4* 

ASSISTANCE,  Writ  op. 
iSee  Practice  831. 

ASSOIL. 

See  A&solutiim* 

ASSUMPSIT. 
1.  Delivery  necessary. 

1.  Conveyance  or  delivery  necessary  to  support  genenil 
iftdebiiaius  assumpsU.         •        -        -        -       .- 

ASSURANCE  COMPANY. 
See  Party  25. 

ATTACHMENT. 

See  Bankrupt  (Execution  I.  4.)    Practice  66.  212.  363. 

ATTACHMENT,  Foreigk. 
See  Bankrupt  {Execution  3.) 

ATTAINDER. 

See  Bankrupt  39.  40. 

ATTAINT. 

1.  Person  attaiDted  charged  in  execution. 
1.  A  person  attainted  may  be  charged  in  execution.    - 

ATTESTATION  of  WILL. 

See  Will  {WUness.) 

ATTORNEY,  Power  of. 
See  Power  {of  Attorney.) 

ATTORNEY  and  CLIENT. 

See  Account  {Settled  1.  2.)    Attorney  and  Solicitor.    Con- 
tract 83.  Fraud.  Guardian  and  Ward  5.  Mortgage  33. 

ATTORNEY  and  SOLICITOR. 

A*  ?  Not  compelled  to  produce  client's  papers. 

3.  Solicitor  not  struck  off*  at  his  own  request  without  affi- 

davit of  no  other  reason. 

4.  Solicitor  op   the  general  jurisdiction  ordered  to  deliver 

his  bill  for  the  purpose  of  getting  title-deeds. 


V.  589 


L  590 


VI.  734 
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5.  Soliehon  aoderOy  oomimred  with  Clerks  in  Coart 
O.  Solicitor,  suing  for  his  bill  need  not  state  the  requisites 

bj  the  statute. 
7.  Not  struck  off  at  his  own  request  without  affidavit  of 

no  other  reason. 

1.  Motion  to  compel  an  attorney  to  produce  papers  of  his 

client  refused  with  costs.     Wfight  v.  Mayer.       -        -  VI.  280 

5S.  No  subpoena  duces  tecum  upon  an  attorney  to  produce 
papers  of  his  client.  It  has  been  sometimes  seen  in  a 
criminal  case;  but  is  not  to  be  followed.      ...  yi.  ggg 

3.  The  Court  will  not  strike  a  solicitor  off  the  Roll  at  his 

own  reauest  without  an  affidavit,  that  there  is  no  other 

reason  tor  the  application.     Ex  parte  Owen.        -        -  VI.     11 

4.  Order,  without  a  cause  ip  Court,  upon  the  general  juris- 

diction over  a  solicitor,  that  he  shall  deliver  his  bill ; 
for  the  purpose  of  setting  from  him  the  title-deeds, 
deposited  with  him  for  suffering  recoveries,  &c.    Ex 

parte  The  Earl  of  Uxbridge VI.  4«5 

5u  SoBcitors  modem  officers  of  the  Court,  compared  with 

Clerks  va  Court.         - VI.  687 

6.  A  solicitor*  suing  for  his  bill,  need  not  state  all  the  cir- 

cumstances required  by  the  statute  2  Geo.  it.  c.  ^. 

8. 2i ;  being  matter  of  evidence.  ....       V III.      9 

7.  A  solicitor  not  to  be  struck  off  theRoU  at  his  own  request 

without  an  affidavit,  that  there  is  no  other  reason  for 

the  application.    Ex  parte  Foley^      ....       VIIL    33 

Attornby  awd  Clibkt. — Clbrk.  —  Lien. — 

Pritilbob. 

Attorney  and  Clibnt. — 1.    Relief  against  securities  for  a  pre- 
sent and  tiie  balance. 

^  \  R^liqf  fgaiost  a  gift. 

4.  Change,  of  attorney. 

5.  Costs. 

6.  Bill  settled  and  paid  not  taxed  of 

coarse  without  fraud. 

7.  Attorney  may  be  discharged. 

8.  Attorney,  quitting   before  trial, 

cannot  bring  an  action  for  his 
bill. 

9.  Commission  of  bankruptcy  on  bill 

untaxed. 

10.  Solicitor  refasing  to  appear  at 
the  hearing. 

1 L.  Change  of  attorney :  as  to  re- 
lin^uishingy  takingsecurity,  and 
notice  not  to  pay  without  satis- 
fying his  costs. 

12.     Relief  against  beneficial  contracts 
and  purchases  obtained  by  at- 
torney.   Confirmation, 
c  2 
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Attorney  and  Client.— 13.    AttorneycanDottakeanythingbat 

his  demaud  pending  the  suit. 

14.  Parchase  by  attorney  from  client 

established. 

15.  Principle  of  relief. 

16.  Purchase  from  client  at  oncler- 

valae,  &c. 

17.  No  gift,  &c.,  while  the  connec- 

tion subsists. 

18.  Attorney,    drawing  the  willi  a 

residuary  devisee. 

19.  Attorney  cannot  give    up    and 

oppose  his  client. 

20.  Attorney  cannot  communicate  his 

client's  secrets. 

22'  \  ^^'^"^^^  '^S^^  against  partners. 

I.  Securities  taken  by  an  attorney  from  his  client  during  the 

time  of  their  connection  as  such  for  a  present,  the 
balances  of  accounts  settled  for  money  lent  and  laid 
out,  costs,  and  business  done,  and  the  price  of  a  horse 
sold,  void  as  to  the  present ;  and,  the  plaintiff  submit- 
ting to  pay  what  should  be  actually  due,  the  accounts 
were  opened  as  to  the  whole  :  the  horse  being  sold  soon 
after  he  was  purchased  from  the  attorney  for  a  price 
much  less  than  was  then  stipulated,  inquiry  into  his 
value  directed.     Newman  v.  Payne.    -        -        -        -  II.  199 

S.  Relief  against  a  deed  of  gift  by  a  client  to  his  attorney*       XIII*    SS 
S.  Independent  of  fraud  an  attorney  shall  not  take  a  gift 

from  his  client,  while  the  relation  subsbts.  -        -       XIII.  1S8 

4.  At  law  the  party  cannot  change  his  attorney  without  a 

Judge's  order.  -.---.-       XIII.  196 

5.  Solicitor  allowed  costs  of  taxation ;  the  reduction  of  his 

bill  being  less  than  a  sixth :  charged  with  costs  of  pro- 
ceedin^Ts  before  the  Master,  creating  useless  expense. 
Yeav.Frere.  -        -        -        -        -        -        -        XIV.  154 

6.  An  attorney's  bill  of  costs,  settled  and   paid,  or  after 

judgment  in  an  action,  not  to  be  referred  for  taxation 
of  course ;  as  it  may  upon  a  special  case  of  fraud,  or 
improper  charges,  notwithstanding  payment,  a  release, 

J'udgment,  or  other  security.     Langstqffe  v.  Taylor.     -       XFV.  2G2 
lent  may  discharge  his  solicitor.  -         -         -         -       XIV.  272 

8.  Attorney,  quitting  his  client  before  trial,  cannot  bring  an 

action  for  his  bill.       -.-----       XIV.  273 

9.  Attorney  may  take  out  a  commission  of  bankruptcy  upon 

his  bill  before  taxation.        ------        XV.  489 

10.  Solicitor  ordered  to  pay  all  the  costs,  occasioned  by  his 
refusing  to  appear  for  the  defendant  at  the  hearing, 
pursuant  to  his  undertaking,  and  the  costs  of  the  ap- 
plication.    Cook  V.  Broomheadn  .         -         -        -       XVI.  133 

I I .  Attorney  cannot  be  changed  without  leave  of  the  Court : 

whether  he  can  relinquish  the  suit,  though  not  paid,  and 
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as  to  the  effect  of  taking  security,  quare.  Effect  of 
his  notice  to  defendant  not  to  pay  over  money  under 
decree  or  judgment  without  satisfying  his  costs. 
IS.  Beneficial  contracts  and  conveyances,  obtained  by  an 
attorney  from  his  client  during  their  relation,  as  such, 
and  connected  with  the  subject  of  the  suit,  being  also 
liable  to  the  charge  of  champerty ^  decreed  to  stand  as 
security  only  for  what  was  actually  due ;  and  purchases 
by  the  attorney  declared  a  trust.  A  subsequent  /iced, 
not  a  separate^  independent,  voluntary  transaction,  but 
under  the  same  pressure^  and  called  for  under  the  cove- 
nant for  farther  assurance,  no  confirmation.  Wood  v. 
Downes.  -        -.- 

13.  Attorney  cannot  take  any  thing  from  his  client  for  his 

own  benefit,  pending  the  suit,  but  his  demand :  nor  a 
guardian  from  his  ward  pending  the  guardianship ;  nor 
at  its  close ;  nor  until  the  relation  and  influence  have 
ceased  in  either  case.  ..... 

14.  Purchase  of  a  reversionary  interest  by  an  attorney  from 

his  client,  though  in  the  event  advantageous,  without 
fi^ud,  or  any  representation,  the  proposal  coming  from 
the  client,  and  no  confidence  upon  that  subject ;  both 
ignorant  of  the  value.  The  bill  charging  fraud  and 
misrepresentation,  confidence  and  knowledge  on  one 
side,  with  ignorance  on  the  other,  and  not  bringing 
forward  the  only  incorrect  circumstance,  the  receipt 
taken  as  for  money  paid,  though  the  consideration 
was  by  deduction  from  a  bill  of  costs,  not  then  of 
that  amount,  dismissed  without  costs.  Montesquieu  v. 
Sandys.     --..-.--- 

15.  Principle  of  relief  against  transactions  between  attorney 

and  client,  with  misrepresentation  from  knowledge,  ac? 
quired  in  the  client's  transactions,  or  assumed ;  ponr 
sidered  either  as  misconduct  or  negligence. 

16.  Whether  a  deficiency  in  value  of  one-third,  with  breach 

of  duty  as  an  attorney,  &c.  is  not  sufficient  to  set  aside 
a  purchase  from  his  client,  qutere,       .        .        ^ 

17.  An  attorney  shall  not  take  a  gift  or  reward  from  his  client, 

while  the  connection  subsists.  It  must,  as  in  the  in- 
stance of  guardian  and  ward,  be  previously  dissolved. 

18.  The  circumstance,  that  one  residuary  devisee  was  the 

attorney,  who  drew  the  will,  not  decisive  evidence  of 
firaud.     Paine  v.  HaU.        .         -        .        -        - 

19.  An  attorney  or  solicitor  cannot  give  up  his  client,  and  act 

for  the  opposite  party,  in  any  suits  between  them.  Earl 
of  Cholmondeley  v.  Lord  Clinton.        -        -         .         - 

20.  Attorney  prevented  from  communicating  his  client's  se- 

crets even  by  striking  off"  the  roll.  Not  permitted  to 
give  evidence  of  them.        ..--.- 

21.  SoUcitors  in  partnership  cannot  dissolve  their  partnership, 

as  against  their  client,  without  his  consent,  so  as  to 
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XVI.  281 


XVIIL  120 


-    XVIII.  127 


XVIIL  302 


-    XVIII.  808 


-    XVIII.  312 


XVIII.  313 


-    XVIII.  475 


XIX.  261 


XIX.  268 


S8  ATTORNEY  akd  SOLICITOI^ 

enable  the  retiring  partner,  as  discharged,  to  a 
him.  -        -        -        -         .         .  '      . 

S2.  Pyactice  of  solicitore,  partners,  dividing  their  I 
considering  one  only  aa  agent  to  the  other,  dEsi 
the  client  being  entitled  to  their  united  exertioi 

Clbrk. — 1.  Eiidenoe  b;  a  elerk ;  and  where  be  bet 

I.  As  to  preventing  the  clerk  of  an  attomev  t 
from  giving  evidence  of  facts  come  to  hia  Kncl 
that  service,  qutere.  Distinction,  where  he  W 
becomea  partner.        ■        .        .        - 

IilBH. — ^1.    Subject  to  th«  equitie*  of  the  pariiei. 

3.    At  law  :  labjeot  to  which  plaintiff  majF  d 
S.    On  papers  ganarallj. 
4. 1  Solicitor  disoharged  has  his  lien ;  but  o 
6. 1      atop  the  caase. 
S,    Lost  by  decliniiig  to  aoL 
7.    Subject  to  the  equities  of  the  parties. 
n.     As  to  preveattog  compromiiie. 
9.     On  deed  deposited  for  a  parljcular  purpoi 
mitted  to  remain, 
10.  Whether  on  origiaal  will. 

1.  Solicitor't  lien  for  coats  upon  a  fund  of  i 
priated,  prevailed ;  though  the  appropii 
ject  to  a  debt;  in  respect  of  which  tbi 
Burety,  was  creditor  of  the  client  to  a  gred 
The   order,   establishing  the  solicitor  s  )•- 
upon  the  fund   of  assets,  appropriated  I 
subject  to  securing  a  debt,  from  him,  and  A 
as  hta  surety,  and  aftcrwarda  paid  by  thofl 
tatter,  was   reversed;    as  being  inconsiatfl 
decrees.     Taylor  v.  Popham. 

%  At  law  lien  of  an  attorney  upon  papers 
but  the  plaintiff  may  discontinue  iiis  actioi 
the  costs  incurred.      .... 

S,  Lien  for  costs  upon  papers  in  the  atlorney'a  J 

4.  A  party  changing  his  solicitor,  the  former  a^ 

lien  for  his  costs  upon  papers  in  his  handsl 
otherwise  stop  the  progress  of  She  c 
Merrewether  v.  Mellish, 

5.  Party  may  discharge  his  solicitor ;  who  has  ■ 

costs  upon  papers  in  his  possession  ;  but  c 
by  retaining  them,  prevent  the  progress  i 
until  he  is  paid.     Twort  v.  Dai/rell,    - 

6.  A  sdicitor,  having  dechned  to  act  for  his  i 

lien  for  hia  costs  upon  a  fund  in  Court.  \ 
Byron.      -        -        -        -        _ 

7.  In  equity  the  costs  are  arranged  according  t 

of  the  parties ;  and  the  solicitor's  lien  is  o 
balance  under  that  arrangement.     Taylor 
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8*  Ab  to  the  reason  df  seiM  eaises  at  kw  in  favour  of  the 
attorney's  lien  fbr  cdsis^  going  the  length  of  preventing 
.  compronriae^  mdrr^*     Taj^  v.  Popham. 

9.  Deeds  deposited  with  a  soScitor  for  a  particular  purpose, 
and»  after  that  bad  faiiedi  permitted  to  remain  with 
him,  subject  to  the  getteral  lien.  Ex  parte  Pemberton.  XVIIL  28S 
Vk  Wbedier  an  attorney's  lien  upon  papers  extends  to  the 
original  will  of  his  client,  qkare.  Ordeted  to  produce 
it  before  tbe  Exaniiifer,  and  for  the  hearing  of  the 
cause  without  pre}udicie.     Georges  v.  Qeorges.    -        -    XVIII.  394 

PllTiLKQB. — 1*    Pririlegea  and  restraints,  as  officers. 

2.    From  arrest,  attending  petition  in  babkmptby. 

I.  Attorneys  are  officers  of  the  Court ;  and  have  several  pri- 
vileges as  such ;  and  there  are  summary  proceedings 
both  for  and  against  them,  and  peculiar  restraints  dn 
them  in  Aeit  dealings  with  their  clients,  both  af  law 
and  in  equity :  at  law  a  judgment  obtained  by  an  at- 
torney from  bis  client  would  only  stand  as  a  secilirity  (ot 
what  is  actually  due.  -        -        -        -        -        - 

£  A  solicitor,  arrested  on  his  way  from  his  residence  to 
LineobCs  Inn  Hall,  without  deviation,  for  the  purpose 
of  attending  a  bankrupt  petition,  as  solicitor,  discharged 
OB  personiu  examination  by  the  Lord  Chancellor :  the 
oath  administered  by  the  Register ;  but  to  be  entitled 
in  the  bankrtiptcy.     Costless  Case.      -        -        -        - 


I. 


See  JSankntpt  (Act  of  Bankruptcy  5.)  (Atngnee  13.) 
(Coitsi.)  (^PetUiotttng  Creditor  ^B.)  (Supeneding  \^. 
16.)  Gmnset  I,  i.  Creditor  and  Debtor.  {Party  t.) 
Evidence.  Fraud  27.  9&.  49.  Interpieader  6.  iff. 
Lien  6.  11.  22.  23.  24.  Ne  exeat  Regno  31 .  Party  W. 
PrvlUfhMa  and  Ayeni  12.  29.  Privilege  2.  {Arrest  3. 
8.  10.)     Pnrchmsere. 

AUCTION. 

2.  >Fictitioa8  bidding. 
3.3 

4.  loach^traey  alone  no  objection  to  specific  perforniaiice. 

5.  V 

wStotntoof  Frauds. 

«  J  >  Fictitioas  bidding. 
II.    SutQte  of  Frauds. 

1.  At  an  auction  one  person  only  bid  for  the' vendor  to  £75 
an  acre  upon  a  private  notice  to  the  auctioneer :  then 
after  a  contest  vrith  real  bidders  the  estate  was  bought 
at  £107.  ITs.  an  acre:  and  the  purchaser  some  days 
afterwards  paid  the  duty :  he  was  decreed  to  perform 
the  contract  with  costs.    Bramley  v.  Alt.    ... 


II.  SOI 


XVL  412 


III.  620 


40  AUCTION AUXILIARY  CHARGE, 
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2*  Where  all  the  bidders  at  an  auction  «xeept  the  buyer  are 
bidding  for  the  seller  without  notice,  and  the  buyer'  is 
thereby  induced  to  give  more  than  the  value,  neither 
Courts  of  Law  nor  Equity  will  support  it.  -        -  IIL  684 

3*  No  objection  to  a  sale  by  auction,  tnat  persons  were  em- 
■  ployed  by  the  vendor  to  bid  for  him  without  public 
notice.       .----,-.        »r  IIL  6^7 

4»  Bill  for  specific  performance  of  a  purchase  by  auction 
dismissed  by  Lord  Rosslyn  with  costs,  merely  as  being 
a  hard  bargain,  from  inadequacy  of  value.  Upon  a  rcr 
hearing,  Lord  Eldon  was  of  opinion,  that  was  not  a 
sufficient  ground  for  refusing  a  specific  performance  of 
a  purchase  by  auction  without  something  more,  as  fraud 
or  surprise,  &c.  But  the  decree  was  not  affected  upon 
another  crround  ;  that,  a  material  witness  being  incom- 
petent, the  bill  was  not  supported  by  evidence.  White , 
V.  Daman.  ^.-.        .        .        .        ^        VIL    30 

i.  Sale  of  land  by  auction  is  within  the  Statute  of  Frauds ; 
and  the  name  of  the  vendee  being  put  down  by  the 
auctioneer  is  not  sufficient.    Bucimasler  v.  Hatrop,    -      '  VU*  341 

6.  As  to  sales  by  auction  and  the  aj^ency  of  the  auctioneer, 

with  reference  to  the  Statute  of  Frauds,  qwere.  -  IX.  S49 

7.  Sales  of  land  by  auction  are  within  the  Statute  of  Frauds; 

except  sales  under  decree.    Blagden  v.  Bradbear.       -        XII.  466 
9*  A|UStioneer*s  receipt  for  the  deposit,  not  containing  ex- 

Eressly  or  by  reference  the  terms,  viz.  the  price,  cannot 
ave  tl)e  effect  of  an  agreement,  binding  the  vendor 
within  the  l^tatute  of  Frauds.  Blagden  v.  Bradbear.  XII.  466 
9.  The  circipnstance,  that  a  person  bid  at  an  auction  under 
the  private  direction  of  tne  vendors  for  the  purpose  of 
preventing  a  sale  under  a  sum,  specified  as  the  valqe, 
IS  no  objection  to  a  specific  performance;  espepially 
in  a  case,  where  the  vendors  were  assignees  under  f^ 
commission  of  bankruptcy ;  and  the  purchaser  was  not 
present ;  but  purchased  by  an  agent.    Smith  v.  Clarke.        XII.  477 

10.  Whether  bidding  at  an  auction  on  the  part  of  the  vendor,' 

for  the  purpose  of  enhancing  the  price,  vitiates  the  sale, 
and  prevents  a  specific  performance,  qtuere.  Smith  v. 
Clarke. XIL  477 

11.  Sales  by  auction  within  the  Statute  of  Frauds.        -        -         XV.  5ISi\ 

See  Contract  3.  9.  10.  50.  Q9.  90.  {Specific  Perform- 
ance 43.)  Evidence  {Parol  10.  11.)  Jnterest2.   Lien  2. 

AUTHOR. 

See  (Jopyrighi. 

AUTHORITY. 

See  Power.    Principal  and  Agent. 

AUXILIARY   CHARGE, 

See  Charge  \0. 


AUXILIARY  FUND, — ^BAILMENT.  4;! 
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AUXIUARY  FUND. 

See  Wm  ld2. 

AVERMENT- 

See  Pleading  24.  32. 
AWARD. 

See  Accident  I.    Arbitration.    Contract  27.  {Specijic  Per- 
fomumce  60.  51 .  52.)    Fraud  1 1. 


BAIL. 

1.  Wheu  explanation  of  affidavit  permitted. 

2.  Not  required  twice  for  the  same  cause. 

3.  Affidavit  examined. 

4.  On  oath  of  assignee  of  bankrupt  and  committee  of 

lunatic. 

5.  Under  ne  exeat  regno  not  discharged  by  commitment 

for  want  of  aqswer^ 

).  Plaintiff  at  law  has  a  right  to  hold  the  defendant  to  bail 
upon  hia  own  affidavit ;  but  there  have  been  cases  in 
which  the  Court  of  Law  has  permitted  an  explanation 
of  the  civcumatances  by  $he  affidavit  of  the  defendant, 
particularly  between  foreigners  and  upon  foreign  trans- 
actions ;  and  where  an  abuse  of  the  process  appeared, 
has  directed  common  bail  to  be  filed.  •        -        •       <  IV.  S90 

&  Defendant  cannot  be  held  to  bail  a  second  time  for  the 

same  canise.       «        -        -        -        -        --        •       VIII.  596 

iS.  Affidavit  to  bold  to  baU  open  to  examination.  -        -       XIX*  814 

4  Bail  on  oath  of  assignee  of  a  bankrupt,  who  will  not 

make  an  affidavit;  and  of  committee  of  a  lunatic.        -       XIX.  316 

i6.  Defendant  being  committed  for  want  of  answer,  his  bail 
under  a  writ  of  ne  exeat  regno  not  discharged.  Stapyl- 
fan  V.  PeilL XIX.  615 

See  Bankrupt  (Election  4.)  Injunetian  44.  Ne  exeat 
Regno  1.  6. 18.  19.  30.  38.  39.  Practice  257.  Priii- 
dfal  and  Surety  |.5« 

BAILIFF. 

See  Account  (Meene  Profits  2.)  Principal  and  Agent  30. 
Primlege  {Arrest  3.  6.) 

BAILIFF  OF  THE  CITY  of  LONDON. 

See  Jurisdiction  20. 

BAILMENT. 

1.    Bailee  without  consideration  bound  by  direction  to 
insure. 

).  Bailee,  though  without  consideratioui  accepting  the  office, 
bound  throughout :  for  instance,  by  a  direction  to  in- 
sure.  Xin.  185 

See  Discovery  3. 


«  BANK,  GountrV. BANKER. 
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BANK,  CouNTRir. 

See  Bankrupt  (Ommisnon  38.)    (Lien  2.) 

BANK  NOTES. 
See  Will  2e&. 

BANK  OP  ENGLAND. 

o*  ?  Not  to  look  beyond  the  legal  title  of  execator. 

3.  }  Restraining  transfer  by  making  tlieni  parties  ;  or  with- 

4.  )      out  it,  under  stat.  39  &  40  Geo.  3. 

1.  Bank  stock  specifically  bequeathed  to  A.  in  trust  to  pay 
a  bond  debt  to  himself;  and  as  to  the  rest,  forB.  for 
life ;  remainder  over ;  the  trustee,  being  also  executor, 
transferred  to  persons  not  entitled  under  the  will :  the 
Bank  is  not  chargeable.  Hartga  ▼.  The  Bank  of  Eng^ 
land. III.    55 

Z.  The  Bank  of  England  are  not  to  look  beyond  the  legal 
title,  to  the  trusts  of  the  will ;  and  therefore  eannot 
prevent  the  executor  from  selling  out  or  transferrh^ 
stock  into  his  own  name.  The  Bank  c/  England  v* 
Parsons.    ....---•-  V.  665 

3.  NotwithsUnding  the  Act  of  Parlianient  39  &  40  Geo.  8. 
c.  36,  the  Bank  of  England  may  still  be  made  parties 
to  a  bill  to  restrain  a  transfer  of  stock  filed  since  that 
Act.  A  demurrer  by  the  Bank  was  over-ruled.  Ternple 
V.  Bank  ^  England.  .        v        .        .        .        .  Vi.  770 

4i  An  application  under  the  act  39  &  40  Geo.  3.  c.  3^  to 
restrain  the  Bank  from  making  a  transfer  without  making 
them  paartiesy  must  be  upon  notice  to  the  defendants ; 
or  on  affidavit,  as  in  cases  of  waste.  Hammond  v. 
MaundrsU.        -        - VI.  773 

See  Bankrupt  {Bvidettte  48.)   Recmd  I.    SsfuUruHm ^. 
Stock  1.  U. 

BANKER. 

1.  Commission  to  country  banker. 

2.  Short  bills  the  property  of  the  remitter,  subject  to  the 

balance. 

3.  Falsely  vspmrnein^gr  that  tbey  bad  Md>  oat  in  the  faads, 

a  conspiracy. 

1.  Reasonable  eoBMniasion  2s.  Gd.  per  cent,,  allowed  to  a 

country  banker  on  discounts,  though  for  a  person  re- 
sident in  London,  and  paid  through  a  banker  there ; 
is  not  colourable.    Ex  parte  Jones..  ...     XVII.  332 

2.  Short  bilW  ini  the  faanda  of  a  banker  are  specifically  the 

Eroperty  of  the  remitter;   subject  to  a  lien  for  the 
alance  of  the  account.       ......      XVIL  431 

3.  False  representaticMr  by  bankers,  that  they  havcf  laid  out 

nmey  in  the  funds,  mdictable  as  a  consph-io^y.    -        -    ^tVfU.  203 

See  Bankrupt  {Act  of  Baidaruptey  10.)    {Atsignee  12.) 
Interpkader  2. 


BANKER  AND  CUSTOMER. BANKRUPT.  iS^ 
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BANKER  AND  CUSTOMER. 

See  Bankrupt  {Lim  4.)    Bill  of  Exchange.    Evidence  50. 
Primelpai  mid  Swrety  27.     Short  BiU  I . 

BANKERS'  BOOKS. 

See  Evidence  50. 

BANKERS'  CLERK. 
See  Lien  27. 

BANKRUPT. 

1.  Liability  of  joiot  estate  to  separate  debt. 

2.  Creditor's  right  to  a  sale. 

3.  Subject  to  costs. 

4.  DistribuUon  equitable. 

J  I  Distribitioii  of  estates  respecttveljr. 

7.  ApportioDineDt  for  holder  of  accouiniodation  bill  having 

a  farther  debt. 

8.  Not  discharged  from  purchase. 

9.  AssignmeDt  for  value  under  certificate  by  fraud. 

10.  Distribution  of  estates  respectively. 

11.  Specialty  creditor's  right  against  real  assets. 

12.  Acceptor  for  honor  of  drawer. 

13.  Separate  insurance  of  joint  property. 

14.  General  regaladona. . 

15.  Separate  insurance  of  joint  property. 

16.  Composition  with  one  joint  debtor. 

17.  Discharged  liability  not  revived  indirectly. 
IB.  Lord  iljM/qf's  Order  1774  questioned. 

19.  Not  appearing. 

20.  Right  to  inspection  and  to  rectify  specific  errors  :  not 

to  soreharge,  &c.»  account  settlea. 

21.  Sale  to  creditor,  consulted  as  to  the  mode  of  sale  and 

against  an  Order. 

22.  Gift  to  son. 
23. 
24. 
25.    Cannot  sne  upon  general  charge  of  collusion. 

an    I 

^'  >  Estates  in  Scotland  and  the  colonies. 

28.  Distribution  of  separate  estate. 

19«  Deposit  of  mortgage  and  bond  without  notice. 

30.  Payment  in  course  of  trade. 

31.  Uncertificated,  trading. 

32.  Administration  of  joint  property  under  separate  com- 

mission. 

33.  Purchase  in  names  of  himself  and  wife. 

34.  Second  docket:  the  fourth  day  a  holy  day. 
36.    Discovery  against  purchaser  without  notice. 

36.  Indorsement  after  bankruptcy. 

37.  Though  lunatic. 

38.  Order  to  attend  after  examination. 

2;  \  Attainted. 


i  Porchase  in  names  of  himself  and  wife. 
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BANKRUPT. 

41.  Disputing  cominisnoD  not  to  see  proceedings. 

4S.  Action  after  act  of  bankraptcy,  if  no  commission. 

43.  Whether  he  can  impeach  commission  on  prior  debt,  &c. 

44.  Dying  without  surrender. 

45.  Commission  established  under  strong  suspicion. 

46.  Infant  trading  as  adult 

47.  Uncertificated »  acquiring  property. 

48.  Cannot  take  objection,  open  to  another. 

48.    Waggon  trade,  sold  onoer  commission,  revived  by  a 
oifierent  route. 

50.  Compensation  for  interest  in  nature  of  good-wilL 

51.  Right  to  inspect  books,  a  list  of  proofb  aqd  wearing 

apparel. 

52.  Injoined  from  vexatious  dispute  of  commission. 

53.  Suspending  advertisement. 

54.  Assignment  preferred  |o  Extent  for  acceptances  not 

due :  distinction  as  to  specific  remittances. 

55.  Rights  of  creditors  not  altered  by  the  Order  1794. 

56.  No  bill  after  liberty  to  bring  action  with  directions* 

57.  Docket  to  compel  composition. 

58.  Cestui  que  trust  of  dividends  for  life;  the  capftat  to 

his  next  of  kin. 

50.  Preference  under  Act  to  relieve  commercial  credit. 

60.  Represents  his  estate  until  assignment. 

6U  Bankers  to  the  commission  becoming  bankrupt. 

62.  Exceptions  to  Master's  Report  on  petition. 

63.  Certificate  by  fraud. 

64.  Commission  for  mere  purpose  of  certificate, 

65.  Suspending  advertisement. 

1.  A  sole  trader,  indebted  by  bond,  took  in  a  nominal 
partner,  but  without  fraud :  two  years  afterwards  the 
partnership  failed :  th^t  separate  debt  not  permitted  to 
be  proved  against  the  joint  estate ;  unless  something, 
as  payment  of  interest  by  both,  to  make  the  partner- 
ship liable;  for  which  very  little  would  be  sufficient. 
Ex  parte  Jackson,    i-----.  I,  131 

8.  Commissioners  not  to  decide,  whether  an  estate  of  bank- 
rupt shall  be  sold,  or  not :  there  must  be  an  order  for 
sale :  any  creditor  baa  a  right  to  insist  on  it.        -        -  I.  169 

8.  Costs  personally  against  an  uncertificated  bankrupt  in  a 

case  of  fraud  and  misconduct.     Lock  v.  Bromley^        -  III.     40 

4.  Commission  of  bankruptcy  is  not  now  treated  as  an  exe- 

cution at  law ;  for  the  distribution  is  equitable.     -        -  III.  S39 

5.  Separate  creditors  cannot  take  a  dividend  upon  the  joint 

estate  rateably  with  the  joint  creditors :  each  estate  is 

applicable  to  its  own  debts.      .....  HL  340 

6.  In  bankruptcy  the  usual  directions  are  to  apply  the  funds 

respectively ;  the  joint  to  the  joint  debts,  the  separate 
to  the  separate  debts  ;  the  surplus  of  each  to  the  cre- 
ditors remaining  on  the  other.  ...        .        •  HI.  241 

7.  Accommodation  bills  upon  the  bankruptcy  of  the  drawer 

were  fully  puid  by  the  acceptors  to  the  holder;  who, 
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having  a  farther  demand  under  the  commissioni  proved 
for  the  whole,  including  the  bills :  he  may  take  out  of 
the  dividend  upon  the  bills  the  proportion,  he  would 
have  received  upon  the  residue  of  his  debt  beyond  the 
bills,  if  the  debt  for  the  bilk  had  been  expunged :  the 
rest  of  the  dividend  on  the  bills  belongs  to  the  acceptor. 
Ex  parte  Turner. III.  24S 

8.  Banlmiptcy  of  a  person,  who  has  agreed  to  purchase^ 

does  not  discharge  the  contract.  -        -        -        •    '     UU  255 

9.  A  bankrupt,  who  had  obtained  his  certificate,  being  pos- 

sessed  of  leasehold  premises  as  executor  and  residuary     v 
legatee,  mortgaged  them  to  secure  a  debt  of  his  own  ^ 
and  afterwards  assigned  the  equity  of  redemption  for     • 
valuable  consideration;  the  deed  reciting,  that  the 'aa*^   r 
signment  was  made  for  the  purpose  of  pajring  the  debtr 
of  the  testatrix.     The  assignee  took  an  assignment  of 
the  mortgage*     The  certificate  being  in  an  action  held 
to  have  been  fraudulently  obtained^  the  lease  was  claimed    '' 
by  the  assignees  under  the  bankruptcy :  but  it  was  de- 
termined, they  had  no  right  against  the  assignee  for 
valuable  consideration.     Bedford  v.  Woodham.     -        •      IV.  40^  n. 

10.  In  bankruptciy  the  joint  estate  is  to  be  first  applied  to  the 

joint  debts;  and,  afler  they  are  paid,  the  surplus,  if 
any,  to  the  separate  debts ;  and  vice  versd  as  to  the  se- 
parate estate.      --------         IV.  840 

11.  A  specialty  creditor  has  the  same  right  under  the  bank* 

ruptcy  of  the  heir  of  the  debtor,  as  if  he  had  not  be- 
come bankrupt ;  and  may  therefore  follow  the  real  as- 
sets or  their  specific  produce  in  the  hands  of  the 
assignees.  The  subject  being  -  small,  relief  was  given 
on  petition.    Ex  parte  Morton.  -        -        -        ,.  V.  440 

12.  Acceptor  for  the  honor  of  the  drawer  of  a  bill  originally 

accepted  by  the  bankrupts,  having  taken  up  the  bill, 
ought,  if  the  bankrupts  had  no  effects  in  their  hands,  to 
resort  first  to  the  drawer.  Therefore  though  his  proof 
was  permitted  to  stand,  the  dividend  was  restrained  for 
an  inquiry,  whether  the  bankrupts  had  effects,  and  if 
not,  whether  the  person,  who  so  took  up  the  bill,  had 
effects  of  the  drltwer  at  the  time  or  since.  Ex  parte 
Wackerbath  {a).  - V.  574 

13.  Upon  a  separate  commission  of  bankruptcy  the  benefit 

of  an  insurance,  effected  by  the  bankrupt  upon  his  own 
account  on  a  ship,  of  which  he  was  joint  owner,  is  not 
liable  to  the  joint  creditors.     Ex  parte  Parry.  *•  V.  575 

14.  Regulations  in  bankruptcy.  -        -        -        *        »  VI*       1 

15.  Upon  a  separate  commission  of  bankruptcy  the  benefit  of       ' 

an  insurance,  effected  by  the  bankrupt  upon  his  own 
account  upon  joint  property,  is  not  liable  to  the  joint 
creditors.    Ex  parte  Broume.    -----  VI.  ISO 


(«)  Of  er-raled,  Ex  parte  Lambert,  Vol.  III.  page  179. 
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16.  Proof  under  the  bankruptcy  of  one  joint  debtor  after 
receiving  a  composition  from  the  other  expunged;  the 
release  to  one  being  a  release  to  both.  Ex  parte  Slater.  VI. 

!?•  Held  in  bankruptcy,  that  after  a  voluntary  discharge  by 
agreement  the  creditor  cannot  make  use  of  a  security 
against  third  persons;  where  the  effect  would  be  to 
make  the  party  discharged  again  liable,  though  in  an- 
other form  and  in  the  shape  of  the  demand  of  another 
person.      --------- 

18.  Qu/ere,  whether  the  order  of  Lord  Apsley^  dated  the 

l^th  of  February,  1774,  that  a  docket  struck,  and  no 
commission  issued  thereon,  shall  in  no  case  prevent  a 
commission  by  another  creditor  upon  an  applicatitm  not 
made  in  less  than  four  days,  can  be  strictly  acted  upon : 
the  established  practice  in  the  office  being  at  variance 
with  it;  and  there  being  danger  of  fraud.  Ex  parte 
Leicester.  -...----  VI. 

19.  The  time  enlarged  for  a  bankrupt,  who  had  omitted  to 

finish  his  examination:  but  the  order  would  not  dis- 
charge a  prosecution  for  the  felony.  Ex  parte  Biekette.  VL 
20*  A  banKrupt,  pending  a  commission,  has  a  right  to  an  in- 
spection in  respect  of  the  surplus ;  and  the  Lord  Chan- 
cellor will  take  care,  that  at  the  close  of  it,  he  shall 
have  justice;  but  in  this  case  the  bankrupt  was  not 
permitted  to  surcharge  and  falsify  in  the  Master's  office 
the  accounts  settled  by  the  Commissioners  long  ago ; 
though  palpable  errors,  specifically  pointed  out  by  a 
short  petition,  would  be  rectified.  Twogood  v.  Swanstom.  VI. 

51.  Sale  by  assignees  under  a  bankruptcy  by  auction  to  one 

of  the  creditors,  previously  consulted  as  to  the  mode  of 
the  sale,  and  contrary  to  an  order,  that  a  receiver  should 
be  appointed  to  sell :  another  sale  was  directed :  the 
estate  to  be  put  up  at  the  aggregate  amount  of  the  pur- 
chase-money, and  the  sum  Inid  out  in  substantial  im- 
provements and  repairs ;  which  were  to  be  allowed  in 
case  of  a  sale  at  an  advance:  but,  if  no  further  biddings 
the  purchaser  to  be  held  to  his  purchase.  Ex  parte 
Hughes. .        •  VL 

52.  A  mere  ffift  of  money  by  the  bankrupt  to  his  son  not 

within  the  statute  1  Jac.  1.  c.  15.    Ex  parte  ShorlamI,         VIL 

53.  Purchase  by  a  man  in  the  joint  names  of  himself  and  his 

wife,  if  he  was  a  trader  at  the  time  and  he  aflerwards 
become  bankrupt,  is  void  against  the  creditors,  within 
the  statute  1  Jac.  1.  c.  15.  8.5.  So,  if  the  purchase 
was  made  with  the  wife's  money,  if  previously  received 
and  disposable  by  him  as  his  own ;  not  bound  by  any 
agreement  with  a  trustee:  and  the  receipt  not  connected 
with  the  purchase.     Glaister  v.  Hewer.       -        -        .       VIIL 

54.  Purchase  by  a  trader,  afterwards  a  bankrupt,  in  the  joint 

names  of  liiin  and  his  wife,  is  void,  as  against  the  ere- 
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ditors  within  tbe  statiite  1  James  I.  c.  15.  s.  5.     GlaU' 

ter  ▼.  Hewer.    ---•--•-  IX,     12 

S5.  B31  by  a  bankrupt  against  a  mortgagee  of  estates  in 
England  and  Berbice  for  an  account  and  payment  of 
the  oalance  to  the  assignees,  also  defendants ;  charging  . 
collusion  generally ;  but  not  averring  that  there  will  be 
a  surplus ;  nor  cn$rging  a  direct  application  to  the  as- 
dmeestosue.  Demurrer  allowed,  her^elds*  Solomons.  IX*    77 

iC  Reiu  estates  in  Scotland  sold  under  a  commission  of  bank- 

ruptcy.      -.-.---•-  IX.    81 

S7.  Principle,  that  what  the  bankrupt  may  depart  with,  the 
creditgrs  shall  have  tbe  benefit  of  under  the  bank* 
ruptcy*  Adopted  as  to  estates  in  Scotland  and  tbe  co- 
lonies.       .--..---•         IX.    86 

88.  In  banbruptcv  joint  creditors  cannot  touch  the  separate 

estatCt.  till  tn0  separate  creditors  are  fully  satisfied.       -         iX.  124 

89.  Deposit  pf  a  mortage  and  bond  by  the  mortgagee  witbr* 

out  uQt^ce  to  the  mortgagor.  The  mortgagee  becoming 
bankrupt  hia  assignees  were  decreed  to  assign  accent 
ingly.         -.--.---•  IX.  411 

SO.  Payment  in  tbe  course  of  trade,  if  without  notice  of  the 

act  of  bankruptcy,  good ;  though  under  process.  -  IX.  515 

31.  An  uncertificated  bankrupt  in  general  can  acquire  pro- 
perty goly  fpr  the  creditors.  Therefore,  having  entered 
mto  a. trade,  in  partnership,  the  creditors  of  that  part- 
nership have  no  equity  against  the  asfflgnees  for  an  ac- 
count pxiA  applicadop  to  the  debts  of  the  property  used 
or  acquired  m  that  partnership.    Everett  v.  Aackhouee.  X.    94 

SS.  Under  ft  separate  commission  of  bankruptcy  the  joint 
property  is  adminbtered,  as  if  both  partners  were  bank- 
rupts, viz.  in  satisfaction  of  the  joint  debts,  either  by 
biU  or  petition:  in  order  to  ascertain  the  surplus,  con- 
stituting the  separate  interests.  ...        .        .  X.    98 

33.  Purchase  by  a  trader,  afterwards  a  bankrupt,  in  the  joint 
names  of  him  and  his  wife,  is  void  as  against  tbe  creditors 
within  the  stat.  1  Jac.  1.  c.  15.  s.  5.  Gkmter  v«  Hewer.  XI.  377 

3i  Where  ^e  fourth  day  after  a  docket  struck  b  a  holyday, 
the  pTiietice  of  the  bankrupt  office  is  to  permit  a  docket 
to  be  struck  upon  the  first  application  the  next  day ;  as, 
though  the  office  was  shut,  tnc  party  might  apply  at  the 
clerk  8  residence.     Ex  ^arte  Cooper.  ...        XII.  418 

S5.  Authority  of  the  commissioners  and  the  Lord  Chancellor 
in  baijpruptcy  to  compel  a  discovery  even  against  a  pur- 
chaser fof.  valuable  consideration  without  notice.  -       XIII.  189 

36.  IndorseiQast  after  bi^kruptcy  of  a  security,  delivered  to 

a  creditor  previously,  valid.     Ex  parte  Greening.      -       XIII.  206 

87.  Lunacy  b  no  defence  against  a  commission  of  bankruptcy ; 

as  it  would  not  be  against  an  action.     Anon.        -        -       XIII.  590 

38.  Jurisdiction  in  bankruptcy,  enforcing  the  commissioners* 
order  for  the  attendance  of  the  banki*upt;   who  had 
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passed  his  Examination^  and  obtained  his  certificate  (a). 

JEx  parte  Stevens.      -        -        -        -        -        -        -       XIV.  449 

89.  A  person  attainted  can  be  heard  as  a  suitor  in  a  Court  of 
Justice  only  for  the  direct  purpose  of  reversing  the  at- 
tainder ;  not  in  the  prosecution  of  a  civil  ri^t«  On 
that  ground  the  petition  of  a  bankrupt,  attunted  under 
a  conviction  for  telony  upon  the  statute  6  Qeo.  9.  c.  90, 
was  dismissed.     Ex  parte  BuUock.     -        -        -        -       XIV.  452 

40.  Whether  a  comnussion  of  bankruptcy  can  issue  against 

a  person  attainted,  as  he  may  be  sued  in  a  civil  action, 

qutere? -        .       XIV.  *52 

41.  Bankrupt,  disputing  the  bankruptcy,  not  permitted  to 

see  the  proceedings ;  and  his  solicitor  having  ori^nally 
acted  also  for  the  assignees,  a  practice,  that  ougtit  not 
to  prevail,  the  trial  was  staid  ;  tne  assignees  and  the  pe« 
titioning  creditor  under  the  circumstances  jointly  to  in- 
demnify the  Messenger  in  the  action  against  him,  and  to 
be  at  hberty  to  defend  it,  if  they  thought  proper;  re- 
serving the  question  upon  the  indemnity  as  between 
themselves.  Ex  parte  Vaufthan.  ....  XFV.  518 
4S.  Action  lies  for  a  debt,  notwithstanding  an  act  of  bank- 
ruptcy by  the  plaintiff;  no  commission  having  issued.  -       XIV*  557 

43.  Whether  a  bankrupt  or  any  person  in  the  same  circum- 

stances, can  impeach  the  commission  upon  a  prior  act 
of  bankruptcy  and  a  debt  suflBcient  to  support  a  com- 
mission, of  which  a  third  person  may  avail  himself,  as 
a  defence  to  an  action  by  the  assignees,  quiBre  f  A 
petition  to  revive  an  order  for  trying  the  validity  of  a 
commission  in  an  issue  upon  that  objection,  which  had 
not  been  prosecuted,  and  was  discharged  in  1 803,  dis- 
missed with  costs.     Ex  parte  Donovan.  -        -         XV.      6 

44.  Though  a  bankrupt  dies,  not  having  surrendered,  the 

commission  may  proceed.    ------         XV.  494 

45.  Commission  of  bankruptcy  established  under  strong  cir- 

cumstances of  suspicion :  particularly,  that  the  affidavit 
and  bond  for  the  docket  were  written  by  the  bankrupt ; 
whose  brother  was  the  petitioning  creditor.  Ex  parte 
Steele. -        -        -        -       XVI.  161 

46.  Bankrupt,  praying  to  supersede  his  commission  on  the 

ground  or  infancy,  left  to  his  action ;  having  traded 
two  years  as  an  adult ;  and  the  creditors  resisting.  Ex 
parte  Watson.  ----.-.       XVI.  965 

47.  Inconsistency  of  the  decisions,  that  a  bankrupt,  uncertifi- 

cated, has  no  property ;  yet  may  acquire  it  by  action.   -       XVI.  474 

48.  As  to  the  distinction,  that  an  objection,  which  a  third 

person  may  take,  cannot  be  taken  by  the  bankrupt, 

Su€ere  ?  especially  with  reference  to  criminal  cases.       -       XVI.  476 
e  under  a  commission  of  bankruptcy  of  the  waggon 
trade  from  Bristol  and  Bath  to  London  witli  the  good- 

(a)  See  the  note,  Vol.  XIV.  page  451. 
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wiD.  Another  concern  from  Bristol  and  Bath  to  War^ 
wdnsier  and  Salisbury  being  purchased  in  trust  for  the 
bankrupt,  having  obtained  his  certificate  he  commenced 
trade  again  to  London  by  that  road ;  soUciting  customers 
bj  advertiaenieDt  and  cards ;  stating  generally,  that, 
being  reinateted  by  his  friends  in  the  carrying  business^ 
his  waggons  set  out  at  the  usual  hours,  &c.  An  injnnc- 
tion  was  Teiused.     CruitweU  v.  Lye.    -        •        •        « 

50.  Compensation  under  the  London  Docks  Act  to  the  pro* 

prietors  of  ancient  privileged  quays  passed  under  a 
Commission  of  bankruptcy,         .        .        .        .        . 

51.  Right  of  a  bankrupt,  without  regard  to  his  conduct,  to 

an  inspection  or  his  books,  &c.  under  the  statute 
5  Geo.  2;  c  80.  s«  5.  for  the  purpose  of  his  exanrina* 
tion ;  to  a  Est  of  the  debts  proved ;  and  to  have  wear- 
ing apparel  delivered  to  him.  What  may  be  retained 
as  his  necessary  wearing  apparel,  within  the  terms  of 
the  exception,  must  be  determined  by  him  at  his  last 
examinaticm  at  the  peril  of  indictment.  Ex  parte  Ross, 

St  hijunction  against  a  bankrupt,  vexatiously  disputing  his 
commission.        ...-....- 

51  Advertisement  of  bankruptcy  in  the  Gazette  suspended  ; 
but  only  on  the  ground,  that  there  was  not  a  sufficient 
act  of  bankruptcy  on  the  proceedings :  viz.  a  denial  to 
a  creditor,  with  subsequent  approbation ;  but  the  time 
not  ascertained ;  nor  connected  with  the  previous  direc- 
tion, ten  months  before  the  Commission.  A  farther  affi- 
davit was  requited;  upon  which  the  Commission  was 
supcrsedeck     Ex  parte  Foster.  -        -        -        - 

M.  Preference  of  the  assignment  under  a  Commission  of 
bankruptcy  to  an  Extent  for  general  acceptances,  not 
due  at  the  bankruptcy.  Distinction  u]>on  acceptances 
for  the  money  of  the  Crown,  specifically  remitted. 
Wliether  the  debt,  so  constituted,  can  be  altered  by 
taking  the  acceptance,  or  it  is  to  be  considered  only  as 
a  collateral  security,  qucere  ?       -        -        - 

55.  Gener^  Order  in  bankruptcy,  (8th  March,  1794),  not 

intended  to  alter  the  rights  of  joint  and  separate  cre- 
ditors with  regard  to  each  other.         .        .        - 

56.  AftcT  an  order  m  bankruptcy  for  liberty  to  brinff  an  ac- 

tioQ>  with  special  directions  for  a  production  of  papers 
and  not  to  set  up  the  bankruptcy,  a  bill  of  discovery 
cannot  be  filed.     Cooke  v.  Marsh.       -        -        - 

57.  Practice  of  striking  a  docket  for  the  purpose,  not  of  a 

commission  of  bankruptcy,  but  of  compolling  a  con.- 
position,  disapproved,  and  not  aided. 
5S.  Trust  to  pay  the  dividends  from  time  to  time  into  the 
proper  hands  of  a  man,  or  on  his  proper  order  or  re- 
ceipt, subscribed  with  his  own  hand ;  thai  tiiey  bliould 
not  be  grantable,  transferruble,  or  otherwise  assignable, 
by  way  of  aniicipatiou  of  any  unreccivcd  payment,  or 
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any  part  thereof:  on  his  decease  the  principal  to  be 
paid  to  such  persons  as  in  a  course  of  administration 
would  become  entitled  to  his  personal  estate ;  and  as  if 
it  had  been  his  personal  estate,  and  he  had  died  intes- 
tate. An  interest  for  life  in  the  dividends,  assignable 
under  a  Commission  of  bankruptcy :  with  a  limitation 
over  of  the  principal  to  those  entitled  under  the  statute 
of  Distributions.     Brandon  v.  Robinson.    -         -         -    XVIII. 

59.  Order  for  payment  out  of  a  bankrupt's  estate,  with  inte- 
rest to  the  time  of  payment,  in  preference  to  all  other 
creditors,  with  costs,  under  stat.  51  Geo.  3.  c.  15.  s*  4*8, 
for  an  issue  of  Exchequer  Bills.    Ex  parte  Holden.  -    XVIII. 

CO.  Bankrupt  represents  his  estate,  until  assignees  are  chosen.       XIX. 

CI.  Bankers,  appointed  under  a  Commission  of  bankruptcy, 
becoming  bankrupts,  their  estate  cannot  have  any  divi- 
dend on  a  debt  previously  due  to  them,  until  the  whole, 
received  by  them  as  bankers  to  that  estate,  has  been  ac- 
counted for.    Ex  parte  Bebb.  -         .        -         -       XIX. 

62.  Exceptions  filed  to  the  Master's  report,  under  a  reference 
in  bankruptcy,  upon  petition  for  liberty  to  except.  Ex 
parte  Thistlewood,      -------       XIX. 

<>3.  Proofs  in  bankruptcy  expunged  and  certificate  recalled ; 

being  obtained  by  fraud.     Ex  parte  Cawthome.  -       XIX. 

Gi".  Commission  of  bankruptcy,  for  the  mere  purpose  of  giving 
a  certificate,  a  conspiracy,  liable  to  indictment  or  in- 
formation. --------       XIX. 

65.  Insertion  of  bankruptcy  in  the  Gazette  suspended  only 
where  on  inspection  of  the  proceedings  no  b&nkruptcy 
found ;  or  under  a  Country-commission  to  give  the  op- 
portunity of  producing  the  evidence.  Under  the  cir- 
cumstances an  issue  directed  to  try  the  bankruptcy ; 
which  had  not  appeared  in  the  Gazette  \  all  proceedings 
under  the  Commission  being  stayed.  Ex  parte  Tarleton.       XIX. 

G6.  The  Lord  Chancellor  refused  to  stay  proceedings  under 
a  Commission  of  bankruptcy,  not  opened,  upon  the 
allegation  that  there  was  no  petitioning  creditor's  debt : 
the  Commission  issuing  of  right  under  the  Act  of  Par- 
liament.   Ex  parte  Lanchesier.        -  -        -         -     XVII. 

G7.  Insertion  of  adjudication  of  bankruptcy  in  the  Gazette 
suspended  by  the  Lord  Chancellor  upon  inspection  of 
the  proceedings :  the  act  of  bankruptcy  not  being  proved.     X  VII. 

Abatement. — Act  of  Bankruptcy. —  Allowance. — An- 
nuity.— Assignee. — Assignment. — Assignment  of 
Bond. — Attorney  and  Solicitor. — Bank  of  Eng- 
land.— Banker. — Certificate. — Commission — Com- 
missioners.— Commitment. — Composition. — Condi- 
tional Limitation. — Contempt.  —  Contribution. 
Costs.— Crown. — Dividend. — Election.— Evidence. 
Execution. —  Kxkcutor.— Extent.  —  Interest. — Ju- 
risdiction.— Lien. —  Loss  at  Play. — Messenger. — 
Mortgage. —  Partner.  —  Petition.  —  Petitioning 
Creditor.— Pledge.— Power.— Preference.— Pri- 
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viLBGE. — ^Prockbdings. — Proof. — Reheartng. — Re- 
lation.—  Reputed  Owner. — Set  off. — Shipowner. 
Statute  of  Limitations. — Stock. — Stockholder. 
Supersedeas. — Surety. — Surplus. — Surrender. — 
Trading. — Underwriter. —  Usury. — Wife. 

Abatkmbnt. — 1.  ^  By  plaintifT's  bankrnptcy:  not  in  tho  Exche- 

2.  f     qoer;  in  injunction  bill :  whether  assignees 

3.  i     made  parties  by  revivor  or  supplemental  bill 

4.  ^     in  nature  of  it. 

1.  By  the  bankruptcy  of  the  plaintiff  the  suit  becomes  de- 

fective :  if  not  abated  by  analogy  to  law.  The  assignees 
ordered  to  be  made  parties  in  a  limited  time,  or  the  bill 
to  be  dismissed ;  whether  with  costs,  quccre  ?  Randall 
V.  Mumford. XVIII.  424 

2.  Practice  of  the  Court  of  Exchequer :  holding  the  bank- 

ruptcy of  the  plaintiff  no  abatement;  and  therefore  dis- 
missing the  bill  with  costs  for  want  of  prosecution.       -    XVIII.  43G 

&  Upon  the  bankruptcy  of  the  plaintiff  in  an  injunction  bill 
tne  asdgnees  to  be  made  parties,  or  the  injunction  dis- 
solved.      .        -        .        -        -        -        -        -        -    XVIII.  427 

i  Whether  assignees  under  a  Commission  of  bankruptcy 
against  the  plaintiff  are  made  parties  by  bill  of  revivor 
or  supplemental  bill  in  nature  of  it,  &c.  qucere  ?  -    XVIII.  4S8 

Act  of  Bankruptcy. — 1.    Secret :  effect  of. 

2.  Lying  in   prison  originally  under 

criminal  sentence. 

3.  Not  by  mere  residence  abroad. 

*  >  Attendance  of  witnesses  compelled. 

6.  As  to  the  necessity  for  a  creditor 

to  call. 

7.  By  assignment  by  deed  of  book 

debts. 

8.  Attendance  of  witnesses  compelled. 
0.     After  retiring  from  trade. 

10.  Quitting  the  bouse  from  groundless 

apprehension. 

11.  Denial ;  though  debtor  both  seen 

and  heard. 

12.  After  retiring  from  trade  with  a 

previous  debt. 

13.  Concerted. 

14.  Assignment  of  all  for  all  creditors. 

15.  Keeping  house. 

16.  Assignment  by  deed  for  creditors. 

17.  Attendance  of  witnesses  compelled. 

18.  Not  by  denial  without  direction,  or 

with  intervening  interview. 

19.  Not  by  sbnttiog  a  bank  as  to  part- 

ner resident  elsewhere. 

I.  A  bond,  assigned  after  a  secret  act  of  bankruptcy  by  the 
assignorj  as  security  for  money,  afterwards  paid  to  his 

D  S 
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use,  cannot  be  retained  against  the  assignees  under  the 

commission.    Hammerdey  v.  Purling.         -        -        -  III,  757 

2.  Qtuere,  whether  lying  two  months  in  prison,  charged  in 
actions  for  debts,  and  being  surrendered  in  discharge 
of  bail,  could  constitute  an  act  of  bankruptcy;  the  ori- 
ginal commitment  being  under  a  criminal  sentence ;  dur- 
ing which  the  party  was  so  charged  (a).  Ejc  parte  Bowes.  IV.  168 

8.  A  commission  of  bankruptcy  on  residence  abroad  (&), 
where  the  departure  from  the  realm  was  for  a  &ir  and 
proper  purpose,  and  not  with  a  view  of  defrauding  cre- 
ditors, the  trade  continued  by  a  partner,  and  the  peti- 
tioning creditor's  debt  subsequent,  superseded.  Ex 
parte  Mutrie.    ----.*--  V.  576 

4.  witnesses  to  prove  the  act  of  bankruptcy  not  having 

obeyed  the  summons  of  the  commissioners,  an  order 
was  made  that  they  should  attend  the  commissioners  (c). 
Efc  parte  Lund. VI.  781 

5.  Jurisdicdon  in  bankruptcy  to  compel  witness  to  attend  the 

commissioners  to  prove  the  act  of  bankruptcy ;  reserv- 
ing iust  exceptions :  viz.  by  a  solicitor,  professionally 
employed  (d).     Ex  parte  Hi ff gins.     -         -        -        -  XL      8 

6.  That  a  creditor  should  have  called  is  not  required  for  the 

act  of  bankruptcy  by  absconding,  as  for  that  of  keeping 
house.  As  to  the  reason  of  that  distinction,  if  the 
latter  can  be  established  by  other  evidence,  quaere? 
Wydoum's  Case. -        -       XIV.    80 

7.  Whether  an  assignment  by  deed  of  book  debts  is  an  act 

of  bankruptcy  depends  upon  what  other  effects  the 

trader  had. -        -      XIV.  186 

8.  Jurisdiction  in  bankruptcy  to  enforce  the  commissioners' 

summons  for  the  attendance  of  witnesses  to  prove  the 
requisites  to  support  the  commission,  and  to  commit  for 
contempt  by  disobedience  to  an  order,  though  no  ex- 
press authority,  by  the  general  jurisdiction  (e).    -        -       XIV.  451 

9.  Act  of  bankruptcy,  committed  after  retiring  from  trade, 

sufficient.     Ex  parte  Bamford.  ...        -         XV.  449 

10.  Act  of  bankruptcY  by  quitting  the  dwelling-house  with 

the  intention  of   delaying  a  creditor;   tlrough   under 

the  impression  of  a  groundless  apprehension.       -        -         XV.  449 

11.  Act  of  bankruptcy  by  denial  to  a  servant,  calling  for  a 

debt  by  the  direction  of  the  acknowledged  agent  of  the 
creditor,  and  by  the  appointment  of  the  creditor ;  and 
though  the  debtor  was  seen  by  the  person  applying 
through  the  window  of  a  partition ;  and  heard,  giving 
directions  to  deny  him.        ------         XV.  449 

12.  Act  of  bankruptcy  by  a  man,  who  had  retired  from  trade, 

(a)  See  the  note,  Vol.  IV.  page  173. 

(b)  See  the  note,  Vol.  V.  page  578. 

(c)  See  the  note,  Vol.  VI.  page  784. 

(d)  See  the  note,  Vol.  XI.  page  9. 
(«)  See  the  note,  Vol.  XIV.  page  450. 
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but  during  the  existence  of  a  debt,  contracted  while  in 

trade>  will  sustain  a  commission.  ....        XV.  494 

13.  A  concerted  act  of  bankruptcy  not  available^  except  for 
creditors  not  privy  to  it.  Commission  upon  a  concerted 
act  of  bankruptcy  may  be  supported  by  another  act. 
Ex  parte  Bourne.      •.--.--       XVI.  148 

li  Assignment  of  all  property,  though  for  the  satisfaction  of 

all  the  creditors,  an  act  of  bankruptcy.     -        -      .  -  XVI.  145, 148 

15.  Circumstances,  amounting  to  an  act  of  bankruptcy  by 
keeping  house ;  viz.  not  goin^  to  his  counting-house ; 
nor  into  the  town,  near  which  he  lived ;  sending  for 
his  papers  to  his  house ;  not  going  out,  except  taking 
an  evening  walk  in  the  country.  -        -        -        -       XVL  149 

1&  Assignment  by  partners  by  deed  of  property,  proved  to 
be  all  their  property,  in  trust  for  their  creditors ;  with 
a  proviso  to  be  void,  if  all  the  creditors  for  above  £20 
should  not  execute,  or  a  commission  of  bankruptcy 
should  issue  within  a  certain  time,  is  an  act  of  bank-* 
mptcy :  not,  where,  the  deed  being  joint,  and  not  se- 
veral, one  never  executed.     Dutton  v.  Motrison.  -     XVII.  193 

17.  A  witness,  refusing  to  attend  the  commissioners  to  prove 
die  act  .of  bankruptcy,  ordered  to  attend  them  {a).  Ex 
parte  Jones. -        -     XVII.  379 

1&  Denial  to  a  creditor,  with  subsequent  approbation,  if  not 
connected  with  previous  direction,  or  if  in  the  interval 
the  debtor  had  seen,  and  conversed  with,  the  creditor, 
not  an  act  of  bankruptcy.  ---.--      XVII.  416 

19.  Shutting  up  a  banker's  shop  not  an  act  of  bankruptcy  by 

a  partner,  residing  in  another  place.  .        .        ^       XIX.  553 

Allowance. — 1.    Under  second  commission. 

1.  Upon  a  second  bankruptcy  no  allowance  to  the  bank- 
rupt; the  estate  not  paying  \5s.  in  the  pound.  Ex 
parte  Gregg.    .-.-?-...  VI.  283 

AmiiJiTT^ — 1.    Ordinary  proof  of  valae. 

1.  The  value  of  an  annuity  to  be  proved  in  bankruptcy  is, 
not  the  stipulated  price  for  redemption,  nor  the  original 
price  simply ;  but,  in  the  absence  of  any  peculiar  cir- 
cumstances, tlie  original  price  with  the  variation  oc- 
casioned by  the  lapse  of  time  since  the  grant.  Ex 
parte  Wbitefiead. XIX.  557 

Assign  ES. — 1.  Charged  with  interest. 

2.  Compelled  to  sell. 

3.  Not  to  keep  money. 

4.  Charged  with  interest  made :  if  none,  4  per  cent, 

5.  Has  the  equity  of  the  creditors. 
G.  Purchasing  the  property. 

7.     All  a»ttigoee»  dead,  and  the  heir  of  sorvivor  an 
iufaot:  new  choice. 

(a)  See  the  note.  Vol.  VI.  page  781* 
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B.  Liability  by  taking  a  lease,  instead  of  selling. 

9.  Liability  by  deferring  sale. 

10.  Parcbasing  the  property. 

1 1 .  Parcbasing  dividends. 

12.  Tbe  banker  not  to  be  assignee. 

13.  Purchasing  dividends. 

14.  Purchasing  the  property. 

16.  Property  vested  in. 

IG.  Bankrupt  permitted  to  sue  in  nanoe  of. 

17.  To  reimburse  messenger  on  superseding  for  fraud. 

18.  Purchasing  the  property. 

10  ) 

^Q  >  Bound  to  make  a  title. 

21.  Joint  creditors  voting  under  separate  commission. 

22.  Purchasing  the  property. 

23.  Choice  not  disturbed  on  mere  accident. 

24.  Principle  of  removing. 

25.  Authority  limited. 

26.  Bound  to  make  a  title. 

27.  Subject  to  equities. 

28.  Kemoved  and  assignment,  &c.  vacated  except  as 

to  purchasers. 

29.  Resident  in  Scotland  removed. 

30.  Joint  creditors  voting  under  separate  commission. 

31.  Of  a  partner  not  to  engage  in  new  adventures 

without  consent. 

32.  Charged  with  interest. 

33.  Separate  creditors  cannot  vote  under  joint  com- 

mission. 

34.  Joint  creditors  voting  under  separate  commission. 

35.  Chosen   by  creditors  entitled  to  prove  under  the 

Act  of  Parliament. 
30.     Joint  creditors  voting  under  separate  commission. 
37.     Charged  with  interest. 
38  ) 
39*  I  ^^^^^  creditors  voting  under  separate  commission. 

40.     Separate  creditors  cannot  vote  under  joint  com- 
mission. 

1.  Interest  at  4  per  ceni.  against  assignees  of  bankrupt  for 
not  making  a  dividend,  when  they  ought,  will  be  in- 
creased upon  circumstances.     HiUiards  Case.    -        -  L 

3.  Assignees  of  bankrupt  made  no  dividend;  but  thirteen 
years  after  the  bankruptcy  had  from  the  produce  of 
the  property  accumulated  enough  to  pay  15^.  in  the 
pound :  sale  and  distribution  ordered  on  petition  of  one 
creditor.     Ex  parte  Goring.       -----  I. 

3.  Assignee  of  banicrupt  must  not  keep  money  in  his  hands.  L 

4.  Assignees  kept  the  fund  eight  years  without  dividing; 

one  admitted,  he  had  lent  the  share  received  by  him  at 
b  per  cent,  the  other,  that  he  had  lent  his  share  to  a 
partnership,  in  which  he  was  engaged,  with  his  own 
money  without  any  distinct  charge  of  interest :  decreed 
to  pay  such  intcrebt,  as  shall  appear  to  have  been  made; 
and,  whele  none,  4  per  cent,    tlankey  v.  Garratt.      -  I. 
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5.  Assignees  have  all  the  equity  the  creditors  have ;  and  may 

impeach  transactions^  which  the  bankrupt  could  not.    -  IL  2^ 

6.  Assignees  of  a  bankrupt' removed  on  the  ground^  that 

one  of  them  had  purchased  the  bankrupt's  estates  under 
the  commission  lor  himself.  A  re-sale  was  directed; 
and  the  purchaser  to  account  for  a  profit  gained  by  him 
upon  a  re-sale  of  part :  but  he  was  discharged  from  the 
purchase  only  conditionally ;  in  case  the  re-sale  should 
produce  more.     Ex  parte  Reynolds.  ...  V.  701 

7.  Older  under  statute  5  Geo.  2.  c.  30^  that  new  assignees 

may  be  chosen,  and  that  the  commissioners  may  exe- 
cute a  new  bargain  and  sale  and  assignment,  the 
former  being  vacated;  all  the  assignees  being  dead; 
and  the  heir  at  law  of  the  survivor  an  infant.  E:c 
parte  Bainbridge.      -------  VI.  451 

8.  Assignees  of  bankrupt,  instead  of  selling  the  estate  taking 

a  lease  to  himself,  is  answerable  for  profit  or  loss.    Ex 

Hughes. .        -        -  VI.  617 

9.  Assignee  of  bankrupt  not  justified  in  deferring  a  sale ; 

ana  in  such  a  case,  if  called  upon  to  sell,  will  incur  the 

penalty  of  answering  any  depreciation.        -        -        -  VI.  628 

10.  As  to  a  purchase  by  a  trustee  of  the  trust  property,  the 

rule  is,  that  it  shall  not  prevail  under  any  circumstances, 
unless  the  connection  appears  satisfactorily  to  have  been 
dissolved  (a  transaction  to  be  viewed  with  great  jealousy, 
from  the  opportunity  of  acquiring  knowledge  as  trus- 
tee), or  by  an  universal  consent :  but  as  against  him  it 
shall  stand ;  as,  if  more  cannot  be  obtained.  The  rule 
applies  to  all  agents,  and  most  strictly,  to  assignees  in 
bankruptcy,  firom  their  great  power.  In  this  instance, 
that  of  an  assignee,  another  sale  was  directed ;  the  pre- 
mises to  be  put  up  at  the  price  he  gave ;  and  if  no 
more  bid,  his  purchase  to  stand.  As  he  had  bought 
them  in  at  a  former  sale  at  a  higher  price,  when  there 
was  another  bidder  to  a  greater  amount  than  the  final 
purchase,  ai/^re,  how  the  assignee  is  to  be  charged  as 
to  that  difference.     Ex  parte  Lacey.  .        .        -  VI.  625 

11.  Assignee  of  a  bankrupt,  purchasing  dividends,  is  a  trus- 

tee for  the  creditors,  or  bankrupt,  according  to  the  cir- 
cumstances.      --------  VI.  625 

13.  A  banker,  receiving  the  money  under  a  bankruptcy, 

ought  not  to  be  an  assignee.        -----  VI.  625 

13.  Purchase  by  the  assignee  and  solicitor  under  a  commis- 

sion of  bankruptcy  of  dividends  cannot  be  for  their  own 

benefit.     Ex  parte  James.         -----       VIII.  337 

14.  The  principle  against  purchases  by  trustees  of  the  trust 

property  most  strictly  applicable  to  assignees  in  bank- 
ruptcy and  their  agents.      ------       VIII.  350 

15.  At  law  all  the  property,  subject  only  to  distinction  as  to 

local  situation,  vested  by  the  bankruptcy  in  the  as- 
signees; who  in  most  cases  must  declare  as  such.         -  IX.     83 
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16.  Bankrupt,  statrng,  that  apparent  incumbrances  are  no 

substantial  charge,  and  the  assignees  refusing,  or  not 
permitted  by  the  creditors,  to  interfere,  permitted  to 
use  their  names,  indemnifying  them.  -        .        -        •  IX.    84 

17.  Commission  of  bankruptcy  superseded  for  fraud ;  nothing 

done  under  it;  and  the  petitioning  creditor  not  to  be 
found.  The  assignees,  not  having  attended  the  sum- 
monses, though  not  privy  to  the  fraud,  and  not  having 
received  any  effects,  ordered  to  re-imburse  the  mes- 
senger the  expense  subsequent  to  the  choice  of  as- 
signees, not  that  previously  incurred.  Ex  parte  Hartap*  IX.  109 

18.  The  rule   against  purchases  of  trust  property  by  the 

trustee  applies  with  more  force  to  assignees  in  bank- 
ruptcy.     »--------  X.  S95 

19.  Assignees  of  a  bankrupt,  contracting  to  sell,  bound,  as 

other  persons,  to  make  a  good  title:  but  in  special 
cases,  as,  if  they  contracted  supposing  they  had  a 
good  title,  the  parties  would  be  left  to  law.  -        -  XL  S43 

20.  Assignees  under  a  bankruptcy,  contracting  to  sell  an  es- 

tate, generally,  bound,  as  other  persons,  to  make  a 
title  to  the  inheritance,  free  from  incumbrances :  but, 
if  it  appears,  before  the  contract  executed,  that  they 
cannot  make  sucii  title,  the  parties  would  be  left  to  law.  XL  345 

SI.  Joint  creditors  cannot  vote  or  interfere  in  the  choice  of 
assignees  under  a  separate  commission  of  bankruptcy  (a). 
Ex  parte  Alcock,       --.----  XL  603 

22.  Assignee  in  bankruptcy,  having  purchased  an  estate  of 

the  bankrupts  under  the  commission,  held  a  trustee  of 
the  profit  upon  the  re-sale ;  in  the  first  instance  for  an 
equitable  mortgagee  by  possession  of  the  deeds ;  who, 
having  delivered  them  up  on  receiving  the  produce  of 
the  first  sale,  was  held  under  the  circumstances  not  to 
have  lost  his  Hen  for  the  deficiency.  Ex  parte  Morgan.         XIL       6 

23.  The  choice  of  assignees  in  bankruptcy  not  disturbed  on 

the  ground,  that  creditors  were  prevented  by  accident 
from  voting ;  if  not  kept  back  by  fraud.  Ex  parte 
Surtees. XIL     10 

24.  Principle  of  removing  an  assignee  in  bankruptcy :  proof 

of  insolvency,  compounding  with  his  creditors,  &c. ; 
misconduct ;  or,  that  an  account  cannot  be  conveniently 
or  justly  taken,  while  he  remains.  The  simple  circum- 
stance, that  he  is  to  account,  not  sufficient*  -        -        XIL     10 

25.  The  authority  of  assignees  in  bankruptcy  limited  to  the 

purposes  of  their  trust,  the  distribution  of  the  estate 
under  the  bankrupt  laws ;  and  does  not  therefore  ex- 
tend to  an  agreement,  disposing  of  the  surplus  after 
lOs,  in  the  pound  to  the  creditors.  The  petition  by  a 
party,  claiming  under  such  a  transaction,  was  upon  the 
circumstances  dismbsed,  without  prejudice  to  a  bill. 
Ex  parte  Bar/if.       -        -        .        ^        -        .        •        XIL     15 

(«)  Sci-  thr  notr,  Vol.  XI.  pairc  603. 
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Xm.  271 

XUL  274 


XV.  228 


26.  Assiraeet  in  bankruptcy  bound,  as  other  persons,  to 
make  a  good  title ;  unless  guarded  by  express  stipula- 
tion. Their  bill  for  a  specific  performance  therefore, 
the  report  being  against  the  title,  was  dismissed, 
McDonald  v.  Hansom.         ....-• 

87.  Asngnees  subject  to  all  equities,  attaching  upon  the 
bankruptr  Assignees  in  bankruptcy  take,  subject  to  all 
equities,  under  which  the  bankrupt  stood.         XII.  349*   XIIL  188 

£8.  Assignee  in  bankruptcy  removed;  and  the  assiirnment 
and  bargain  and  sale  vacated ;  except  as  to  purchasers. 
Ex  parte  Leman.      -        -        -        -        -     .    - 

89.  Assignee  in  bankruptcy,  permanently  resident  in  Scotland^ 
removed.    Ex  parte  Grey.        .        -        -        -        - 

S).  Joint  creditors  cannot  vote  in  the  choice  of  assignees 
under  a  separate  commbsion ;  unless  they  pay  the 
separate  creditors  20«.  in  the  pound.  Ex  parte  Hub- 
bard(ay.    -        .        - XUL  424 

SI.  Assignees  under  a  separate  commission  of  bankruptcy 
against  a  partner,  though  generally  they  cannot  engage 
in  new  adventures,  may  with  consent  of  the  creditors 
and  bankrupt.    -------- 

38.  Assignee  in  bankruptcy  removed,  and  charged  with  in- 
terest at  £5  per  cent,  (before  statute  49  Geo.  3.  c.  121. 
8.  4.)  for  money  paid  in  at  his  banker's  to  his  account, 
and  used  as  his  own  property.    Ex  parte  Townshend.        XV.  470 

S3.  Separate  creditors  not  entitled  to  vote  in  the  choice  of 
assignees  under  a  joint  commission.  On  that  ground 
a  new  choice  directed;  though  the  Lord  Chancellor 
would  not  interfere,  if  a  creditor  had  been  excluded  by 
mistake,  not  for  the  purpose  of  preventing  his  voting. 
Ex  parte  Parr.         ------- 

34.  Joint  creditors  cannot  vote  in  the  choice  of  assignees 

under  a  separate  commission  (&),  even  if  there  is  only 
one  separate  creditor:  but  an  arrangement  will  be  made 
for  the  joint  creditors  by  order.  -        -        - 

35.  The  choice  of  assi^ees  is  with  the  creditors,  entitled  to 

prove  under  the  Act  of  Parliament ;  excluding  persons, 
who  could  not  be  admitted  without  an  order ;  as  sepa- 
rate creditors  under  a  joint  commission ;  now  admitted 
under  the  General  Order  (8th  March,  1794.)     -        -    XVIIL    70 

3&  Joint  creditors  not  entitled  to  vote  in  the  choice  of  as- 
signees under  a  separate  commission  (b)\  the  choice 
being  in  the  creditors,  who  went  in  by  their  right  under 
the  Act  of  Parliament,  not  under  an  order.  Ex  parte 
Longman.  -        -        •        -        -        -- 

37.  Assignee  in  bankruptcy  charged  with  interest,  not  as 
partner  in  the  bank,  into  which  the  money  was  paid 


XVm.    65 


-   XVIIL    70 


XVUL    71 


(a)  See  the  note.  Vol.  XI.  page  603. 

(6)  Altered  bjf  stat.  6  Geo.  IV.  c.  l6.  8.  53. 
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-   XVUl-  246 


XVUL  2M 


XIX.  224 


IX.  100 


by  direction  of  the  creditors,  but  tor  keeping  it  there 
too  long.  Ex  parte  Baker.  .... 
S8.  Order  for  joint  creditors  to  vote  in  the  choice  of  assignees 
under  a  separate  commission  of  bankruptcy ;  the  pe> 
tkioning  creditor,  a  joint  creditor,  consenting;  and  the 
only  separate  debt  being  under  £10.    Ex  parte  James.     XYIIL  S83 

39.  Order  for  joint  creditors  to  vote  in  the  choice  of  as- 

a^nees  under  a  separate  commission  of  bankruptcy ,,  the 
petitioning  creditor^  a  joint  creditor,  whose  debt  over- 
bahuiced  the  separate  debts,  consenting.  Ex  parte 
Taylor.     - -- 

40.  Separate  creditors  not  entitied  to  vote  in  the  choice  of 

assignees  under  a  joint  commission  of  bankruptcy.  Ex 
parte  Jepeon.    -...-.-- 

Assignment. — 1.  Its  effect.   Dbtinction  as  to  assignee  for  valae. 

1.  Assignment  in  bankruptcy »  like  any  other  assimiment  by 
operation  of  law,  passes  the  rights  of  the  bankrupt  pre- 
cisely in  the  same  plight  and  condition  a»  he  possessed 
them ;  subject  to  all  equities,  &c.  Distinction  as  to  a 
particular  assignee  for  a  specific  consideration.    - 

AssiGNMBNT  OF  BoND.  —  1.  Not  On  mere  sDspicioA. 

1«  The  jurisdiction  in  bankruptcy  to  assign  the  bond  being 
with  reference  to  the  bankruptcy  confined  to  the  case 
of  malice,  and  conclusive,  the  Lord  Chancellor  in  a 
case  of  strong  suspicion  only  would  not  assign  the  bond : 
but  superseded  the  commission  with  costs,  without  pre- 
judice to  an  action*     Ex  parte  Lane.  ... 

Attorn£Y  ANn  SouciTOR. — I.    Msy  practice,  thoogb  bankrupt. 

J  >  Pnrchase  by  the  solicitor. 

4.  Bill  io  baukmptcy  aud  other- 

wise taxed. 

5.  Charged  with  costs. 
.6.    Not  necessary  to  taking  out 

commission. 

I.  An  attorney  may  practice,  though  a  bankrupt 

S.  Purchase  of  a  bankrupt's  estate  by  the  solicitor  to  the 
commission  set  aside.  The  Lord  Chancellor  would  not 
permit  him  to  bid  upon  the  re-sale,  discharging  himself 
from  the  character  of  soUcitori  without  the  previous 
consent  of  the  persons  interested,  freely  given,  upon 
full  information.    Ex  parte  James.     .        .        -        - 

S.  The  solicitor  to  a  commission  of  bankruptcy  cannot  pur- 
chase under  it  either  for  himself  or  another.  Ex  parte 
Bennett.  ..-..--- 

4.  Order  in  bankruptcy  for  taxation  of  a  solicitor's  bill  for 
business  done  in  bankruptcy,  and  otherwise.  Ex  parte 
Arrowsmith.      ------.- 
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5.  Upon  supcpeding  a  fiaudulent  commission  of  bankruptcy 

the  soucitor  .charged  with  costs  as  well  as  the  other 
parties  ;^  except  as  to  a  criminal  prosecution^  not  under 
a  direction  in  bankruptcy^  and  in  which  he  was  not  a 
defendant.    Ex  parte  Arrowsmkh XIV.  209 

6.  Any  person,  not  a  solicitor,  may  take  out  a  commission 

of  bankruptcy.    Ex  parte  Smith.       •        .        •        •      XIX.  473 

Bank  of  England.  —  1.  Maunerof  proof. 

1.  The  Bank  of  England  not  entitled  to  prove  under  a  com- 
mission of  bankruptcy  by  a  clerk  without  a  power  of 
attorney.  A  Greneral  Order  to  enable  them  proposed  (a). 
Ex  parte  The  Bank  of  England.        ....    XYIII.  S28 

Bahkbb.  —  1.  Taking  up  his  acceptances,  not  due  at  the  bank- 
ruptcy, may  prove  on  bills,  not  then  due. 

1.  Acceptances  by  bankers,  and  bills  remitted  to  them,  in 
the  course  of  a  banking  account  with  the  bankrupt. 
Their  acceptances  not  due  at  the  bankruptcy  are  a 
good  consideration;  and,  taking  them  up,  they  may 
prove  upon  the  bills  in  their  hands,  though  not  due  at 
the  bankruptcy.  The  proof  must  be  upon  the  bills, 
and  not  as  a  cash  balance.    Ex  parte  Bloxham.  -       VIII.  581 

CilTiFJCATB. — 1.  Not  staid  for  the  result  of  an  action. 

2.  Inspection,  to  defeat  it,  refused. 

3.  Joint  allowed  as  separate. 

4.  For  money  void;  though  without  bankrupfs 

privity. 

5.  Affidavit  to  stay. 

6.  Commissioners  not  controlled. 

7.  Whether  mandamus  lies. 

8.  Previous  to  the  examination. 

9.  Whether  mandamus  lies. 

10.  Order  as  to  affidavits  to  stay. 

11.  Commissioners  not  controlled. 

12.  Petition  by  execution-creditor  to  prove    for 

the  purpose  only  of  staying  it  dismissed. 

13.  Staid  by  creditor,  electing  to  proceed  at  law. 

14.  Commissioners  not  controlled. 

15.  Sent  back  for  a  special  purpose  open  generally. 

16.  General  Order. 

17.  Not  staid  on  suspicion  denied. 

18.  Staid  upon  the  examination. 

19.  Whether  to  be  sent  back  upon  the  discovery. 

20.  Incomplete  until  allowed. 

21.  Under  separate  commission  before  the  Chan" 

cellar  for  allowance  an  objectiou  to  a  joint 
commission. 

22.  Not  staid  on  information. 


(a)  See  the  note,  Vol.  XVIII.  page  229. 
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29.  DtstrncttoD  as  to  signiiig  between-  the  eredRors 

and  the  commissioners  and  Ckancelior. 
24.  Legacy  ? esteil»  pending  anfouDdod  petitioii  to 
sUy. 
f  25.  Remedy  against  it  nnder  second  conunassioii^ 

not  paying  15s.  in  the  pound.  «       . 

;  .26.  Signed  by  ou^  trustee  only. 

1.  Bankrupt's  certificate  shall  not  be  staid,  in  order  to  give 
a  person,  insisting  on  a  right  to  stop  in  transitUf  an 
opportunity  of  proTing,  in  case  he  should  fail  in  his 
action.    Ex  parte  Heath.  ••...-  VL  613 

2*  General  inspection  of  a  bankrupt's  books,  for  the  pur- 
pose of  getting  rid  of  the  certificate  by  proving  gambling 
transactions,  refused.     Ex  parte  Mawson.  -        -  VL  614 

8.  Joint  certificate  in  bankruptcy  allowed  as  the  separate 

certificate  of  the  survivor.     Ex  parte  Currie.      -        -  X.     51 

4.  Bankrupt's  certificate  void ;  if  obtained  by  money,  though 

without  his  privity.     Ex  parte  Butt,  -        -        -        .     X.  359 

fi.  Whether  affidavits  to  stay  a  bankrupt's  certificate,  filed 
after  the  petition  presented,  must  be  confined  to  re** 
plying   to  new  matter  introduced   by   the   bankrupt,  .    • 

qmere.  .-        '."."        "        "."        "        "  '^*  ^^ 

i  6.  In  bankruptcy  the  discretion  of  the  commissioners  as  to 

the  bankrupt's  certificate  not  controlled.      Ex  parte 

Kina.        ...•-....         XL  417 

?•  Whetner  a  mandamus  to  commissioners  to  sign  a  bank- 
rupt's certificate  lies,  quaere.       -----  XL  419 

8.  Whether  a  signature  of  the  bankrupt*s  certificate  previous 

to  the  last  examination  is  valid,  quaere  (a).  -        -  XL  ASA 

9.  Whether  a  mandamus  to  commissioners  of  bankruptcy 

to  sign  the  bankrupt's  certificate  will  lie,  quare.  -  XL  425 

10.  General  Order  in  bankruptcy,  that  affidavits  in  support 

of  a  petition  to  stay  the  certificate  shall  be  brought  into 

the  office  together  with  the  petition;  except  such  as 

shall  be  necessary  in  reply  to  affidavits  in  answer  to  it.     .' 

Ex  parte  Bowes.       -------  XL  540 

11.  The  discretion  of  the  commissioners  as  to  the  bankrupt's   . 

certificate  not  controlled.     Ex  parte  Kit^g.         -        -       XIIL  181 

12.  Petition  by  a  creditor,  having  the  bankrupt  in  execution, 

to  prove,  for  the  purpose  of  preventing  the  certificate, 
then  before  the  Lord  Chancellor  for  allowance ;  waving 
the  dividend :  the  bankrupt  having  been  so  before.  The 
petition  as  to  staying  the  certificate  dismissed  with 
costs;  with  liberty  to  prove.     Ex  parte  Warwick.       -       XIV.  138 

13.  Creditor,  electing  to  proceed  at  law,  may  lay  a  ground 

for  staying  the  certificate.  -----       XIV.  495 

14.  Judicial  discretion  of  commissioners  of  bankruptcy  as  to 

the  certificate  not  subject  to  control.     Ex  parte  King^         XV.  126 

15.  Bankrupt's   certificate,    sent  back   for   the   purpose   of 

letting  in  other  creditors:  the  commissioners  not  con- 

(a)  Sec  the  uoie. 
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fined  by  diat  object :  nor  bound  by  the  original  cer- 
tificate: but  the  whole  is  open  to  their  judicial  dis- 
cretion :  the  original  and  supplemental  act  making  but 
one  certificate,  of  the  latter  date.        «        -        -     "  - 

16.  General  Order  as  to  bankrupt's  certificates.  - 

17.  Bankrupt's  certificate,  though  it  would  be  void,  if  ob- 

tained by  money,  even  without  his  privity,  was  not  staid 
on  mere  suspicion,  not  supported  by  affidavit,  and  de- 
nied by  the  banknipt.     Ex  parte  Hall.       ... 

18.  Bankrupt's  certificate,  signed  by  the  commissioners,  staid 

by  the  laord  Chancellor  under  circumstances,  appearing 
upon  the  examination ;  particularly  the  inconsbtency  of 
the  statement,  that  he  had  no  written  documents  except 
a  book  produced,  appearing  to  have  been  compiled 
from  other  written  docaments.     Ex  parte  Bangley. .    - 

19.  Whether  bankrupt's  certificate  can  be  sent  back  to  the 

commissioners,  to  be  reviewed  upon  the  point,  whether 
a  full  discovery  has  been  made,  qnare. 

80.  Bankrupt*s  certificate  not  requiring  a  stamp,  until  com- 
plete by  allowance,  cm  objection  firom  alterations,  after 
It  had  been  stamped,  before  allowance,  over-ruled.  Ex 
parte  Sawyer.    -------- 

21.  Objection  to  a  joint  commission,  that  under  a  separate 
commission  the  certificate  had  been  obtained ;  and  lay 
before  the  Lord  Chancellor  for  allowance.  Ex  parte 
Hamper.  -..----- 

SS.  Petition  to  stay  a  bankrupt's  certificate  upon  allegation 
of  concealment,  sworn  to  only  upon  information  and 
belief,  dismissed  with  costs.     Ex  parte  Joseph. 

2S.  Distinction  as  to  signing  bankrupt's  certificate :  depending 
on  the  caprice  of  the  creditors ;  but,  if  no  wilful  con- 
cealment, the  commissioners  are  bound  to  sign,  and 
the  Lord  Chancellor  to  allow,  without  regard  to  con- 
duct previous  to  the  bankruptcy.  ... 

24.  Legacy,  falling  to  a  bankrupt  before  allowance  of  his  cer- 

tificate by  the  testator's  death  pending  an  unfounded 
petition  to  stay  it,  goes  to  his  assignees;  unless  the 
petition  was  presented  with  that  object.  Ex  parte 
Ansell.       --------- 

25.  LiabiUty  of  bankrupt's  property,  notwithstanding  cer- 

tificate under  a  second  commission,  not  paying  1 5i.  in 
the  pound,  only  by  judgment  in  an  action;  not  to  be 
taken  by  the  assignees  under  the  commission  (a).  Ex 
parte  Hodgiinson.     -        -        -        -        -        -    ^    ^ 

26.  Signature  of  one  trustee  to  a  bankrupt's  certificate  withr 

out  authority  to  act  for  the  other,  not  sufficient  (&).  Edi 
parte  Bigby.     -.-.---- 
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(«)  Altered  by  rtit.  6  Geo.  4.  c.  16.  ».  XtT.    See  Uie  note,  Vol.  XIX.  pa«e  f94. 
(6)  See  the  note.  Vol.  XIX.  page  «93.    Ex  partt  Ulakry,  1  Olyn  Ae  Jam.  197. 
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Commission. — ^1.  CoDcnrrent  commissions  not  peimitted — ge- 
nerally the  second  superseded,  subject  to 
circumstances. 

2.  Distinguished  from  execution. 

3.  Joint  and  separate  blended. 

.*  >  Concurrent  commissions  not  permitted. 

6.  Abuse  bj  delay. 

7.  Concerted  may  stand  on  another  act  of  bank- 

ruptcy :  though  to  defeat  an  execution. 

8.  Arrangement  under  joint  commission  for  sc« 

parate  creditors  and  firms. 

9.  Description  not  altered. 

10.  Opened,  not  re-sealed  for  clerical  error. 

11.  Altered  on  mistake,  if  not  opened. 

12.  To  prevent  execution  supported. 

13.  Applied  for  by  difierent  persons  at  the  same 

time. 

14.  General  Order  as  to  striking  docket,  &c. 

15.  Opened  not  altered. 

16.  Supported  on  fraction  of  a  day. 

17.  Whether  striking  docket  could  be  considered 

issuing  the  commission  within  the  clause 
against  compounding. 

18.  Sealed  in  the  night  to  prevent  Extent. 
10.    To  defeat  execution  supported. 

20.  Second,  before  certificate. 

21.  Joint  void  as  to  one. 

22.  Joint  alone  now ;  under  which  separate  estate 

distributed. 

23.  Separate  on  joint  debt. 

24.  Lord   Erskine^s  Order  to  prevent  abuse  of 

docket. 

25.  Docket  not  without  belief  of  act  of  bank- 

ruptcy. 

26.  Separate  on  joint  debt. 

27.  Second  before  certificate  void  :  but  discretion 
to  supersede  either  on  notice. 

Auxiliary  limited. 

An  execution. 

Dated  previous  to  the  act  of  bankruptcy  not 
re-sealed. 

33.  Not  opened,  re-sealed  on  mistake  of  name. 

34.  General  Order  as  to  sealing. 

35.  With  an  unascertained  name  in  an  urgent  case. 

36.  Second  preferred  under  circumstances. 
87.    Speculating  disapproved. 

38.  To  be  executed  immediately. 

39.  )  General  Order  as  to  the  time  of  application 

40.  3      from  docket  struck. 

1.  Two  commissions  of  bankruptcy  for  the  same  purpose 
cannot  subsist  together :  in  general  the  second  will  be 
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superseded:  but  special  circumstances,  as  consent, 
fraud,  or  laches,  in  the  creditors  under  the  first  will 
support  the  second,  and  supersede  the  first;  and  though 
it  is  wrong  to  encourage  a  bankrupt  to  trade  pending  a 
commission,  and  to  sue  out  a  second,  yet,  if  it  does 
happen,  and  the  assignees  will  pay  the  creditors  tuider 
the  first  20s.  in  the  pound  and  all  the  costs,  the  first 
will  be  instantly  superseded.     Ex  parte  Brovm.  -  11.    C7 

£.  A  commission  of  bankruptcy  differs  from  an  execution  in 
vesting  all  rights  and  possibilities  of  the  bankrupt :  the 
latter  passes  only  what  the  sheriff  seizes.     -        -        ->  IL    G8 

3.  Joint  and  separate  commissions  of  bankruptcy  now  are 

blended  together ;  and  the  practice  of  taking  out  both 

is  exploded  as  an  unnecessary  expense.        ...  IL    C9 

4.  Assignees  under  a  second  commission  of  bankruptcy 

would  be  nonsuited  in  trover  against  assignees  under 

the  first. n.    69 

5.  Where  two  commissions  are  taken  out  against  the  same 

party,  the  Court  will  exercise  a  discretion,  controlling 
the  strict  right ;  and  support  that  which  is  most  con- 
venient ;  if  the  objections  to  it  can  be  removed  by  super- 
seding the  other.     Ex  parte  Layton.  -        -        .  VI.  434» 

C  Abuse  of  a  commission  by  delaying  the  execution  of  it 

with  a  view  to  another  arrangement.  -        -        -  VI.  4«34 

7.  Though  a  commission  of  bankruptcy  cannot  stand  upon  a 
concerted  act  of  bankruptcy  (a),  it  may  be  supported, 
if  any  other  act  of  bankruptcy,  not  hable  to  that  oh-  ^ 
jection,  has  been  committed ;  and  tl>e  privity  of  the 
bankrupt  is  no  objection:  nor,  that  the  object  of  the 
commission  is  to  defeat  an  execution.  Ex  parte  Ed- 
monson. VIL  '803 

S.  Under  a  J9int  commission  of  bankruptcy  the  affairs  of 
the  separate  creditors  may  be  arranged,  and  also  of 
separate  firms  of  two  or  more  of  the  partners.     -        -       VIII.  545 

9.  Alteration  in  the  description  of  a  bankrupt  refused.    Ex 

parte  Thompson.        -------  IX.  207 

10.  A  commission  of  bankruptcy  cannot  be  resealed,  even  to 

correct  a  mere  clerical  error,  after  any  dealing  upon  it ; 

as  if  it  has  been  opened.    Fisher's  Case.    -        -        -  X.  199 

11.  Alteration  in  a  commission  of  bankruptcy  upon  mistiJce 

permitted,  before  it  has  been  opened  and  acted  upon : 

not  afterwards.     Burrow's  Case.         -        -        -        -  X.  286 

13.  No  objection  to  a  commission  of  bankruptcy,  taken  out 
by  a  creditor  bond  fide,  not  at  the  instance  of  the  bank- 
rupt, that  the  direct  object  is  to  prevent  an  execution.  XI.  54'! 

13.  Instructions  to  strike  a  docket  received  from  the  country 
on  Sunday  by  a  solicitor ;  who,  before  the  bankrupt- 
office  opens  on  the  following  morning,  receives  similar 
instructions  from  another  client.    They  must  draw  lots ; 

(a)  Se«  the  note,  Vol.  VII.  page  503. 
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according  to  the  course  upon  two  applications  at  the       «...    ^^^ 
same  instant.     Hayes's  Case,      -----       XIII.  197 

14.  General  Order  in  bankruptcy  as  to  striking  a  docket  and       -^...   ^^y- 

sealing  a  commission.  ------       XIII.  207 

15.  A  commission  of  bankruptcy,  that  has  been  acted  upon, 

cannot  be  altered.  Therefore,  the  commission  being 
opened,  and  the  commissioners  having  qualified,  but 
the  proof  of  the  act  of  bankruptcy  failing,  in  order  to 
prove  an  act  of  bankruptcy  subsequent  to  the  date  of 
the  commission  the  commission  was  superseded ;  and  a 
new  commission  issued.     Ex  parte  Thwaites.      -         -       XIII.  32j 

16.  Fraction  of  a  day,  in  support  of  a  commission  of  bank- 

ruptcy, by  admitting  evidence,  that  the  act  of  bank- 
ruptcy, though  on  the  same  day,  was  previous  to  the 
issuing,  ue.  the  awarding  and  sealing  the  commission. 
WydounCs  Case. -        -       XIV.     80 

17.  Whether  the  striking  the  docket  could  be  considered  as 

the  issuing  of  the  commission,  especially  with  refer- 
ence to  the  24th  section  of  the  statute  5  Geo.  2.  c.  30, 
a  penal  clause,  qtuere  (a).  .        -        -        -        -       XIV .    80 

18.  Commission  of  bankruptcy  sealed  in  the  night  to  prevent 

an  Extent. XIV.    87 

19.  No  objection  that  a  commission  of  bankruptcy  was  taken 

out  for  the  express  purpose  of  defeating  an  execution.  ^^ 

Ex  parte  Arrowsmith.       ------       XIV.  209 

SO.  A  second  commission  against  an  uncertificated  bankrupt 
cannot  be  maintained,  whether  separate  or  joint.  Ex 
parte  Martin.    --------         XV.  114 

21.  A  joint  commission  of  bankruptcy,  void  as  to  one  part- 
ner, cannot  be  maintained  against  the  other  (at).  -         XV.   !!•> 

9SL  The  former  course  in  bankruptcy  was,  that  a  joint  and 
separate  commission  stood  together.  Now  the  joint 
commission  alone  stands :  the  assignees  can  at  law  re- 
cover both  the  joint  and  separate  estate ;  and  the  same 
distribution  is  made,  as  if  both  commissions  stood.      -         XVv  115 

23.  Joint  creditor  may  take  out  a  separate   commission  of 

bankruptcy :  and  receive  dividends.     -         -        -         -         XV.  499 

24.  The  object  of  Lord  Erskine's  General  Order  in  Bank- 

ruptcy, 29th  December,  1806,  (see  vol.  xiii.  207)  to 
prevent  dealing  with  a  docket  for  the  purpose,  not  of  a 
commission,  but  of  another  arrangement :  a  practice  to 
be  discountenanced.     Ex  parte  Bourne.     -        -         -       XVI.   145 

25.  A  docket  not  to  be  struck  without  a  solid  ground  of  be- 

lief, that  an  act  of  bankruptcy  has  been  committed      -        XVI.  145 

26.  Separate  commission  of  bankruptcy  by  a  joint  creditor.        XVI.   195 

27.  A  commission  of  bankruptcy  against  an   uncertificated 

bankrupt  is,  strictly,  void.  Formerly  the  course  was  to 
let  joint  and  separate  commissions  stand  together:  now 


(a)  Altered  by  6  Geo.  4.  c.  16.  s.  16. 
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either  is  superseded,  as  may  best  answer  the  ends  of 
justice,  by  arrangement :  notice  being  given  to  the  cre- 
ditors under  the  first  commission:  the  bankrupt  in  this 
instance  having  traded  again  in  a  distant  place  under 
another  name,  that  notice  was  directed.  Ex  parte  Crew.  XVI.  SS6 
28.  Commission  of  bankruptcy  against  a  dbtant  country  bank 
executed  in  London.  On  account  of  the  holders  of 
small  notes  in  the  countir  another  commission  was  or- 
dered, to  be  executed  there,  for  the  purpose  only  of 
receiving  proof  of  debts  there :  the  proofs  so  taken  to 
be  received  under  the  London  commission.  Ex  parte 
Upkam. -     XVII.  212 

89.  Auxiliary  commission  of  bankruptcy,  to  receive  proof  of 

debts  in  the  country,  limited  to  notes  under  £20;  and 

Uberty  to  examine  the  bankrupts  under  it  refused.        -     XVII.  213 

90.  Commission  of  bankruptcy  in  nature  of  an  execution.     -     XVII.  251 
SI.  Commission  of  bankruptcy  an  action  and  execution  in  the 

first  instance.     -        - XVII.  408 

82.  Petition  to  have  a  commission  of  bankruptcy,  of  a  date 
previous  to  the  act  of  bankruptcy,  resealed,  refused. 
Ex  parte  Cheeseman.        ......    XVIII.  480 

55.  Commission  of  bankruptcy  resealed  to  correct  a  mistake 

in  a  name,  if  not  opened.  ----.-  XVIII.  4S0 
St.  Construction  of  the  General  Order  in  Bankruptcy  (29th 
December,  1806)  that  the  commission  must  be  sealed 
at  the  first  public  seal  after  application  within  four  dajrs 
after  the  docket,  though  within  less  than  seven  days. 
Ex  parte  Hyne.  -  ....  -  XIX.  61 
85.  Order  for  a  commission  of  bankruptcy  against  J.  Steven- 
son^  otherwise  Stephenson^  in  an  urgent  case.  Steven^ 
son*s  Case. XIX.  277 

56.  On  application  to  supersede  a  commission  of  bankruptcy 

and  issue  another,  the  act  of  bankruptcy  being  subse- 
quent to  the  date  of  the  commission,  the  solicitor  was 
required  to  state  by  affidavit,  why  he  took  out  a  commis- 
sion, which  he  could  not  support.  Pending  that,  the 
time  having  expired,  another  creditor  obtained  9l  Super- 
sedeas and  a  commission  under  the  apprehension  of 
immediate  Extents.  The  bankruptcy  was  afterwards 
declared  under  the  first  commission  upon  acts  of  bank- 
ruptcy found  previous  to  its  date ;  but  the  latter  com- 
mission was  preferred.  Ex  parte  Mavor.  -  -  XIX.  539 
'  37.  Speculating  commissions  of  bankruptcy  without  the  means 

of  supporting  them  disapproved.         »        .        -        -       XIX.  540 

38.  Commission   of  bankruptcy,  especially  against  country 

bankers,  to  be  executed  immediately,  without  waiting 

the  time  allowed  by  the  General  Order  of  1793.  -       XIX.  54« 

39.  Application  for  a  commission  of  bankruptcy  on  the  evening 

ot  the  fourth  day  from  striking  the  docket,  immediately 
before  eight  o'clock,  the  hour  of  shutting  the  office, 

YOL.  XX.  £ 
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sufficient  within  the  General  Order,  S9th  Deoember, 

1806.    NichoUs's  Case. XIX.  616 

40.  General  Order,  S9di  December,  1806.  ...  XIX.  616,  u. 

CoiCMissiONBR. — 1.  Direct  the  mode  of  tale. 

2.  Barristers  in  a  coaotrj  commbsion. 

3.  Not  cootroUed  in  examination. 

4.  Cannot  parchase. 

6.    Not  to  decline  acting;  and  recommend  a 
petition. 

6.  RemoTed  not  to  pay  costs. 

7.  When  subject  to  costs. 

8.  Made  parties  witbont  ground,  have  costs. 
0.    Action    for    costs    of    nonsnit    not   re- 
strained. 

10.  Warrant  without  a  second  summons. 

11.  Duties,  as  to  certiGcate :  and  judicial  cha- 

racter. 

12.  Protect  witnesses,  as  a  Court  of  Justice. 

1.  Upon  bankruptcy  the  mode  of  selling  an  estate  is  kft  to 
the  commissioners :  not  directed  by  the  Court ;  as  in  a 
sale  by  a  Master.    Ex  parte  Comings.       -        -        -  I.  US 

9.  General  Order,  that  in  a  country  commission  two  barris- 
ters, resident  near  the  place,  be  inserted  in  the  list  of 
commissioners;  and  no  quorum  commissioner,  unless  a 
barrister.  --.-.---  V.  578 

3.  The  Lord  Chancellor  refused  to  interfere  with  the  dis- 

cretion of  commissioners  of  bankruptcy  by  an  order 
upon  them  to  enforce  answers  from  a  person,  examined 
as  to  the  bankrupt's  property  received  by  him.  Ex 
parte  Farr.       --------  IX.  51S 

4.  A  commissioner  of  bankruptcy  cannot  purchase  under 

the  commission  either  for  himself  or  another.    Ex 

parte  Bennett.   --------  X.  881 

5.  Commissioners  of  bankruptcy  ought  not  to  decline  to 

act,  and  have  a  petition  presented,  merely  to  get  the 

opinion  of  the  Lord  Chancellor.    Anon.      -        -        .       XIII.  590 

6.  Commissioners  of  bankruptcy  removed  for  misconduct; 

but  are  not  to  pay  costs.      Ex  parte  Scarth.      -        -       XIV.  204 

7.  Commissioners  of  bankruptcy  may  be  ordered  to  pay 

costs  in  respect  of  conduct  out  of  the  course  of  their 

duty  as  commissioners.     Ex  parte  Scarth.  -        •         XV.  293 

8.  Costs  to  commissioners  in  bankruptcy,  made  parties  to  a 

petition  without  sufficient  ground :  viz.  for  refusing  to 
admit  the  affidavit  of  an  absent  creditor,  proceeding  at 
law;  not  permitting  the  examination  of  the  petitioning 
creditor  by  a  person,  who  had  not  proved  a  debt; 
and  admitting  the  full  proof  of  a  creditor,  claiming  a 
lien  on  papers  in  his  hands,  as  agent  in  town  for  the 
bankrupt,  an  attorney.    Ex  parte  Steele.  •        -       XVI.  161 
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9.  Petition  to  restrain  an  action  by  commissioners  of  bank* 

niptcy  against  the  assignees  for  costs  of  defending  an 
action  against  the  commissioners  and  messenger  for 
false  imprisonment,  in  which  the  plaintiff  was  non- 
suited, or  for  a  contribution  among  the  creditors,  dis« 
missed.  No  distinction,  exonerating  creditors,  who 
were  absent:  proving  by  affidavit  they  adopt  all  the 
proceediim.     Ex  parte  Linthwaiie.  ...       XVI.  235 

10.  Warrant  ot  commissioners  of  bankruptcy  to  arrest  a  wit- 

ness may  issne  at  once  on  disobedience  to  their  sum* 

mons ;  and  does  not  require  a  second  summons.  -  XVL  335,  n. 

11.  Duties  of  commissioners  of  bankruptcy,  particularly  with 

reference  to  the  certificate ;  having  also  in  a  sense  an 
independent  judicial  character.  ....     XVII.  118 

12.  Commissioners  of   bankruptcy  considered  a  Court  of 

Justice  for  the  purpose  oif  protecting  witnesses  before 

them. XIX.  165 

CoMnrra BNT. — 1.    On  examination  not  reasonably  satisfactory, 

though  positive. 

o*  ?  Remedy  Habeas  corpui. 

4.  Not  discharged,  becaase  farther  examina- 

tion useless.    As  to  compelling  discovery 
of  a  felony. 

5.  Of  bankrupt  in  his  absence  and  ante-dated. 

6.  Illegal.    Frevioas  examination  incorrectly 

stated. 

7.  Discharge    whether   on    petition    without 

Habeas  corpus. 

8.  Bankrupt  committed  brought  up;    though 

no  effects. 
0.    Illegal:    the   power    of   examining    being 
transferred  to  the  assignees. 
10.    By  the  Court  after  discharge  on  form. 

1.  A  bankrupt  may  be  committed  by  the  commissioners, 

though  swearing  positively,  if  his  answers  are  not  rea- 
sonably satisfactory.  Being  brought  up  by  Habeas 
carpus  he  was  remanded ;  the  whole  examination  not 
beins  satiabctory  \  though  particular  answers,  sepa- 
ratehr  taken,  miirht  have  been  so  considered.  Taylor's 
Case.         .........       VIII.  32S 

2.  Remedy  of  a  bankrupt  against  commitment  by  the  com- 

missioners by  writ  of  Habeas  corpus;  not  by  petition. 
The  regularity  of  the  commitment  was  questionable. 
Ex  parte  Tomkinson.        .--..-  X.  106 

3.  The  inode  of  reviewing  the  judgment  of  commissioners 

of  bankruptcy,  committing  the  bankrupt  for  not  an- 
swering satismctorily,  is  by  Habeas  corpus.  -        -  XL  425 

4.  Bankrupt  committed  by  the  commissioners  for  not  giving 

a  satisfactory  account.  If  the  commitment  is  legal,  no 
discretioii  upon  Habeas  carpus  to  discharge  him  upon 

£  2 
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circumstances ;  that  farther  examination  can  be  of  no 
use  to  the  creditors.  As  to  the  validity  of  the  commit- 
menty  to  the  extent  of  compelling  the  discovery  of  a 
felony,  qtuere  ?    Ea:  parte  Notolan.  -        -        -  X 

5.  No  objection  to  a  commitment  of  a  bankrupt  by  the 

commissioners,  that  the  order  of  commitment  was  made 
in  the  absence  of  the  bankrupt;  and  that  it  bore  date 
the  day  the  examination  took  place,  though  made  some 
days  afterwards.     Salt's  Case.    -.--->      XII. 

6.  Commitment  by  commissioners  of  bankruptcy  for  an  un- 

satisfactory answer  of  the  bankrupt  illegal:  the  recital 
of  the  previous  examination  not  correctly  stating  the 
admissions,  upon  which  the  question  was  founded.  Re- 
examination directed:  the  bankrupt  being  in  custody 
also  under  a  surrender  by  his  bail.      Ex  parte  Hunns.    XYIIJ 

7.  Whether  a  person  committed  by  commissioners  of  bank- 

ruptcy can  be  discharged  on  petition  without  a  Habeas 
corpus y  quaere?  .-----.    XVII 1 

8.  Order  on  application  of  a  bankrupt  committed  to  bring 

hira  again  before  the  commissioners ;  if  no  effects,  the 
fees  to  be  paid  out  of  future  effects,  if  any.  If  re- 
committed, he  would  find  it  difficult  to  obtain  another 
order.     Ex  parte  Co/ien,  -----    XVIIl 

9.  Commitment  of  bankrupt  on  a  question,  whether  he  had 

communicated  to  his  assignee  according  to  the  direc- 
tion of  the  commissioners,  where  and  how  persons, 
named  by  him  as  debtors,  were  to  be  found,  and  if  not, 
why  not,  answered,  he  had  not,  and  could  state  no  rea- 
son why,  illegal ;  and  the  bankrupt  discharged  on  Ha- 
beas  corpus:  the  commissioners  having  no  power  to 
delegate  their  power  to  examine ;  and  the  bankrupt,  no 
consent  appearing  on  the  warrant,  not  being  bound  to 
submit,  or  to  state,  why  he  did  not ;  but,  had  they  per- 
sonally required  the  information  from  him,  which  he 
must  be  supposed  capable  of  giving,  his  answer,  that 
he  would  not,  or  could  not,  however  direct,  not  being 
satisfactory,  would  justify  commitment.  Cassidys  Case.  XIX 
10.  If  a  person,  committed  by  commissioners  of  bankruptcy, 
is  entitled  to  be  discharged  only  from  a  defect  in  form, 
the  Court  on  Habeas  corpus  required  to  commit.  -       XlX, 

Composition. — 1.  Not  to  be  received  on  a  sabseqaent  bank- 
ruptcy, with  proof  of  the  residue;  when 
no  appropriation. 

2.  Proof   under  covenant  to   pay  de6cieocy 

after  two  years  on  bankruptcy  within  that 
time,  with  rebate. 

3.  Proof  under  proviso  on  breach  for  proof  of 

the  residue  of  the  origiaai  debt. 

1.  A  creditor,  who  has  not  received  dividends  under  a  com- 
position, if  a  bankruptcy  takes  place,  and  there  is  no 
lund  separated  to  his  use,  cannot  have  those  dividends 
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out  of  the  bankrupt'is  estate,  and  prove  the  residue  of 
his  debt ;  but  must  come  in  as  the  other  creditors  at  the 
date  of  the  bankruptcy*    Ex  parte  D'Oliviera.  -        VIII.    84 

£.  Assignment,  in  trust  to  pay  the  creditors,  who  should 
execute  the  deed;  with  a  covenant  by  the  debtor,  that 
if  the  creditors  should  not  out  of  that  fund  be  paid  in 
full  within  two  years,  to  pay  the  deficiency  within  a 
month  afterwards.  In  the  event  of  a  bankruptcy  be- 
fore the  end  of  two  years,  the  creditors  under  the  deed 
are  entitled  to  prove  the  deficiency  after  application  of 
the  trust  fund ;  subject  to  a  rebate.  Ex  parte  Richardson.       XIV.  184 

3.  Proviso  in  a  deed  of  composition,  that  in  case  of  default 
of  payment,  or  if  a  commission  of  bankruptcy  should 
issue,  the  covenants  to  accept  the  composition  should 
be  void,  and  the  creditors  be  paid,  or  prove,  their  whole 
debts,  deducting  only  what  had  been  received.  Upon 
bankruptcy  after  breach  and  a  subsequent  part-pay- 
ment the  creditors  were  held  entitled  to  prove  the  whole 
residue  of  their  debts,  according  to  the  proviso,  re- 
taining what  they  had  received.     Ex  parte  Vere.         «      XIX.     93 

Conditional  Limitation.  —  1.  To  cease  on  alienation  ceases 

by  bankraptcy. 

2.  On  bankraptcy. 

3.  Of  wife's    property  an  til,  or 

lease  determinable  on,  bank- 
raptcy. 

1.  Annuity  by  will  charged  upon  real  estate  for  A,  for  Ufe, 
payable  to  him  only,  upon  his  own  receipt  and  no  other, 
and  to  cease  immediately  on  alienation,  ceases  by  the 
bankruptcy  and  bargain  and  sale  of  the  estate  of  A. 
Dommett  v.  Bedford. III.  149 

2.  Property  maybe  limited  to  a  man,  to  go  over  on  a  certain 
event,  as  bankruptcy :  but,  while  his  property,  it  must 
be  subject  to  the  incidents  of  property,  and  therefore 
to  debts.     Brandon  v.  Robinson.         -         -        -         -    XVIII.  429 

S.  Limitation  of  a  wife's  property  until  the  bankruptcy  of 
her  husband,  or  a  lease  determinable  on  the  bank-i 
ruptcy  of  the  lessee,  good.         .        •        .        .        .       XIX.     92 

OHTBMPT. —  I.  Patting  messenger  oat  of  possession,  &c. 

1.  The  messenger  under  a  commission  of  bankruptcy  was 
put  out  of  possession  of  property  on  board  a  ship  by 
threatening  to  throw  him  overboard :  the  parties  also 
using  contemptuous  language.  Ordered  to  give  security 
for  answering  the  bankrupt's  interest.  Ex  parte  Dixon.       VIII.  104 

ONTRiBUTiON. — 1.  Between  joint  ^nd  separate  estates. 

1.  Contribution  decreed  between  the  joint  and  separate  es- 
tates; the  former  having  paid  beyond  the  proportion 
of  a  debt  to  the  Crown  under  an  Extent,  and  the  bank- 
rupts being  bound  jointly  and  severally.  Rogers  v. 
Mackenzie. IV.  752 
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Costs. — 1.  Relalingy  though  pre?ioQt|  to  bankruptcy,  taxed* 

1.  Order  in  bankruptcy  to  tax  the  solicitor's  bill  for  striking 
the  docket  and  a  journey  to  get  an  affidavit  of  debt ; 
being  business  relating  to  the  bankruptcy,  though  pre- 
vious to  it.     Ex  parte  Smith.     .....  V. 

Crown. — 1.  Notbonod. 

2,  Jorisdiction  between  Crown  and  sabjeot. 

1.  The  bankrupt  statutes  do  not  bind  the  Crown.       -        -       XIX. 
S.  The  Lord  Chancellor  in  bankruptcy  holds  an  even  hand 

between  the  Crown  and  the  creditors.  ...       XIX. 

Dividend. — 1.  After  foar  months. 

2.  Discretion  to  stay. 

1.  First  dividend  in  bankruptcy  to  be  after  the  expiration  of 

four  months.      ..---.--       XIV. 

%  Discretion  of  the  Lord  Chancellor  to  stay  a  dividend  in 
bankruptcy  for  the  general  benefit  of  the  creditors.  Not 
exerted  to  increase  the  dividend  by  throwing  joint  cre- 
ditors of  the  bankrupts  and  a  deceased  partner  upon 
his  assets  in  favour  of  creditors  of  the  survivors  onlv : 
the  equity  of  joint  creditors  against  the  surplus  of  the 
separate  estate,  though  the  debt  survives  at  law,  being 
open  to  equitable  circumstances ;  upon  the  state  of  the 
accounts;  or  subsequent  dealing  with  the  survivors; 
which  may  discharge  the  assets ;  and  the  equitable  ar- 
rangement, confining  creditors  to  one  of  two  funds, 
being  admitted  only  m  favour  of  creditors  of  the  same 
debtor,  except  upon  special  equity ;  as  in  the  case  of 
drawer  and  acceptor,  or  principal  and  surety.  Ex 
parte  KandM.  ......        ^     XVU* 

Election. — 1.  After  execution. 

2.  Whether  to  be  immediate. 

3.  No  bar  as  to  certificate. 

4.  After  dividend,  and  against  bail. 

6.    Formeriy  not  compelled  before  dividend. 

6.  Not  after  signing  certificate. 

7.  Not  by  discharge  after  surrender  in  discharge  of 

bail,  and  never  charged  in  execution. 

8.  Under  joint  and  separate  secarity. 

9.  By  joint  and  separate  creditor. 

10.  Formerly  not  compelled  before  dividend. 

11.  By  taking  bsnkrapt  in  execution  after  com- 

mission. 

12.  Bankrupt  in  execution  when  commission  issues. 

13.  On  execution  before  bankruptcy  not  compelle4 

until  dividend. 

^  .*  >  Compelled  oq  oppression  before  dividend. 

16.  Not  on  debts  of  different  nature. 

17.  Under  joint  and  several  bond. 
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18*    Not  bj  jndgiiieiit  wiUioat  execution  ;  bankrapt 
sarrenderiDg  in  discharge  of  bail, 

19.  By  mortgagee  proving* 

20.  By  claiming  under  the  commission. 

L  Six  months  after  bankruptcy  a  creditor,  who  had  bank- 
rupt in  execution  on  judgment,  petitioned  for  an  ac- 
count and  to  be  admitted  under  the  commission ;  account 
ordered ;  dividend  to  be  reserved  to  the  extent  of  the 
verdict.  A  few  days  after  he  was  ordered  to  elect  in  a 
fortnight.     Ex  parte  Hopkinson*        -        -        -        -  I.  159 

S.  Qfutre,  whether  a  creditor  may  wait  a  reasonable  time 

for  a  dividend,  or  must  elect  immediately  (a).       -        -  I*  159 

S.  Creditor  having  taken  his  remedy  at  law  cannot  take  a 

dividend  too;  but  may  assent  or  dissent  to  certificate.  -  I.  159 

4.  Creditor,  three  years  and  a  half  after  receiving  a  divi- 

dend, on  refunding  permitted  to  proceed  at  law  against 
the  bankrupt ;  so  against  bail  put  in  after  the  commis- 
non  was  abandonea ;  not  if  surprised ;  as  where  after 
bail  put  in  plaintiff  submitted  to  the  commission,  on 
which  account  they  neglected  to  surrender  their  prin- 
dpd ;  and  he  absconded.    Ex  parte  White  (&)•  -  II.      9 

5.  Defendant  at  law,  having  lain  two  months  in  prison,  was 

made  a  bankrupt ;  and  discharged  under  a  Supersedeas; 
the  plaintiff  not  having  proceeded  for  two  terms ;  the 
plaintiff  then  proved  bis  debt  under  the  commission ; 
and  before  a  dividend  took  the  bankrupt  in  execution 
in  a  fresh  action :  the  bankrupt's  petition  for  an  order 
on  the  plaintiff  to  release  him  was  dismissed.  Ex  parte 

CaUaw{c).         -        -        - III.      1 

&  Though  a  creditor,  having  received  a  dividend  under  a 
bankruptcy,  might  before  stat.  6  Geo.  4,  refund  and 
proceed  at  law,  he  could  not,  if  he  has  signed  the  cer^ 
tificate.    Ex  parte  Freeman.      .....  IV.  8S6 

7.  Bankrupt  surrendered  in  discharge  of  his  bail,  and  dis- 

charged by  the  creditor,  having  never  been  charged  in 
execution:  this  is  no  election;  and  the  creditor  was 
admitted  to  prove.    Ex  parte  Cundall.       »        .        .  VI.  446 

8.  Proof  under  a  joint  and  separate  security ;  but  not  to 

take  dividends  from  both  estates.        ....  IX.  2ZS 

9.  A  joint  and  separate  creditor  must  elect  against  which 

estate  to  go  in  the  first  instance ;  and  electing  to  co 
against  the  joint  estate  he  has  no  preference  to  the 
other  joint  creditors  upon  the  surplus  of  the  separate 
estate  beyond  the  separate  debts.    Ex  parte  Bevan.    -  X.  107 

10.  Creditor  not  bound  to  elect  to  proceed  at  law  or  under  a 
commission  of  bankruptcy  before  a  dividend ;  therefore^ 


(a)  See  the  note.  Vol.  I.  page  160. 
(6)  See  the  note,  Vol.  II.  page  9. 
(c)  See  the  note,  Vol.  III.  page  1. 
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having  the  bankrupt  in  custody  on  mesne  process,  was 
permitted  to  vote  in  the  choice  of  assignees  (a).  Ex 
parte  Sharpe.    -------- 

11.  Bankrupt  being  taken  in  execution  after  the  commission 

issued,  the  effect  is  an  Election ;  without  regard  ta  the 
particular  motive.     Ex  parte  Knowell.        -        .        - 

12.  Creditor,  having  the  bankrupt  in  execution  at  the  time 

the  commission  issues,  may  elect.        .        -        .        - 

13.  Creditor,  having  the  bankrupt  in  execution  before  the 

bankruptcy,  not  bound  to  elect  until  a  dividend. 

14.  A  creditor  of  a  bankrupt,  holding  him  in  prison  under 

an  arrest  for  part  of  his  debt,  and,  when  supersedable, 
continuing  him  there  under  a  detainer  for  another  part 
of  the  same  debt,  being  also  assignee  under  the  com- 
mission, and,  when  ordered  to  make  a  dividend,  not 
E roving,  but  making  a  claim  only  to  a  less  amount  than 
e  had  sworn  to  at  law,  compelled  to  elect.  Ex  parte 
Parquet.  -------- 

15.  Exception  to  the  general  rule,  that  election  to  come  in 

under  a  commission  of  bankruptcy  or  proceed  at  law 
^ould  not  be  compelled  before  dividend:  the  creditor 
having  for  the  purpose  of  taking  both  remedies  split  an 
entire  demand:  and,  being  the  assignee,  delayed  a 
dividend.    Ex  parte  Grosvenor.         .... 

16.  Creditor  not  compelled  to  elect  in  bankruptcy;  if  the 

debts  were  of  a  dif&rent  nature;  as  a  note  and  a 
bond  (6).  -------- 

17.  In  bankruptcy  a  creditor  by  a  joint  and  several  bond  must 

^lect,  whether  he  will  go  against  the  joint  or  separate 
estate ;  but  was  not  bound  by  taking  a  joint  security. 
Ex  parte  Hay.  ------- 

18.  Judgment  in  an  action  against  a  bankrupt,  not  followed 

by  execution,  the  bankrupt  having  surrendered  in  dis- 
charge of  his  b/iil,  not  an  election  to  proceed  at  law, 
preventing  the  plaintiffs  going  in  under  the  commission. 
Ex  parte  ^rundel.     ------ 

29.  Mortgagee,  having  giving  up  his  mortgage,  and  proved 
under  a  commission  of  bankruptcy  against  the  mort- 


gagor, not  allowed  to  retract,    fix  parte  Downes. 
SO.  Effect  of  Stat.  49  GeO;.  3.  c.  121.  s.  14.  A  creditor,  coming 


in  und^  a  commission  of  bankruptcy  £br  the  purpose  of 
relief,  waves  his  personal  remedy.       -        -        - 

EviDKNCE. — 1^  Parol  of  fUed,  which  cannot  be  prodaced,  as  aa 

act  of  bankroptcy. 
2.  Affidavits    before    commissioners   on  collateral 
facts. 

}^  Act  of  bankruptcy  on  parol  evidence  of  a  deed,  which 
cannot  be  produced.  ------ 


ToL    Page 
XL  203 

XIII.  192 

XIII.  193 

XIV.  138 


XIV.  403 


XrV.  587 


XIV.  588 


XV.      4 


-   XVIII.  231 


-    XVIII.  290 


-    XVIII.  341 


XIX.  234 


(d)  See  the  note,  Vol.  XI.  page  68. 
Ih)  See  tUe  note^  Vol.  Xiy.  page  5.88. 
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2.  Commissioiiers  of  bankruptcy,  as  they  cannot  issue  Sub* 
pctnas,  must  upon  questions  of  fact,  coming  before  them 
collaterally,  proceed  by  affidavit.         ....       XIX.  250 

ExECimoN. — 1.   In  Jergey  completed  before  the  act  of  bank- 

mptcy  on  the  same  day,  preferred. 
2.   Creditor  in  England  altaching  estate  abroad. 
9.) 
4.  >  0?er-reached  by  relation. 

1.  Property,  attached  in  Jersey^  being  by  the  laws  of  that 

island  vested  in  the  creditor,  attaching  upon  confirmation 
by  the  Court  of  the  island,  in  the  case  of  a  bankruptcy 
it  was  held,  that  the  creditors  attaching  were  entitled 
to  hold  the  property  attached  and  to  prove  for  the  re- 
sidue, where  the  act  of  bankruptcy  was  subsequent  to 
the  completion  of  the  judicial  act,  whether  on  the  same 
or  any  other  day ;  but  where  the  act  of  bankruptcy  was 
previous,  they  could  not  hold  against  the  assignees.  Ex 
parte  UObree.  -        - VIII.    82 

2.  Creditor  in  England^  and  subject  to  the  bankrupt  laws, 

having  attached  the  bankrupt's  estate  abroad,    must 

restore  it.  ---.---.  IX.    80 

3.  Injunction  against  proceeding  under  a  foreign  attachment 

by  a  joint  creditor  upon  a  separate  commission  of  bank- 
ruptcy, over-reaching  the  attachment  by  relation  to  the 
act  of  bankruptcy.    Barker  v.  Goodair.      ...  XL    78 

4.  Attachment  in  the  West  Indies  over-reached  by  bank- 

ruptcy.     ------.--  XI.    83 

5.  An  execution  over-reached  by  a  prior  act  of  bankruptcy.  XI.    84 

ExBCUTQR. — 1.  Directed  to  carry  on  trade  with  a  limited  mm: 

assets  not  liable  beyond  that. 

1.  Under  the  bankruptcy  of  an  executor  and  trustee,  di- 
rected by  the  will  to  carry  on  the  trade,  and  a  limited 
sum  to  be  paid  to  him  by  the  trustees  for  that  purpose, 
the  general  assets  beyond  that  fund  not  liable.  Ex  parte 
Garland. X.  110 

Extent. — 1.  Tested  the  day  of  provisional  bargain  and   sale 

preferred. 

1.  A  debt  to  the  Crown  preferred  to  creditors  under  a  bank- 
ruptcy ;  the  sheriff  being  in  possession  under  several 
Extents ;  one  of  which  for  part  of  the  debt  was  tested 
the  day  die  provisional  bargain  and  sale  and  assignment 
were  executed ;  the  others  having  issued  subsequently. 
Rogers  ▼.  Mackenzie.         -.--.-  IV,  752 

IrrsREST. — 1.  Not  beyond  penalty  of  bond. 

2.  Sobsequent  only  in  case  of  contract  and  a  snrplns. 

3.  Stops  at  date  of  commission ;  unless  a  surplus. 

1.  Under  bankruptcy  no  interest  beyond  the  penalty  of  a 

bond.         - II.  SOI 
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9»  Rule  in  bankruptcy,  that  in  most  cases  interest  stomps  at 
the  date  of  the  commission,  subject  to  an  equity,  giving 
it,  in  cases  of  contract  only,  if  finally  the  efilects  are 
sufficient  (a).     -        --        -        -        -        -        -  XI 

3.  In  bankruptqr  interest  stops  at  the  date  of  the  commis- 
sion ;  unless  a  surplus ;  m  which  case  creditors,  having 
debts  bearing  interest,  receive  subsequent  interest  (A).       XIV 

Jurisdiction.— 1. )  i^-^^^^^  f^^  q^^^  ^f  chancery. 

*  >  Legal  and  equitable. 

5.  Betveen  officers ;  messenger  and  solicitor. 

G.  Legal  and  eqaiiable. 

7.  On  petition  claiming  against  the  commission. 

8.  Beyond  the  statates. 

-  ^*  >  Legal  and  equitable. 

11.     Distinct  from  Court  of  Chancery. 

1.  The  jurisdiction  of  the  Lord  CfuinceUar  in  bankruptcy 

is  distinct  from  that  of  the  Court  of  Chancery.    -        -  Vl 

3.  The  jurisdiction  in  bankruptcy  is  under  a  special  au- 
thority, distinct  from  that  of  the  Court  of  Chancery    -       VIII 

3.  The  jurisdiction  in  bankruptcy  both  legal  and  equitable.  XI 

4.  Jurisdiction  in  bankruptcy  equitable  as  well  as  legal.       -        XII 

5.  Jurisdiction  between  officers ;  as  between  the  messenger 

and  solicitor  in  bankruptcy.    Ex  parte  Hariop.  -        XII 

6.  Jurisdiction  in  bankruptcy  legal  and  equitable.       -        -         X\ 

7.  Jurisdiction  in  bankruptcy  on  the  petition  of  persons 

claiming,  not  under  the  commission,  but  against  it, 
specific  property.    Ex  parte  Pease.  ...      XIX 

8.  Jurisdiction  in  bankruptcy  beyond  the  statutes.      -        -       XIX 

9.  Legal  and  equitable  jurisdiction  of  the  Lord  ChaneeUar 

in  bankruptcy  more  by  practice  than  authority.    -        -       XIX 

10.  Administration  in  bankruptcy  both  legal  and  equitable.  -       XIX 

1 1.  Distinction  between  the  jurisdiction  in  the  Court  of  Chan* 

eery  and  in  bankruptcy.      ......       XIX 

Lien.     1.    By  order  daring  insolvsncy,  not  in  contemplation  of 

bankroptcy. 
2. 

On  short  bills,  remitted  by  country-banker. 


1.  Holder  of  note  gave  it  up  on  receiving  an  order  to  pay 
out  of  purchase-money.  It  was  not  accepted :  but  pur- 
chaser verbally  agreed  to  give  notice  to  attend,  when 
the  deeds  and  money  were  ready.    He  did  attend  ac- 


(«)  See  Vol.  XI.  page  sa3t  note. 
(6)  See  Vol.  II.  page  303,  uote. 


BANKRUPT.  75 

Vol.    Page 

cordingly:  but,  before  the  business  was  over,  drawer 
was  arrested ;  and  soon  after  a  bankrupt :  holder  had  a 
fien;  the  order  not  being  given  in  contemplation  of 
bankruptcy,  though  he  knew  drawer  to  be  insolvent  at 
the  time.     Yeates  v.  Groves,      -        .        .        •        .  I.  ggQ 

2.  Short  bills  remitted  by  a  country  bank  to  their  banker  in 
Loiuion;  standing  at  the  bankruptcy  of  the  latter  entered 
short,  in  the  usual  way ;  not  being  due.  Ordered  on 
petition  in  the  bankruptcy  to  be  delivered  up  by  the 
assignees  to  the  country  bank;  who,  not  being  cre- 
ditors, when  the  petition  was  presented,  the  cash  balance 
being  against  them,  had  since  become  so ;  turning  it  in 
their  &Tour  by  taking  up  the  bankrupt's  acceptances  on 
their  account.  The  order  was  made  without  requiring 
the  petition  to  be  amended  by  stating  that  fact ;  but 
upon  consent  of  the  Crown ;  holding  an  extent  for  ac- 
ceptances of  the  bankrupt  on  account  of  duties,  received 
and  remitted  specifically  by  the  country  bank.  Ex 
parte  Rowton. XVII.  ABB 

&  Snort  bill  in  the  hands  of  a  bankrupt,  as  agent,  and  not 
by  consent  or  the  course  of  dealing  considered  as  cash, 
to  be  returned;  or  the  proceeds,  received  after  the 
bankruptcy ;  though  the  bill  was  due  previously ;  and 
retained,  so  as  to  discharge  the  indorser.  Ex  parte 
SoUerM. .    XVm.  229 

4  Bills,  remitted  by  a  country  bank  to  their  banker  in  Lon^ 
dom,  remaining  at  his  bankruptcy  in  his  hands  undue, 
or  unapplied  according  to  the  authority  given,  or  after- 
wards coming  to  the  hands  of  the  assignees,  and  the 
proceeds  received,  restored  and  paid  to  the  remitters, 
taking  up  the  acceptances  on  theur  account,  and  subject 
to  the  nanker's  lien  for  anv  balance ;  by  the  contract 
remaining  the  property  of  the  remitters,  in  the  hands 
of  the  banker  as  agent  for  a  particular  purpose,  vias.  to 
bold  until  due,  and  receive  the  proceeds;  then  first 
forming  an  item  in  the  cash  account.  The  circumstance 
of  the  bill  being  written  short  is  only  evidence  of  a  trust ; 
proved  in  this  instance  by  express  declaration,  or  other 
evidence  equivalent.     Ex  parte  Pease.        ...       XIX.    25 

5.  Order  on  a  provisional  assignee  to  deliver  up  short  bills, 
leaving  a  sufficient  amount  to  answer  acceptances  on  ac- 
count of  the  petitioners,  and  indemnifying  the  estate 
affainst  any  possible  loss  upon  them ;  an  extent  being 
otherwise  satisfied.    Ex  parte  Buchanan.  -        -       XIX.  901 

&  Distinction  as  to  short  bills,  to  be  returned  on  bankruptcy.      XIX.  610 

Loss  AT  Plat. —  I.  Recoverable  by  assignee. 

1.  The  right  to  sue  for  money  lost  at  play,  given  by  statute 
9  Ann.  c.  14,  to  the  loser,  is  a  vested  interest;  and 
upon  hb  bankruptcy  passes  to  the  assignees.  Brandon 
v.Sands. a  514 
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XII.  349 


XVII.    59 


Messenger. — 1.    Action  against  the  solicitor. 

2. )  Obstniction,  force  or  contemptaons  langoage^ 

3.  )      and  contempt.     Powers  and  liabilitiea. 

4.  Giving  np  possession,  whether  another  war- 

rant necessary. 

1.  Commission  of  bankruptcy  superseded:  the  petitioning 
creditor  absconding.  The  messenger,  having  recovered 
part  of  his  demand  from  hiniy  was  permitted  to  bring 
an  action  against  the  solicitor  for  the  residue,  and  da- 
mages and  costs  in  an  action  against  him,  acting  under 
the  conunission.     Ex  parte  Hartop,  ... 

S.  Contumacious  obstruction  of  the  messenger  under  a  com- 
mission of  bankruptcy  treated  as  a  contempt;  though 
acting  under  the  authority  of  the  commissioners,  given 
by  statute ;  not  under  the  Lord  Chancellor'^  order  in 
bankruptcy ;  as  in  the  case  of  commitment ;  upon  which 
i\ie  Lord  Chancellor  can  do  no  more  than  grant  the  writ 
of  Habeas  corpus,  as  holding  the  Great  Seal ;  not  by  his 
authority  in  bankruptcy.    Ex  parte  Page. 

3.  The  messenger  in  bankruptcy  is  to  enter  and  seize  at  his 

own  hazard  the  property  of  the  bankrupt :  but  if  he 
enters  the  house  and  seizes  the  property  of  another, 
acting  under  authority,  he  cannot  be  turned  out :  but 
the  party  must  take  his  remedy  at  law;  and  contemp- 
tuous language,  or  force,  is  a  contempt  of  the  Great 
Seal.    Ex  parte  Page,      ------ 

4.  Whether  after  execution  of  the  warrant  of  seizure  of 

commissioners  in  bankruptcy,  the  messenger,  having 
given  up  possession,  can  again  seize  without  another 
warrant. XVII.    59 

Mortgage. — 1.    On  proof  of  the  deficiency  no  interest  since  the 

commission. 

3.  Second  mortgagee  not  compelled  to  join  in  sale. 
9.    Bankrapt*8  right,  with  a  clear  interest,  to  re- 
deem. 

4.  Mortgagor,  bankrupt,  restrained  from  cutting 

underwood. 

5.  Equitable,  requires  special  order. 

6.  Equitable:  costs  of  petition. 

1.  A  mortgage  upon  a  bankrupt's  estate  being  deficient,  the 
mortgagee,  proving  the  remainder  of  his  debt  under 
the  commission,  cannot  charge  interest  beyond  the  date 
of  the  commission.     Ex  parte  Badger,       -        -        - 

5.  The  Lord  Chancellor  has  no  authority  in  bankruptcy  to 

compel  a  second  mortgagee,  not  claiming  under  the 
commission,  but  resting  on  his  security,  to  join  in  a 
sale,  obtained  by  a  prior  mortgagee  under  the  General 
Order,  8th  May,  1794,  not  producing  enough  for  both 
mortgages.     Ex  parte  Jackson.  -        -        -        -  V.  357 

3.  A.bankrupt  cannot  file  a  bill  of  redemption  in  respect  of 
his  right  to  the  surplus :  but  when  he  has  a  clear  in- 


XVII.    59 


IV.  165 
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lerest,  and  the  assignees  refuse,  the  Lard  Chancellor 
will  upon  petition  and  an  offer  of  indemnity  compel 
them  to  let  him  use  their  names.  .        .        *        .  V.  590 

4.  Mortgage  of  wood  and  underwood.    It  is  not  waste  by 

the  mortgagor  in  possession  to  cut  underwood  at  season- 
able timesy  and  of  proper  growth :  but  being  a  bank- 
rupt, an  injunction  was  granted  on  the  right  of  the 
mor^agee  to  have  the  estate  sold  in  the  plight,  in 
which  it  was  at  the  bankruptcy,  and  to  prove  t^e  rest 
of  his  debt.    Hampton  v.  Hodses.     -        -        -        •       VIIL  105 

5.  Order  in  bankruptcy  on  petition  for  sale  of  the  premises, 

subject  to  an  equitable  mortgage :  the  General  Order 
(Sth  March,  17d4<),  applying  only  to  legal  mortgages. 
Ex  parte  Payler.       .--...-      XVII.  484 

6.  Equitable  mortgagee  must  pay  the  costs  of  his  petition  in 

bankruptcy.    Ex  parte  Warry  (a).    .        -        .        .       XIX.  472 

^^  • 

Paitner. — 1.    Proof  for  joint  estate  overdrawn  against  sepa- 
rate estate. 

2.  Distribntion  under  separate  commission. 

3.  Joint  commission  against  two  of  three. 

4.  Separate  commission,  though  the  other  died 

before  assignment. 

5.  Evidence  of  partnership. 

6.  Coatribation  to  joint  debts. 

7.  Assignment  by  one  retiring  to  the  other. 

8.  Joint  commission  against  two ;  another  residing 

abroad. 

10*  (  ^^^  ^^  infant  or  lunatic. 

1 1.  Paper  of  one  firm  given  to  the  creditors  of  aa- 

other,  the  same  persons. 

12.  Effect  of  relation  on  solvent  partner. 

13.  Application  of  joint  estate  and   surplus  under 

separate  commission. 

14.  Proof  between  distinct  concerns  by  the  same 

individuals. 

15.  One  acting  for  another. 

16.  Solvent  ousted  of  the  Statute  of  Limitations  by 

dividend  under  separate  commission. 

17.  Certificate  signed  after  dissolution. 

18.  Eff'ect  of  bankruptcy  of  one  on  the  separate  in- 

terests and   the  subsequent  execution  of  a 

joint  creditor. 
10.    Dormant  in  profits,  not  capital. 
20. -J 

21.  >One  acting  for  all. 
22.^ 
23.    Discount  after  bankruptcy  of  some,  but  before 

that  of  all. 

1.  Creditors  of  a  partnership,   which  failed  in  two  years, 
allowed  to  come  upon  the  separate  estate  of  one  partner 

(a)  See  the  note,  Vol.  XIX.  page  472. 
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in  respect  of  effects  taken  ont  of  the  partnership  by  him 
without  the  privity  of  the  other.    Ex  parte  Assignees 
of  Lodge  and  FendaL        ......  I. 

S.  One  partner  absconded;  and  died  abroad;  but  never  was 
a  bankrupt:  separate  commission  against  the  other, 
under  which  the  assignees  seized  joint  effects:  the 
joint  debts  are  to  be  first  paid  out  of  the  joint  fund  ; 
the  residue  divided  between  the  bankrupt's  estate  and 
the  representative  of  the  deceased  partner.  Hankey 
▼•  Garratt.         --.....-  I. 

3.  A  partnership  of  three  becoming  insolvent,  and  one  being 

an  infant,  a  joint  commission  of  bankruptcy  against  the 

other  two  was  superseded  (a).    Ex  parte  Henderson.  IV. 

4.  A  separate  commission  of  bankruptcy  established;  though 

the  other  partner  died  before  the  assignment.    Ex 

parte  Smith.      ------..  V. 

5.  A  partnership  cannot  be  established  by  the  evidence  of 

the  partners  and  their  private  communications.  The 
fact  must  be  proved  aliunde.  For  want  of  such  proof 
a  commission  against  the  ostensible  partners  was  sus- 
tained.   Ex  parte  Benfield.        .....  V. 

6.  Monev  paid  by  one  partner  in  a  joint  concern,  being  his 

liquidated  share  of  the  joint  debts,  to  another  partner, 
as  agent  for  settling  the  debts,  if  not  appHed  accordingly, 
may  be  proved  as  a  debt  upon  the  bankruptcy  of  the 
latter ;  and  therefore  a  payment  by  the  other  on  the 
same  account  after  the  bankruptcy  cannot  be  recovered 
from  the  bankrupt;  who  had  obtwied  his  certificate: 
but  in  respect  of  another  payment,  also  after  the  bank- 
ruptcy, in  consequence  of  tne  failure  of  the  bankrupt 
and  other  partners  in  paying  their  shares,  a  right  to 
contribution  arose ;  and  the  whole  was  recovered  in  an 
action  against  the  bankrupt,  who  had  obtained  his  cer- 
tificate; the  defendant  not  having  pleaded  in  abate- 
ment.    Wright  y.  Hunter.  .....  V. 

7.  A  fair  dissolution  of  partnership  between  two :  one  re- 

tiring; and  assigning  the  partnership  property  to  the 
other ;  and  taking  a  bond  for  the  value  and  a  covenant 
for  indemnity  against  the  debts :  the  other  continued 
the  trade  separately  a  year  and  a  half;  and  then  became 
a  bankrupt.  The  Lord  Chancellor  was  of  opinion,  the 
joint  creditors  had  no  equity  attaching  upon  partnership 
effects  remaining  in  specie;  and  at  all  events  such  a 
claim  ought  to  be  by  a  bill,  not  a  petition.  Ex  parte 
Ruffin. VI. 

8.  A  joint  commission  against  two  partners  in  England^  an- 

other partner  residing  abroad,  superseded.  Ex  parte 
Layton{b).        ........  VL 


(a)  5(ee  Ihe  »tat.  6  Geo.  4.  c.  16.  n.  16. 
(6;  See  Uie  note,  Vol.  VI.  page  440. 
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9.  Where  one  partner  U  an  infant,  or  lunatic,  there  caiinol 

be  a  joint  commission  of  bankruptcy  against  the  others : 

separate  commissions  must  be  taken  out  (a).         •        -  VI.  440 

10.  Joint  commission  of  bankruptcy  superseded  on  the  ground 

of  the  infancy  of  one  partner  on  the  petition  of  the  as- 
signees under  a  separate  commission.  Ex  parte  Barvris.  VI,  601 

11.  In  bankruptcy  among  partners,  concerned  also  in  other 

trades,  the  paper  of  one  firm  beins  given  to  the  cre- 
ditors of  another,  dividoids  were  allowed  out  of  both 
estotes. -        Vin.  646 

12.  Effect  of  the  rdation  under  a  separate  commission  of 

bankruptcy ;  making  the  assignees  and  the  solvent  part- 
ner tenants  in  common  firom  the  date  of  the  act  of 
bankruptcy.       --------  XI.    83 

IS.  In  the  case  of  a  separate  bankruptcy  execution  not  per- 
mitted, even  by  a  joint  creditor:  but  the  joint  CTOCts 
distributed,  even  in  the  absence  of  the  solvent  partner; 
and  the  surplus  appUed  under  all  the  equities  subsisting 
between  the  partners  themselves.  This  pursued  in 
some  degree,  though  very  tenderly,  in  the  administra- 
tion of  assets.    --------  XI.    85 

14.  Partners  engaged  individually  in  other  concerns:  if  they 

are  distinct,  proof  may  be  made  in  bankruptcy  of  debts 
as  between  the  different  estates ;  not,  if  they  are  merely 
branches  of  the  joint  concern.    Ex  parte  St.  Barbe.  XI.  413 

15.  One  partner  allowed  to  act  for  another  in  bankruptcy 

for  various  purposes ;  as  to  prove  debts ;  to  execute 
powers  of  attorney  for  voting  in  the  choice  of  assignees; 
signing  the  certificate,  &c.     Ex  parte  Mitchell.  -       XIV.  597 

16.  Payment  of  dividend  under  a  commission  of  bankruptcy 

against  one  partner  raises  a  new  assumpsit  by  the  other, 
depriving  him  of  the  benefit  of  the  statute  of  Umita- 
tions. -        -        -        XV.  409 

17.  One  partner  bound  by  the  other's  signature  of  a  bank- 

rupt's certificate  after  dissolution  of  the  partnership. 

Ex  parte  HalL XVII.    62 

18.  The  interest  of  each  partner  is  his  share  of  the  surplus* 

sulyect  to  all  the  partnership  accounts;  and  that  in- 
terest only  is  liable  to  the  execution  of  a  creditor.  By 
the  bankruptcy  of  one  his  interest  his  devested  and 
vests  in  his  assignees  by  relation  to  the  act  of  bank- 
ruptcy. Thefefi>re  joint  creditors  under  judgment  in 
foreign  attachment,  of  the  same  date  with  the  commis- 
sion, but  subsequent  to  the  act  of  bankruptcv,  cannot 
have  execution  against  the  ioint  property ;  which  must 
be  applied  among  all  the  joint  creditors.    Dutton  v. 

MorrUon.  -        -        - XVII.  193 

19.  Dormant  partner  by  a  share  of  the  profits :  but  the  pro- 
perty by  agreement  belonging  exclusively  to  the  other: 


(a)  Altered  by  Uie  tUt  6  Geo.  4.  c.  16.  1. 16. 
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joint  eominission  not  supported ;  as  the  joint  property 
would  not  be  liable  to  execution  under  an  action  against 
the  dormant  partner*    Ex  parte  Hamper.  -        -      XVII.  403 

50.  Joint  commission  of  bankruptcy  on  affidavit  of  debt,  and 

bond,  swomi  and  executed,  by  one  partner  on  behalf 

of  all.    Ex  parte  Hodgkinson.  ....       XIX.  291 

51.  One  partner  acts  for  all  almost  universally  in  bankruptcy ; 

proving  debts,  voting  for  assignees,  and  signing  cer- 
tificates.   - XIX.  298 

9St.  Various  acts  in  bankruptcy  by  one  partner  for  all.  -       XIX.  297 

23.  Under  an  agreement  to  pay  bills  indorsed  into  a  country 
bank  on  discount  for  tne  notes  of  the  bank,  bills,  paid 
in  after  the  bankruptcy  of  some  partners,  but  before 
that  of  the  whole  firm,  cannot  be  retained  by  the  as- 
signees.   Ex  parte  M^Gae.        .....       XIX.  607 

Pbtition. — 1.    Oronndless  in  great  part  dismissed  with  costs 

without  prejudice  to  another  for  the  proper 
object. 
2*    General  Order. 

3.  Several  stamps  for  distinct  orders. 

4.  Not  against  one  not  claiming  under  the  com- 

mission. 

1.  Though  an  order  might  be  made  upon  part  of  a  petition 

in  bankruptcy,  viz.  for  interest  against  an  assignee,  who 
did  not  pay  in  to  the  bank,  appomted  by  the  creditors, 
under  the  Act  of  Parliament,  the  petition  also  praying 
his  removal,  with  much  groundless  imputation,  the 
whole  was  dismissed  with  costs ;  without  prejudice  to 
another  petition,  confined  to  the  proper  object.  Ex 
parte  Vernon.     .-.--.-.       XIII.  270 

2.  G^eral  Order  as  to  the  signature  of  bankrupt  petitions.       XVI.  S20 
8.  A  petition  in  bankruptcy,  praying  distinct  orders  under 

several  commissions,  requires  several  stamps  (a).    Ex 

parte  Wilson.    -        - XVUI.  4S9 

4.  Aissignee  under  a  commission  of  bankruptcy  cannot  main- 
tain a  petition  against  a  person  not  claiming  under  the 
commission.       -        -        -        -        --        -        -      XIX.    46 

Petitionino  Crbditok. — 1.  Joint  for  separate  commission. 

2.  Compromisiug. 

3.  Infant:  commission  superseded. 

4.  His    presence  on   opening  dis- 

pensed with. 

5.  Joint  for    separate  commission 

entitled  with  the  separate  cre- 
ditors. 

6.  Attorney;  though   bill  not  de« 

livered. 


(«)  See  the  itat.  6  Of  o.  4.  c.  16.  i.  98. 
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PrriTiONiNO  Crvditor.— 7.    Not  on  equitable  debt. 

8.  Whether  bankrapt   can    object 

on  act  of  bankruptcy  and  debt 
previous  to  the  petitioning  cre- 
ditor's. 

9.  Joint   for  separate  commission 

entitled  to  dividends. 

10.  Obtaining  security. 

1 1 .  Striking  docket  with  reference  to 

Stat.  5  Geo.  2.  c.  30.  s.  24. 

12.  Security,  &c.  after  docket,  but 

no  commission,  not  within  stat. 
5  Geo.  2.  c.  30.  s.  24. 

13.  Attorney  on  bill  not  delivered ; 

subject  to  examination. 

14.  Commission  and  act  of  bank- 

ruptcy between  verdict  and 
judgment  on  breach  of  promise 
of  marriage  superseded. 

15.  Joint  for  separate  commission, 

though  as  to  part  trustee  for 
another  joint  creditor,  entitled 
to  dividend. 

16.  His  attendance  on  opening. 

17.  Debt  at  the  bankruptcy  should 

appear  on  the  deposition. 

18.  Neglecting   to    proceed   not  to 

have  another  commission. 
10.     Deed   of    trust  acquiesced    in, 
though  not  executed  by  him, 
will  not  support  the  commission. 

1.  Joint  creditor  a  good  petitioning  creditor  under  a  separate 

commission.        ........  III.  290 

2.  Creditor  by  compromising  his  debt  after  having  struck  a 

docket  forfeits  the  debt  (a).     Ex  parte  Gedge,    -        •  III.  349 

5.  The  bond  upon  suing  out  a  commission  of  bankruptcy 

must  be  by  the  petitioning  creditor:  the  commission 
therefore  was  superseded  on  account  of  bis  infancy. 
Ex  parte  Barrow,      -------  III.  554 

4.  The  presence  of  the  petitioning  creditor  at  the  meeting 
to  declare  the  party  a  bankrupt,  as  required  by  a  Ge- 
neral Order  of  Lord  Rosslyn,  ^tbMovember,  1798, 
dispensed  with  under  circumstances.  Ex  parte  Ed- 
wardM. VIII.  318 

fi.  A  joint  creditor,  being  the  petitioning  creditor  under  a  se- 
parate commission  of  baiiKruptcy,  entitled  to  prove  and 
vote  in  the  choice  of  assignees,  &c.  with  the  separate 
creditors;  not  being  within  the  rule,  excluding  the 
other  joint  creditors.     Ex  parte  Hall.        -        -        -  IX.  349 

6.  An  attorney's  bill  of  costs,  though  it  has  not  been  signed 

and  delivered  under  the  stat.  2  Geo.  2.  c.  23.  s.  32,  is  a 

(a)  See  the  oote,  >  ol.  I.  page  i58. 
TOL.  XX.  F 
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legal  debt,   upon  which  a  commission  of  bankruptcy 

may  issue.     Ex  parte  Sutton.      -        -        -        -        .  XL 

7.  A  commission  of  bankruptcy  cannot  be  taken  out  upon 

an  equitable  debt       ----..-  XL 

8«  Whether  the  objection  to  a  commission  of  bankruptcy 
upon  an  act  of  bankruptcy,  and  a  sufficient  debt,  pre- 
vious to  the  existence  of  the  petitioning  creditor's  debt, 
could  be  taken  by  the  bankrupt,  as  it  might  by  a  cre- 
ditor (subject  to  the  question  of  notice  under  the  stat. 
46  Geo,  3.  c.  133)  (a),  qtuere*    Ejc  parte  Bullock.  XIV. 

9.  A  joint  creditor,  being  the  petitioning  creditor  in  a  se- 
parate commission,  entitled  to  receive  dividends,  &c« 
with  the  separate  creditors ;  not  being  within  the  rule, 
excluding  the  other  joint  creditors.  Ex  parte  Ackerman,       XI  V« 

10.  Commission  of  bankruptcy,  relinquished  by  the  petition- 

ing creditor  upon  obtaining  security,  superseded :  his 
proof  under  another  commission  expunged ;  and,  being 
an  assignee,  a  new  choice  directed.  The  knowledge  of 
one  or  two  individual  creditors,  if  no  general  communi- 
cation, did  not  prevent  the  effect  of  the  stat.  5  Geo.  2. 
c.  30.  s.  24.     Ex  parte  Paxton.  -        -        -        -  XV- 

11.  Whether  the  striking  a  docket  merely  could  be  considered 

the  issuing  a  commission  within  the  stat.  5  Geo.  2.  c.  30. 

s.  24  (a  penal  clause ),  qucere  (6).         -        -        -         -         XV. 

12.  Proof  in  bankruptcy  under  a  security  for  more  than  the 

debt  expunged :  but  security  or  satisfaction  taken  after 
a  docket  struck,  not  followed  by  a  commission,  though 
it  cannot  be  retained,  and  may  amount  to  a  contempt, 
was  not  within  the  statute  5  Geo.  2.  c.  30.  s.  24.  The 
original  debt  therefore  not  forfeited  (c).  Ex  parte 
Browne,    ---------.   XV. 

13.  An  attorney  not  having  delivered  his  bill  according  to  the 

stat.  2  Geo.  2.  though  he  cannot  bring  an  action,  may 
be  the  petitioning  creditor  in  a  commission  of  bank- 
ruptcy :  but  his  debt  must  be  afterwards  examined.       -       XVI. 

14.  Whether  judgment  for  damages  in  an  action  for  breach 

of  promise  of  marriage  by  relation  to  the  time  of  the 
verdict  forms  a  debt,  that  will  support  a  commission  of 
bankruptcy,  issuing,  and  the  act  of  bankruptcy  com- 
mitted, in  the  interval,  and  as  to  the  effect  of  the  cer- 
tificate upon  such  a  debt,  quaere.  The  commission  su- 
perseded ;  with  the  offer  of  a  case  (c?).  Ex  parte 
Charles.    -.....-..        XVI. 

15.  Joint  creditor,  taking  out  a  separate  commission  of  bank- 

ruptcy, may  prove,  and  receive  dividends,  with  the 
separate  creditors;  though,  as  to  part,  a  trustee  for 
another  joint  creditor;    who   upon  the    general   rule 

{a\  See  stat  6  Geo.  4.  c  16.  s.  83. 
{h)  See  tlie  notes,  Vol.  XV.  pages  462,  474.    Stat.  6  Geo.  4.  c.  16.  s.  8. 
(c)  See  the  referencen.  Vol.  XV.  page  474,  note.    Stat.  6  Geo.  4.  c.  16.  t.  8. 

(d)  See  tbc  note.  Vol.  XVI.  page  S56. 
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XVI.  415 


XVI.  415 


.   XVIII.  298 


XIX.  233 


could  have  proved  only  to  effect  the  certificate,  not  to 
receive  dividends.     Ex  parte  DeiasieL        .... 

16.  Ground  of  the  General  Order,  that  the  petitioning  cre- 

ditor shall  attend  in  person  at  the  opening  a  commission 
of  bankruptcy.  .--•.-- 

17.  Useful,  that  the  existence  of  the  petitioning  creditor's 

debt  at  the  time  of  the  bankruptcy  should  appear  on 
the  deposition.  ....... 

18.  Order  by  Lord  Thurlow,  that  a  petitioning  creditor,  who 

has  neglected  to  prosecute  a  commission  of  bankruptcy, 
shall  not  have  another.     Ex  parte  Masterman. 

19.  Order  for  production  before  commissioners  of  bankruptcy 

of  a  deed  of  trust,  alleged  to  be  an  act  of  bankruptcy : 
but,  if  the  petitioning  creditor  knew  of,  and  acquiesced 
under  it,  though  he  did  not  execute,  it  will  not  support 
the  commission.    Ex  parte  CawkweU,         ... 

Pledge. — 1.    Must  be  sold ;  and  the  excess  proved. 

1.  Bankrupt's  property  pledged  must  be  sold ;  and  the  ex- 
cess proved  as  a  debt.        ..-..-       XIX.  231 

Power. —  1.    Bankrupt  not  compelled  by  decree  to  execute. 

1.  Bankrupt,  seised  for  life,  with  a  general  power  of  ap- 
pointment, with  remainder  in  default  of  appointment, 
to  the  heirs  of  his  body,  cannot  be  compelled  by  decree 
in  equity  to  execute  the  power  for  his  creditors  (a). 
Thorpe  V.  Goodall. XVII.  388.  460 

Preference. —  1.    On  application  of  creditor,  ignorant  of  in- 
solvency, <?lc. 

2.  Voluntary  in  contemplalion  of  bankruptcy. 

3.  Protected  by  previous  equitable  title. 

4.  In  contemplation  of  bankruptcy  void. 

5.  In  contemplation  of  bankruptcy  void  against 

creditors. 

6.  Settlement  of  wife's  property  in  case  of  bank- 

ruptcy :  distinction  as  to  the  bankrupt's. 

1.  Security,  made  by  a  debtor  insolvent,  his  effects  under 

execution,  and  not  two  months  before  bankruptcy,  upon 
a  previous  application  of  a  creditor,  ignorant  of  those 
circumstances:  the  Lord  C/mnceUor  thought  it  valid  ; 
but  permitted  the  assignees  to  bring  an  action.  Ex 
parte  Scudamore.       -...-.. 

2.  I>elivery  of  effects  in  contemplation  of  bankruptcy  to  a 

creditor,  though  standing  perfectly  bond  Jide^  is  bad, 
if  voluntary  and  without  pressure.       -        -        -        - 

3.  Legal  title  in  contemplation  of  bankruptcy  protected  by 

the  previous  equitable  title.  -        .        .        -        - 

4.  Preference    in    contemplation   of    bankruptcy  however 

moral  the  act,  void. XVIII.  342 


III.    85 


III.    88 
XIII.  122 


(€}  See  tbe  note.  Vol.  XYII.  page  394. 
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5.  Setdement  on  marriage  of  freehold  estates  of  inheritance 

and  leaseholds  for  lives  and  years  by  a  man,  not  in- 
debted, in  trade,  or  intending  it,  to  the  use  of  himself 
for  life,  unless  he  shall  embai^  in  trade,  and  in  the  life 
of  his  wife  become  bankrupt;  and  from  his  decease  or 
bankruptcy  to  secure  an  annuity  for  his  wife ;  and,  sub- 
ject thereto,  for  his  heirs,  executors,  &c.  on  his  after- 
wards engaging  in  trade  and  becoming  bankrupt  void  as 
against  his  creditors.    Higinbotham  v.  Holme,    -        -         XIX 

6.  Settlement  on  marriage  of  the  wife's  fortune  in  case  of 

bankruptcy  of  the  husband,  though  in  the  form  of  a 
bond  by  him:  but  as  his  bond,  affecting  his  property,  it 
is  void  as  against  the  creditors.    Ex  parte  Hodggan*  XIX. 

Privilbgb.  — 1.    Against  costs  forfeited  by  miseondnct. 

2.  From   arrest,  proceeding  for;  the  purpose  of 

examination. 

3.  Not  from  escape  warrant  ^  retam  from  sor- 

render  by  order. 

4.  Whether  from   arrest  in  execution  after  the 

time  expired. 

5.  From  arrest  returning  from  attending  petition 

for  leave  to  surrender. 

6.  Of  Parliament. 

7*    From  arrest  on  surrender   before    a    public 

nieetii\g« 
8.     From  arrest  under  extent  on  his  examination. 

1.  A  bankrupt,   like  a  pauper,  loses  his  privilege  by  mis- 

conduct :  therefore  where  after  two  petitions  dismissed 
he  presents  a  third  for  the  same  purpose,  it  will  be  dis- 
missed with  costs;  and,  if  not  able  to  pay  them,  he  must 
be  committed^  but  the  Court  will  not  make  an  order  to 
restrain  him  from  presenting  any  more.  Ex  parte  Shaw.  II 

2.  Bankrupt  on  motion  in  the  bankruptcy  discharged  from 

an  arrest  and  detainer ;  as  having  been  arrested  on  his 
way,  though  with  a  deviation,  Zand  Jide  for  the  pur- 
pose of  examination  before  the  commissioners.  Ogle*M 
Case.        ---------  XI. 

3.  Bankrupt,  having  escaped  from  prison,  was  retaken  by 

the  gaoler  upon  his  return  from  examination,  sur- 
rendering to  the  commissioners  under  the  Lard  Chan- 
cellor's order,  giving  him  liberty  to  surrender  after  the 
time  prescribed  by  the  statute.  Not  discharged :  nor 
b  the  act  a  contempt.    Ex  parte  Johnson.  -        -        -       XIV. 

4.  As  to  the  jurisdiction  to  discharge  a  bankrupt,  taken  in 

execution,  after  the  time  for  his  surrender  had  expired, 
having  obtained  an  order  for  a  meeting  to  take  his  sur- 
render, quaere?  The  order  of  discharge,  if  made, 
must  be  made  upon  the  plaintiff  at  law,  not  the  gaoler. 
Anon.        --        -        ---        -•-         XV» 

5.  The  privilege  of  a  party,  attending  his  own  cause,  from 

arresc  extends  to  a  bankrupt  on  ms  return  fipom  attend- 
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ing  his  petition  for  leave  to  surrender  after  expiration 
of  the  time ;  having  deviated  no  farther  than  to  call 
on  bis  solicitor  to  arrange  the  proper  steps  for  giving 
effect  to  die  order.    Ex  parte  Jackson.  -        -        XV.  1 16 

6.  Trader,  having  privilege  of  Parliament^  by  not  paying 

money  under  an  order  of  Court  commits  an  act  of  bank- 
ruptcy by  Stat.  45  Geo.  3.  c.  124  {a).  ...       XVI.  4S7 

7.  Protection  of  commissioners  of  bankruptcy,  granted  at  a 

private  meeting,  on  the  application  of  the  bankrupt  the 
day  after  he  was  served  with  notice,  and  before  the  first 
public  meeting,  good.  Order  on  the  plaintiff  in  the 
action  to  discharge  the  bankrupt;  and  the  oflScer  to  pay 
the  costs.    Ex  parte  Wood.       .....    XVIII.       1 

8.  Ph>tection  of  a  bankrupt  from  arrest  under  an  extent, 

while  attending  the  commissioners  on  the  day  appointed 
for  his  examination,  and  remaining  in  another  room  in 
the  same  house  duringjjfi  interval  of  adjournment  on 
that  day,  on  the  gener)|^  principle  of  law,  protecting  a 
witness.  The  order  to  discharge  made  on  the  gaoler, 
not,  as  in  the  case  of  a  private  creditor,  on  the  party. 
Ex  parte  EusseU. XIX.  163 

PaocBlDlNGS. —  1.     Not  to  be  used  as  evidence  by  strangers. 

2.  Under  commission  saperseded  produced  by 

order  in  Cbancery  in  Ireland* 

3.  In  custody  of  the  assignees. 

4.  No  lien  for  fees  of  enrolment. 

5.  Under  saperseded  commission  produced  ou 

trial  by  order. 

6.  Ordered  to  be  deposited  in  the  office. 

1.  Proceedings  under  a  commission  of  bankruptcy  in  the 

Secretary's  office  not  permitted  to  be  used  as  evidence 

in  actions  by  strangers  unconnected  with  the  commission.       VIII.  314 

2.  The  proceedings  under  a  commission    of  bankruptcy 

ordered  to  be  produced  at  the  hearing  of  a  cause  in  the 
Court  of  Chancery  in  Ireland^  with  a  view  to  evidence 
from  the  bankrupt's  examination ;  but  not  of  course. 
Ex  parte  Bemal.     .......  XI.  557 

S.  In  bankruptcy  the  assignees,  pot  the  commissioners,  are 
entitled  to  the  custody  of  the  proceedings.  Ex  parte 
SeartA. XV.  293 

4*  No  hen  on  the  proceedings  under  a  commission  of  bank- 
ruptcy for  the  fees  of  enrolment.  Ex  parte  Saundereon.       XIX.  161 

5.  Coinmission  of  bankruptcy  superseded,  and  an  action 
brought :  the  Lord  Chancellor  ordered  the  commission 
and  proceedings  to  be  delivered  by  the  soHcitor  to  the 
secretary,  and  by  him  to  the  associate,  to  be  produced 
on  the  trial ;  with  libertv  to  inspect  and  copy.  Such 
an  order  property  refiised  by  a  Judge.  Ex  parte  Warren.      XIX.  163 


(«)  SUt.  6  Geo.  4.  c.  16.  f.  10. 
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6.  Proceedings  in  bankruptcy  ordered  to  be  deposited  in 
the  office,  sometimes  with  a  view  to  a  criminal  prosecu- 
tion, as  for  a  conspiracy ;  so,  if  the  bond  is  assigned : 
which  remedy,  as  being  limited  to  the  penalty,  is  less 
beneficial  than  an  action  on  the  case*  ...       XIX. 

Proof.  —  1.  Mast  be  tendered  before  petition. 

2.  Expunged  on  petition,  not  bill. 

3.  Joint  under  separate  commission. 

4.  Not  on  bill  sold. 

5.  Cross  paper. 

6.  Not  on  indemnity  to  surety  for  instalments  not  doe 

till  after  bankraptcy. 

7.  Joint  under  separate  commission. 

8.  On  collateral  securities. 

9.  Not  on  bond  not  forfeited  at  the  bankruptcy. 

10.  Cross  paper. 

11.  Damages  liquidated  and  unliquidated. 

12.  Under  special  circumstances. 

13  } 

^  '  >  On  collateral  securities. 

15.  Dividends  declared  must  be  deducted. 

16.  By  holder  against  acceptor  for  drawer's  benefit. 

17.  Against  overseer  of  poor. 

1 8.  For  lost  bill  with  indemnity. 

19.  Joint  under  separate  commission. 

20.  By  separate  creditor,  giving  up  joint  security. 

21.  Not  under  covenant  to  convey  when    requested, 

and  no  request;  unless  a  penalty. 

22.  Under  articles  settling  wife's  property  from  bus* 

band's   bankruptcy,    and   his  covenant  to  give 
bond  on  the  same  trusts. 

23.  Joint  under  separate  commission. 

24.  Not  on  debt  payable  at  uncertain  time. 

25.  On  loan :  the  positive  contract  failing  by  the  bank- 

ruptcy. 
20.    Against  vendee,  to  be  paid  by  bills,  for  deficiency 
bevond  dividends  on  bills  not  indorsed  by  him. 

27.  Uncfer  agreement  on  marriage  to  invest  in  stock 

for  an  annuity,  payable  after  husband's  decease. 

28.  Reduced  by  mortgage,  &c.    Effect  of  indorsement 

to  secure  a  greater  debt.     Distinction  as  to  ac- 
commodation paper. 

29.  UndeK  covenant  on  marriage  upon  false  represen- 

tation. 

30.  Between  bankrupts,  subject  to  liability  on  distinct 

transaction. 

31.  Refused  for  declining  answer  as  tending  to  cri- 

minate him. 

32.  )  As  to  costs  of  verdict  and  judgment  after  bank- 

33.  )     ruptcy,  or  an  intervening  bankruptcy. 

34.  Joint  waved,  and  separate  permitted ;  not  having 

received,  nor  disturbing,  dividend. 

35.  Not  on  contingent  debt. 
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Not  hj  joint  creditor  to  receire  diTiJends  ander 
separate  commisgioo,  if  a  sol  vent  partner. 
37.    Joint  under  separate  commission. 
88.     Not  nndcr  guaranty ;  being  contingent. 
30.    For  liquidated  damages  on  compromise  of  action 
for  sedaction.    Distinction  as  to  pnemium  pu- 
dorU. 

40.  Joint  under  separate  commission. 

41.  Under  corenant  on  marriage  on  request  to  transfer 

stock. 

42.  Joint  under  separate  coramissioo. 

43.  Under  superseded  commission  admitted. 

44.  By  assignee  of  judgment  for  surety  for  a  debt  paid 

after  bankruptcy. 

45.  On  all  securities  from  third  persons. 

46.  Drawer  and  acceptor  the  same  persons  as  distinct 

firms. 

47.  Under  consignment  with  authority  to  sell,  to  re- 

imburse advances,  not  extended  beyond  balance 
of  original  advance  to  cover  sale  to  consignor. 

48.  Right  of  joint  creditors  under  separate  commission. 

49.  Of  debt,  originally  contingent,  become  absolute. 

50.  On  bill  reduced  by  previous  payment,  &c. 

1.  Petition  to  prore  a  debt  in  bankruptcy  irregular;  because 

the  creditor  did  not  go  before  the  commissioners,  till 
after  it  was  presented ;  and  because  brought  to  hearing 
without  stating  what  passed  before  them.  Ex  parte 
Wright -         .  II.     41 

2.  After  judgment  by  default  in  an  action  upon  a  dividend 

under  a  commission  of  bankruptcy  the  assignees  filed 
a  bill  for  discovery  and  to  have  the  proof  of  the  debt 
expunged :  demurrer  allowed ;  the  course  being  by  pe- 
tition. Clarke  v.  Capron.  ...  -  -  II.  666 
S.  Upon  petition  of  joint  creditors  to  be  admitted  to  prove 
under  a  separate  commission  it  was  ordered,  that  they 
shall  be  admitted ;  but  not  to  receive  a  dividend ;  and 
that  the  dividend  shall  be  reserved,  till  an  account  is 
taken  of  what  they  have  or  might  have  received  from 
the  partnership  effects.     Ex  parte  Elton.            -        -           III.  238 

4.  A  person,  giving  cash  for  a  bill  without  the  indorsement 

of  the  person  from  whom  he  takes  it,  cannot  prove  it 

under  his  bankruptcy.     Ex  parte  Shuttleworth.  -  III.  368 

5.  Cross  paper  between  two  houses ;  both  of  which  became 

bankrupt :  as  between  the  two  estates  no  proof  can  be 
had  in  respect  of  the  bad  paper,  or  the  excess  of 
damage  eventually  sustained  on  that  account.  Ex  parte 
Walker.     - -         -  IV.  373 

6.  Bond   of  indemnity  to   a  surety  for  payment   of  instaU 

ments,  the  first  of  which  was  not  due  till  after  the 
bankruptcy  of  the  principal,  cannot  be  proved,  though 
payable  before  the  bankruptcy. IV.  385 
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7.  Upon  the  proof  of  a  joint  debt  under  a  aeparate  commis- 

sion of  bankruptcy  no  dividend  can  be  taken,  till  the 
separate  creditors  have  received  20s.  in  the  pound. 
Ex  parte  Abell.        -------  IV. 

8.  A  bill  indorsed  by  the  drawer  as  a  farther  security  on 

discounting  another  bill  for  him :  the  drawer  ana  ac- 
ceptor of  the  bill  so  indorsed  becoming  bankrupts,  the 
proof  against  the  estate  of  the  acceptor,  not  the  divi- 
dend only,  was  restrained  to  the  original  debt.  (  See 
No.  IS.  14.)  (a).     Ex  parte  Bloxham.        -        -        -  V 

9.  Upon  a  bankruptcy  proof  of  debts  under  bonds  securing 

an  annuity  was  rejected  on  the  ground,  that  a  bill,  ac- 
cepted for  the  arrear,  not  being  dishonoured  till  after 
the  bankruptcy,  the  bonds  were  not  forfeited  at  the 
bankruptcy.  The  bonds  being  void  under  the  Annuity 
Act,  there  being  no  enrolment  of  one,  and  the  consider- 
ation of  the  other  not  being  truly  stated,  petition  to  be 
admitted  a  creditor  for  the  sums  advanced  was  dismissed 
on  the  ground,  that,  the  petitioner  having  insisted  on 
his  security  at  the  date  of  the  commission,  it  was  not 
the  same  debt.     Ex  parte  James.       -         -         -        -  V 

10.  Cross  paper,   dishonoured   on  each  side;   both  parties 

being  bankrupt :  as  between  the  two  estates  the  proof 
was  confined  to  the  cash  balance  without  regard  to  the 
dishonoured  bills.     Ex  parte  Earle.  -         -         -         -  "V 

11.  Though  unliquidated  damages  cannot  be  proved  under 

a  commission  of  bankruptcy,  yet,  if  the  demand  is 
partly  of  that  nature,  and  partly  liquidated,  as  the  dif- 
ference of  price  upon  a  re-sale,  the  creditor,  having  a 
security,  may  apply  it  first  to  the  former,  then  to  the 
latter;  and  may  prove  the  residue.     Ex  parte  Hunter,  VI 

12.  A.  to  discharge  a  debt  due  from  him  to  B.,  procures  his 

banker  C.  to  direct  his  correspondent  and  partner  D. 
to  accept  a  bill  drawn  by  B.  Before  the  bill  was  due, 
C.  and  D.  became  bankrupt ;  C.  being  indebted  to  A. 
more  than  the  amount  of  tlie  bill,  B.  proved  against  the 
estate  of  D. ;  but  afterwards  received  the  whole  from 
A. — A.  not  having  proved  against  the  estate  of  C.  in 
respect  of  the  bill  is  entitled  to  stand  in  the  place  of  B. 
against  the  estate  of  D. ;  whose  proof,  having  been 
expunged,  was  re-instated  for  the  benefit  of  A.  Ex 
parte  Matthews.  -------  V] 

13.  1      Creditor    having   securities   of   third   persons    to  a 

14.  3  greater  amount  than  the  debt  may  prove  and  receive 

dividends  upon  the  full  amount  of  the  securities  to  the 
extent  of  20s.  in  the  pound  upon  the  actual  debt. 
Ex  parte  Bloxham*  ------    VI.  44 


(a)  This  point  being  bronslit  on  oftorwards  l>efore  Lord  EldM,  Cliamsellor,  thb  Atrh 
jOYer-ruled.    Ex  purU  Bloxham,  i 'iih  AuguH,  laoi.    t7ih  JaHuary,  lbO*£.     Vol.  VI.  44D 


BANKRUPT.  S9 

Vol    Ptf© 

15.  Dividends  declared  iipon  a  bill  of  exchange,  though 'not 

received,  must  be  deducted  from  the  proof  by  the  in- 
dorsee under  another  commission  of  bankruptcy.  Ex 
Porte  Leers.      --.---.--  VI.  644 

16.  Tne  bolder  of  a  bill  of  exchange  may  be  compelled  to 

prove  under  the  bankruptcy  of  the  acceptor  for  the 

benefit  of  the  drawer.        ------  VI.  784 

17.  Proof  under  a  commission  of   bankruptcy  against  an 

overseer  of  the  poor  in  respect  of  money  in  his  hands 
at  the  time  of  his  bankruptcy  before  the  period  of 
accounting.     Ex  parte  Exleigh.         ....  VI.  811 

18.  Proof  allowed  under  a  commission  of  bankruptcy  in  re- 

spect of  a  bill  alleged  to  be  lost :  but  the  most  exten- 
sive indemnity  to  be  given,  and  to  be  settled  by  the 
commissioners.     Ex  parte  Greenway.        -        -        •  VI.  812 

19.  Joint  creditors  admitted  to  prove  under  a  separate  com- 

mission for  the  purpose  of  keeping  separate  accounts, 
and  assenting  to  or  dissenting  from  the  certificate ;  but 
not  to  receive  dividends  with  the  separate  creditors* 
Ex  parte  Clay VI.  813 

20.  Separate  creditors,  who  had  taken  a  joint  security,  per- 

mitted on  giving  it  up  to  resort  under  a  commission  of 

bankruptcy  to  their  original  debts.     Ex  parte  Lobb.    -       VIII.  59S 

21.  Covenant  on  marriage  within  seven  years,  or  when  re- 

quested, to  convey  lands  of  a  given  value  in  particular 
counties.  Under  a  bankruptcy  after  the  expiration  of 
the  seven  years,  and  no  request  made,  proof  not  ad- 
mitted upon  the  covenant,  unless  secured  by  a  penalty. 
Ex  parte  Mare. VIIL  335 

9SL  Though  a  bond  by  a  husband  to  pay  a  sum  in  the  event 
of  his  bankruptcy  or  insolvency  to  trustees  for  the  pur- 
poses of  settlement  cannot  stand  against  the  creditors, 
the  property  of  the  wife  may  be  limited  to  the  husband, 
until  he  becomes  bankrupt,  &c.  and  from  that  event  to 
bis  wife  and  children ;  and  where  in  articles  for  such 
a  settlement,  the  husband  covenanted  to  give  a  bond  for 
£5000  upon  the  same  trusts,  and  had  received  all  her 
fortune  without  making  any  settlement,  proof  was  ad- 
mitted under  his  bankruptcy,  not  only  for  the  amount 
of  her  property,  agreed  to  be  settled,  but  the  £5000,  or 
so  much  as  the  value  of  the  property  of  the  wife  would 
extend  to  beyond  the  sum  agreed  to  be  settled.  Ex 
parte  Cooke.  VUL  353 

23.  Separate  commission  on  the  petition  of  a  joint  creditor. 
The  joint  creditors  permitted  to  prove  for  the  purpose 
of  voting  in  the  choice  of  assignees  and  taking  divi- 
dends, provided  they  pay  the  separate  creditors.  Ex 
parte  Chandler.  .--....  IX.    35 

2i  A  debt  payable  at  a  future  uncertain  period,  as  within 
three  months  after  the  decease  of  two  obligors  in  a 
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bond  or  the  smrlvor,  not  proved  in  bankniptcj  (at). 

Ex  parte  Barker.      -------  IX. 

25.  Loan  upon  a  parol  agreement  to  give  security  to  replace 
stock  by  a  given  day.  The  positive  contract  failing  by 
an  intervening  bankruptcy,  proof  may  be  made  in  re- 
spect of  the  contract  implied  by  law  from  the  loan. 
Ex  parte  Coming.     -        -        -        -        -        -        -  IX. 

S6.  Goods  sold ;  to  be  paid  for  by  bills  at  three  months.  The 
drawers  and  acceptors  becoming  bankrupt  before  the 
bills  were  due,  the  vendors,  having  received  dividends 
under  their  commissions,  entitled  to  prove  under  a  com- 
mission against  the  vendees,  who  had  not  indorsed  the 
bills,  the  deficiency  as  a  debt :  til)  that  shall  be  ascer- 
tained, a  claim ;  and  dividends  reserved  tor  the  whole. 
Ex  parte  Blackburn.  ------  X. 

27.  Agreement  on  marriage  by  the  husband  as  speedily  as 
may  be  to  settle  £40  a-year  upon  his  wife,  to  be  paid 
from  his  decease ;  a  sum  of  money  to  be  invested  in 
stock  for  the  purpose  of  raising  that  annual  sum;  tho- 
dividends  for  the  husband  for  life :  the  capital  for  tine 
issue,  &c.  Under  the  husband's  bankruptcy  proof 
allowed  for  the  wife  and  children  for  £S00 ;  amounting 
to  a  covenant  to  pay  that  sum  upon  tbe  marriage ;  and 
upon  the  principle  of  arrears  of  an  annuity  due  before 
the  bankruptcy.     Ex  parte  Granger.         -        -        -  X. 

S8.  Ground  of  reducing  in  the  first  instance  the  proof  in 
bankruptcy  in  cases  of  mortgage  and  deposit  of  secu- 
rities. As  to  the  effect  of  indorsement  to  secure  a  debt 
to  a  greater  amount,  qucere  ?  Distinction  as  to  accom- 
modation paper :  the  proof  not  to  be  expunged ;  but  to 
be  held  for  the  benefit  of  the  person  paying  in  nature 
of  a  surety.        --------  X. 

29.  Proof  by  the  widow  of  a  bankrupt  under  an  engagement 
by  the  marriage  settlement  to  settle  money,  which  he 
falsely  represented  himself  to  possess.  Ex  parteGardner.  XL 

50.  A.  and  B.  bankrupts.     Proof  in  respect    of  a  cash  ba- 

lance due  from  A.  to  B.  but  the  dividends  retained,  to 
re-imburse  the  estate  of  A.  what  it  should  over-pay  upou 
a  distinct  transaction ;  an  advance  of  bills  from  A.  to  !B.; 
some  of  which  were  dishonoured.     Ex  parteMetcalf.  -  X. 

51.  Proof  under  a  commission  of  bankruptcy  refused :  the 

party,  claiming  the  debt,  being  charged  by  the  exami- 
nation of  the  bankrupt  with  the  receipt  of  money ;  and 
refusing  a  disclosure  as  to  the  receipt  and  application, 
on  the  ground,  that  it  might  tend  to  criminate  him* 
Ex  parte  Symes.        -------  XI. 

32.  Verdict  and  judgment  afker  bankruptcy  in  an  action  pre- 
viously brought;  whether  for  an  antecedent  debt  by 
contract  or  mere  damages  in  tort,  the  costs  cannot  be 
proved  as  a  debt  under  the  commission.     Whether  in 

(tt)  bee  tbc  uole,  pagf  li5« 
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the  case  of  bankruptcy  between  verdict  or  nonsuit  and 
judgment  they  can  be  proved,  and  as  to  the  effect  of 
the  certificate  to  discharge  in  such  cases,  quaere  ?    Ex 
parte  HiU. XL  646 

33.  dosts,  incurred  after  bankruptcy,  discharged  by  the  cer- 

tificate, as  having  relation  to  the  original  debt,  yet  not 

capable  of  being  proved  under  the  commission.  -  XI.  640 

34.  Creditors,  having  proved  under  a  joint  commission  of 

bankruptcy  upon  a  joint  and  several  obligation,  but  not 
having  received  a  dividend,  permitted  to  wave  their 
proof,  and  to  prove  against  the  separate  estate ;  not  dis- 
turbing any  dividend  already  made.    Ex  parte  Beilby.        XIII.     70 

35.  No  proof  in  bankruptcy  under  a  written  undertaking  to 

pay  on  one  month^s  notice  the  debt  of  another ;  notice 
not  being  given  before  the  bankruptcy ;  and  the  debt 
therefore  contingent  (a).     Ex  parte  Minet.  -         -        XIV.  189 

36.  A  joint  creditor  not  admitted  to  prove  under  a  separate 

commission  of  bankruptcy  for  the  purpose  of  receiving 
dividends  with  the  separate  creditors;  though  there 
was  no  joint  property :  there  being  a  solvent  partner. 
Ex  parte  Kensington.         ------       XIV.  447 

37.  Proot  by  joint  crraitors  under  a  separate  commission ; 

there  being  no  joint  estate  or  solvent  partner.     Ex 

oarte  Sadler. XV.    58 

38.  Under  a  guaranty  the  debt  is  contingent  only :  therefore 

a  debt,  accrued  by  default  after  the  bankruptcy  of  the 
surety,  cannot  be'  proved  under  the  commission  (6). 
Ex  parte  Gordon. XV.  286 

39.  Proof  in  bankruptcy  under  promissory  notes  for  liqui- 

dated damages  by  compromise  of  an  action  for  seduc- 
tion, per  quod  servttium  amisit.  Distinction  as  to  a 
security  prcemium  pudoris.     Ex  parte  Mumford,         -         XV.  289 

40.  Joint  creditors  admitted  to  prove  under  a  separate  com- 

mission of  bankruptcy  for  the  purpose  of  assenting  to, 
or  dissenting  from,  the  certificate ;  not  to  receive  divi- 
dends with  nie  separate  creditors.     Ex  parte  Taitt.     -       XVI.  193 

41.  Proof  in  bankruptcy  under  a  covenant  by  the  bankrupt 

in  consideration  of  marriage  immediately  after  the  mar- 
riage, or  whenever  afterwards  requested  by  the  trustees, 
to  transfer  £2000  stock,  alleged  to  be  standing  in  his 
name;  though  not  the  fact :  but  the  specific  time  of  the 
request  must  be  ascertained.     Ex  parte  Campbell.      -       XVI.  244 

42.  Joint  creditors  cannot  prove  under  a  separate  commission 

of  bankruptcy  for  the  purpose  of  receiving  dividends, 
but  only  to  assent  to  or  dissent  from  the  certificate. 
An  account  and  application  of  the  joint  estate  is  di- 
rected on  the  application  of  any  joint  creditor:  the 
residue  to  be  distributed  according  to  the  respective 
interests  of  the  partners. -      XVII.  209 

(«)  See  the  note,  page  19().    Stat.  6  Geo.  4.  c.  16.  s.  56. 
(6)  See  the  note,  page  SSB.    StaU  6  Geo.  4.  c.  16.  s.  d6. 


% 


BANKRUPT. 


43. 


^I^tm 


45. 


46. 


4n. 


48. 


49. 
50. 


VoL    1 

Two  comTnissimi&  of  iMinkrapt^  hairing  is^ued^  aad  me 
being  superseded,  proofs  under  that  ordered  to  be  re- 
ceive under  the  other.  --•-•-  XVII. 
Acceptor  without  effects,,  for  the  accommodation  of  the 
drawer,  being  compelled  on  bis  bankruptcy  to  pay  the 
bill  (before  the  stat.  49  Greo.  3^  c.  121>  obtained  judg- 
ment in  an  action  for  the  amount,  with  interest  and 
costs.  The  assignee  of  that  judgment  was  admitted 
under  the  Act,  which  passed  in  the  interval,  to  prove 
the  original  debt,  not  disturbing  any  dividends  already 
made :  the  judgment  being  considered  as  a  security  for 
the  original  debt ;  which  mayibe  proved ;  and  wouki  be 
barred  by  the  certificate.     Ex  parte  Llaj^d*        «        -     X VIL 

Creditor's  right  in  bankruptcy  to  prove  and  avail  himself 
of  all  collateral  securities  £rom  third  persons,  to  the 
extent  of  20s.  in  the  pound.     Ex  parte  Parr*    -        -    XVIII. 

Bills  drawn  and  accepted  by  the  same  persons,  as  con- 
stituting distinct  firms:  proof  against  the  acceptor 
without  deducting  the  value  of  a  security  from  the 
drawer.    Ex  parte  Parr.   ------ 

Consignment  with  authority  to  sell,  to  re-imburse  ad- 
vances on  the  consignment ;  any  deficiency  to  be  made 
good  :  and  the  surplus,  if  any>  restored.  P)sirt  of  the 
goods  being  sold  to  the  consignors,  proof  under  their 
bankruptcy  was  limited  to  the  balance  of  the  original 
advance.     Ex  parte  Thompson.  .        -        - 

Right  of  joint  creditors  under  a  separate  commission  of 
bankruptcy  to  an  account  and  application  of  joint  e^ 
fects ;  limited  as  to  the  separate  estate  to  the  surplus, 
not  voting  in  the  choice  of  assignees.  .        •        -    XVIIL 

Debt,  absolute  by  the  happening  of  the  contingency 
before  bankruptcy,  proveable.     -        .        .        -        -       XIX. 

Proof  in  bankruptcy  upon  a  bill  reduced  by  the  previous 
part-pavment  or  declaration  of  dividend  from  the  estate 
of  another  party ;  unless  in  a  special  case;  as  where  it 
was  pending  a  petition  against  the  rejection  of  the 
proof  for  the  whole  amount;  which  decision  of  the 
commissioners  was  over-ruled.  Ex  parte  the  Royal 
Bank  of  Scotland.      -....••      XIX. 


XVIIL 


-   XVUL 


Rb-hbarino. — 1.     Limit  of  time. 

1.  Limit  of  time  to  re-hear  in  bankruptcy  proposed.     Ex 
parte  Roffey.     -------- 


XIX 


Relation.— K  \  g^^^^ty  miUgated. 


L  Severity  of  the  relation  under  the  bankrupt  law  mitigated 

by  Stat.  4&Geo.  3.  c.  135. 
S.  Severity  of  the  relation  under  the  bankrupt  law  mitigated 

by  Stat.   1  Jam.  i.  c.  15.  s.  4.,   stat.  ^1  Jam.  1.  c.  10. 

8. 14.,  Stat.  1!)  Geo.  2.  c.  3^.,  stat.  46  Geo.  3.  c.  135. 


XIII. 


XIIL 
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RiPmrBD  OwKBtt«  —  1.    TnuMfer  of  bill  of  sale  of  «faip,  not  at 

sea. — Registrj  Act. 
1.    As  between  parUiers. 

.'f  Debts  generally   witbia    the   atatate: 
*        mortgages  not. 


8.     Short  bills  not  within  the  statute. 
)9«    Possession  under  title  not  within  the 
statute. 

1.  Outre,  whether  shares  of  a  ship  not  at  sea  are  within 
SI  Jac*  1.  c  19.  s.  10,  11,  or  whether  transfer  of  bill 
of  sale  b  sufiicient  delivery  of  possession:  Also,  whe* 
ther  it  is  affected  by  the  Registry  Act  Ex  parte 
Stadgroanu        -.«-.-.-  I.  IQS 

&  Assignees  under  separate  conunission  cannot  come  upon 
joint  estate  for  a  sum  brought  into  the  partnership 
beyond  his  shares  for  creditors  rely  on  the  ostensible 
state  of  the  fund.        -..-...  I.  1^ 

S.  Debts  are  within  the  stat.  21  Jac.  1.  c.  19.  s.  11.    -        -  VI.  128 

4l  Though  debts,  in  general,  are  within  the  stat.  21  Jac.  1. 
c  19.  s.  11.  mortgages  oi  real  estate,  whether  original, 
#r  by  assignment,  and  though  also  secured  by  bond  or 
covenant,  are  not.    Jones  v.  Gibbons.         .        «        .  IX.  407 

5.  Requisites,  equivalent  to  delivery  of  chattels  personal, 
preventing  toe  effect  of  die  stat.  21  Jac  1.  c.  19.  s.  11, 
as  to  debts:  vis.  assignment;  delivery  of  the  security, 
if  any;  and  notice  to  the  debtor;  the  last  probably  re- 
quired, as  otherwise  the  debtor  may  safely  pay  the 
original  creditor.        -        -        -        -        -        -        -  IX.  410 

H  Debts  within  the  stat  21  Jac.  1.  c.  19.  s.  11.     -        A        j^y    jgy 

&  The  stat.  21  Jac.  1.  c.  19.  s.  11.  not  applicable  to  bills  in 
the  hands  of  a  banker  written  short,  or  sent  for  a  par- 
ticular purpose:  the  trust  accounting  for  the  posses- 
sion; being  considered  as  goods  in  the  hands  of  a 
factor,  with  a  single  distmction;  ^at  he  cannot  pledge; 
but  if  the  bills  are  dealt  with  before  bankruptcy,  the 
money  cannot  be  followed ;  as,  if  dealt  with  afterwards, 
it  may.     Ex  parie  Pease.  ------       XIX.    25 

9.  Furniture,  &c.  in  possession  of  a  bankrupt  according  to 
the  title  under  the  trust  of  a  will  did  not  pass  to  the 
assignees  under  stat.  21  Jac.  1.  c.  19.  s.  11.  Ex  parie 
Martin. XIX.  491 

8r-opp, — 1.    Separate  against  joint  debt. 

%    Not  against  bankrupt's  aoceptanee,  indorsed  be- 
fore, and  taken  op  after  bankruptcy. 

3.  Not  by  part-owners  of  ship  against  separate  debts 

to  each. 

4.  Separate  against  joint  debt. 
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Sbt-off. — 5.    Acceptance  dae  after  drawer's  bankraptcy. 

6.  Not  of  costs  ordered,    but  not   taxed   at  bank- 

ruptcy of  the  party  to  receive. 

7.  Debt  of    bankrupts   to    one   partner    separately 

against  joint  debt  of  him  and  his  partner  to  se- 
cure the  separate  debt  of  the  former. 

1.  Separate  commission  of  bankruptcy  against  one  partner: 
the  other  paid  the  joint  debts:  a  debtor  to  the  partner- 
ship, being  also  a  separate  creditor  of  the  bankrupt, 
was  allowed  upon  petition  to  set-off  against  the  bank- 
rupt's share  of  the  joint  debt,  and  to  prove  the  residue 
of  his  separate  debt ;  the  solvent  partner  consenting  to 
receive  his  share.    Ex  parte  Quintin  (a).     -        -        -  III 

S.  Acceptor  becoming  bankrupt,  the  petitioner,  having  in- 
dorsed before  the  bankruptcy,  took  up  the  bill :  he  may 
prove ;  but  cannot  set-off  a  debt  due  from  him  to  the 
estate.     Ex  parte  Hale.    ------  HI 

3.  Part-owners  of  a  ship  cannot  set-off  their  proportions  of 

a  debt  to  the  bankrupt  on  that  account  against  the  debts 
due  by  the  bankrupt  to  them  severally.  Ex  parte 
Christie.    ---------  X 

4.  Set-off  in  bankruptcy  of  a  separate  debt  from  the  estate 

against  a  joint  debt  to  it;  and  liberty  to  prove  the  ba- 
lance under  the  commission.     Ex  parte  Hanson.  -         XII 

5.  Acceptance,    not  due  till  after  the  bankruptcy  of  the 

drawer,  is  capable  of  set-off  within  the  clause  of  the 

act  as  to  mutual  credit.     Ex  parte  Wagstaff.      -        -       XIII 

6.  Costs  ordered  to  be  paid,  but  not  taxed  until  ailer  the 

bankruptcy  of  the  person  to  receive  them,  cannot  be 
set-off  by  the  party,  from  whom  they  were  due,  proving 
a  debt  under  the  commission.     Ex  parte  Thomas.        -         XV 

7.  Set-off  in  bankruptcy  of  a  debt  of  the  bankrupt  to  one 

partner  separately  against  a  joint  debt  of  him  and  his 
partner,  on  their  bond,  to  secure  the  separate  debt  of 
the  former.     Ex  parte  Hanson.  -        -        -        -     XVIII 

Ship  Owner.— 1.     Not  subject  to  the  bankrupt  law. 

1.  The  owner  of  a  share  in  a  ship  is  not  in  that  character 

subject  to  the  bankrupt  laws.     Ex  parte  Bowes.  -  IV 

Statotb  of  Limitations.-!.  J  p^^^^j,,  j„  bankruptcy. 

1.  A  debt,  which  could  not  be  recovered  in  an  action  against 

a  plea  of  the  Statute  of  Limitations,  nor  in  equity  by 
analogy  to  it,  not  admitted  under  a  commission  of  bank- 
ruptcy.    Ex  parte  Dewdney.      -----         XV 

2.  Order  {Ex  parte  Dewdney^  vol.  xv.  479),  giving  effect  to 

the  Statute  of  Limitations  in  bankruptcy,  affirmed  on 
re-hearing.     Ex  parte  Roffey.    -        -        -        -        -       XIX 


(a)  See  the  note,  Vol.  III.  page  248. 
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'     A*  (  Loan,  secured  by  b«nd  forfeited,  proved. 
3.    To  be  replaced  on  demand. 

1.  Bond,  upon  a  loan  of  stock,  to  secure  a  re-transfer,  and 
the  dividends  in  the  mean  lame.  The  obtigor  becoming 
a  bankrupt  after  the  day  mentioned  in  the  condition, 
proof  was  admitted  for  the  amount  of  the  dividends 
due  before  the  bankruptcy  and  the  value  of  the  stock 
at  the  date  of  the  commission,  by  analogy  to  the  case 
of  annuities.     £ir  parte  Day.    -----         VII.  301 

^  No  proof  under  a  bond  to  replace  stock  and  pay  the 
dividends^  unless  forfeited  either  as  to  the  capitol  or 
dividend  before  the  bankruptcy.    Ex  parte  King^        -       Y III.  334 

3.  Agreement  to  replace  stock  upon  demand.    If  demand  is 

made  before  the  bankruptcy,  the  price  may  be  proved.        VIII.  337 

Stock-Holdbr.  — 

1.  Holders  of  stock  m  public  companies  not  liable  to  the 

bankrupt  law  in  that  character  merely.         -        •        .        XV*  357 

Sdpbbskoing. — 1.  Not  by  iietitioning  creditor  alone. 

^  Though  two  creditors  could  not  be  found. 

9.  Oeoeral  Order. 

4.  On  several  grounds. 

'  >  Not  tOl  the  writ  issues. 

7.  Wkk  aotice  of  adiadication  quashed. 

8.  Not  on  affidavit  ot  solvency,  &c. 
0.     Not  by  petitioning  creditor  alone* 

10.  Of  country  commission  under  General  Order. 

11.  Not  before  sarrender. 

12.  Not  witboQt  consent,  though  some  abroad 

and  not  to  be  found. 

13.  Not  for  fraud  in  the  case  of  purchases. 

14.  Nott  before  surrender. 

15.  )  On  fraud,  &c.  with  costs  against  solicitor ; 

16.  )      if  abuse  equal  to  a  contempt. 

17.  Not  for  want  of  act  of  bankruptcy  before 

docket. 

18.  Provision  for  costs  without  assigning  bond. 

19.  After  certificate  fraudulent,  unless  laches. 
^.    Not  by  the  bankrupt  on  security  to  petition- 
ing creditor. 

21.  Afler  acquiescence  not  without  trial. 

22.  On  prior  act  of  bankruptcy :  whether  com* 

petent  to  the  bankrupt. 
28. ,  Whether  of  second  commission  against  un- 
certificated bankrupt  at  his  instance. 

24.  By  consent. 

25.  Discretion  as  to  commission  against  uncer- 

tificated bankrupt. 

26.  By    bankrupt    uncertificated    under    prior 

commission. 

27.  Not  while  under  commitment 

28.  Not  before  surrender. 
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SuPERSBDiNO. — 29.  To  defeat  prosecotion  under  circamsUDces. 

30.  While  anfler  cowmitment. 

31.  By  consent. 

32.  Discretionarj. 

1.  Creditor  upon  receiving  his  debt  superseded  a  commis- 
sion of  bankruptcy  without  application  to  the  Court : 
ordered  to  refund.     Ex  parte  Thomson.      ...  ] 

i.  Bankruptcy  superseded ;  all  the  creditors  being  paid,  and 
consenting,  except  two,  who  could  not  be  found:  but 
their  securities  were  delivered  up  with  receipts  upon 
them,  and  their  signatures  proved.     Ex  parte  King.  -  I] 

S*  General  Order,  that  commissions  of  bankrupt  to  be  exe* 
cuted  in  London  shall  be  supersedable  for  want  of  pro* 
secution  at  the  end  of  fourteen  days,  and  those  not  to 
be  executed  in  London  at  the  end  of  twenty-ei^ht  days, 
from  the  date ;  and  that  one  day  more  shall  elapse  be- 
fore the  order  for  the  supersedeas;  and  the  applica- 
tion, first  made  in  that  day  by  any  other  attorney  for  a 
supersedeas,  and  a  new  commission,  shall  be  preferred 
to  that  of  the  attorney,  who  sued  out  the  former.  -  U 

4.  Commission  of  bankruptcy  superseded  on  the  grounds, 

that  the  act  of  bankruptcy  was  near  eleven  years  before, 
and  perfectly  notorious ;  and  that  it  was  founded  upon 
the  debt  of  a  creditor,  who  must  of  necessity  gain  the 
whole  direction ;  and  the  debt  being  matter  of  account 
disputed  by  the  bankrupt  in  an  action,  in  which  he 
swore  to  a  debt  due  to  him,  and  by  filing  a  bill  in 
equity.     Ex  parte  Bowes.  -----  JV 

5.  A  commbsion  of  bankruptcy  supersedable  under  Lord 

Loughborough's  order,  dated  the  26th  of  June,  1793,  is 
not  actually  superseded,  till  the  writ  of  supersedeas 
issues;  and  therefore  having  been  opened,  and  the 
bankruptcy  adjudged,  after  the  order  made  for  the 
supersedeas,  but  before  the  writ  sealed,  notice  of  the 
a])plication  having  been  according  to  the  practice  in  the 
office  sent  to  the  solicitor,  the  commission  was  sup« 
ported.    Ex  parte  Leicester.      -----  VI 

6.  An  order  for  a  supersedeas  has  no  effect  till  the  writ 

issues.     Ex  parte  Layton.           -----  VI 

7*  Adjudication  of  bankruptcy  on  Saturday  too  late  for  the 
6azette.  On  Monday  another  solicitor  having  notice 
obtained  a  supersedeas  under  the  General  Order,  S6th 
June,  1793:  both  the  bankruptcy  and  the  supersedeas 
appeared  in  the  Gazette  on  Tuesday.  The  supersedeas 
was  quashed;  and  a  procedenclo  issued.  Ex  parte  Ellis.  VII 
8.  Petition  to  supersede  a  commission  of  bankruptcy,  befoi*e 
any  meeting,  upon  affidavits  of  the  solvency  of  the  bank- 
rupt, that  he  never  committed  an  act  of  bankruptcy, 
and  did  not  owe  the  petitioning  creditor £100,  refused: 
nor  would  the  Lord  Chancellor  direct  an  issue.  Ex 
parte  Stokes. VII 
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9.  Commission  of  bankruptcy  an  execution  for  all  creditors^ 

The  petitioning  creditor  therefore  cannot  receive  his 
debt,  and  the  commission  be  superseded,  while  the 
others  are  unsatisfied.         ------         VII.  408 

10.  Supersedeas  of  a  country  commission  of  bankruptcy  under 

toe  Greneral  Order,  26th  June,  1793,  for  want  of  notice 
of  the  adjudication ;  though  from  the  distance  impos- 
sible by  course  of  post.     Ex  parte  Henderson.    -        -   VIL  137,  n. 

11.  A  bankrupt,  who  has  neglected  to  surrender,  cannot  su- 

persede his  commission  with  the  consent  of  his  creditors 
without  first  obtaining  leave  to  surrender*  Ex  parte 
Jones. VIII.  328 

12.  Though  90s.  in  the  pound  have  been  paid  under  a  com- 

mission of  bankruptcy,  and  the  certificate  obtained,  the 
commission  cannot  be  superseded  without  consent  of  the 
creditors  upon  the  circumstance,  that  some  are  abroad, 
and  not  to  be  found.    Ex  parte  JacJcson.    .        -        -       YIIL  533 

13.  A  commission  of  bankruptcy  not  superseded  for  fraud, 

where  purchases  have  been  made  under  it.     Ex  parte 

Edwards. X.  104 

14.  A  commission  of  bankruptcy  cannot  be  superseded,  be- 

fore the  bankrupt  has  surrendered.    Ex  parte  Jones.  XL  409 

15.  Commission  of  bankruptcy  superseded  with  costs  for  fraud 

and  misconduct.  The  solicitor  charged  with  costs ;  not 
as  having  taken  the  creditor's  account  of  the  amount  of 
his  debt,  without  sufficient  inquiry,  being  pressed  by 
an  execution ;  but  as  having  by  a  false  description  ob- 
tained the  docket  contrary  to  the  General  Order  of 
Lord  Rosslyn,  requiring  in  a  country  commission  two 
barristers,  &c. ;  which  order  is  upon  application  in  a 
proper  case  dispensed  with.     Ex  parte  Conway.         -       XIIL    63 

16.  Commission   of  bankruptcy  superseded  with  costs:   the 

bond  to  be  assigned ;  and  the  proceedings  to  be  im- 
pounded. The  solicitor  not  charged  with  the  costs; 
unless  guilty  of  such  an  abuse  as  amounts  to  a  con- 
tempt ;  in  which  case  he  might  even  be  struck  off  the 
roll ;  but,  the  charges  being  denied,  the  creditor  must 
bring  an  action  against  him.     Ex  parte  Heywood.        -      XIIL     67 

17.  Commission  of  bankruptcy  not  superseded  for  want  of 

an  act  of  bankruptcy  previous  to  striking  the  docket: 
the  affidavit  of  belief,  that  the  party  is  a  bankrupt  at 
that  time,  not  being  required  by  the  statute ;  though 
according  to  the  practice.     Wydowns  Case.        -        -       XIV.    80 

18.  Where  the  conduct  of  the  petitioning  creditor  under  a 

commission  of  bankruptcy,  superseded,  though  impro- 
per, in  swearing  to  a  bankruptcy,  which  he  cannot  esta- 
blish, was  not  such  as  to  justify  an  assignment  of  the 
bond,  upon  which  the  whole  penalty  must  be  recovered, 
the  Lord  Chancellor  would  have  ordered  it  to  stand  as 
a  security  for  the  costs,  to  be  ascertained  in  an  issue: 
but,  the  creditor  having  become  a  bankrupt,  to  obviate 
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the  objection,  that  the  costs,  so  ascertained,  would  be 

a  debt  liquidated  after  the  bankruptcy,  a  specific  sum       

was  named.    Ex  parte  Bimene.  -        -        -        -       XTV.  © 

19.  Commission  of  bankruptcy  may  be  superseded  after  the 

certificate  obtuned ;  as  where  fraudulently  taken  out, 
at  the  instance  of  the  bankrupt :  but  where  the  appli- 
cation, which  might  have  been  made  earlier,  was  de- 
layed five  years,  and  was  founded  upon  objections  to 
the  trading  and  the  petitioning  creditor's  debt,  which 
must  have  been  tried  at  law,  the  petition  was  dismissed. 
Ex  parte  Moule.        -------       XIV.  6 

20.  A  bankrupt  could  not  supersede  his  commission  by  im- 

peaching the  petitioning  creditor's  debt  on  the  ground 
of  a  security  taken  privately :  the  remedy  under  the 
Stat.  5  Greo.  2.  c.  SO.  s.  24.  being  given  to  some  other 
creditor.    Ex  parte  Kirk.  -----         XV.  4^ 

SI.  Commission  of  bankruptcy  after  a  considerable  acqui- 
escence by  the  bankrupt  not  superseded  without  a  trial 
at  law -        -        XV.  4( 

92.  Distinction  between  the  application  of  a  creditor  and 
that  of  the  bankrupt  to  supersede  the  commission  upon 
a  prior  act  of  bankruptcy,  &c.  Whether  that  is  com- 
petent to  the  bankrupt,  qutjere.   -----         XV.  46 

23.  Though  a  second  commission  against  a  bankrupt,  uncer- 
tificated under  a  former  commission,  is  bad  at  law,  whe- 
ther the  Lord  Chancellor  will  at  the  instance  of  the 
bankrupt  supersede  the  latter,  if  the  assignees  under 
the  former  will  not  interfere  with  the  property,  quaere. 
Notice  to  them  directed.     Ex  parte  Rhodes.       -        -        XV.  5S 

54.  Commission  of  bankruptcy  supersedable  at  any  time 

after  the  first  meeting  upon  consent  of  all  the  creditors, 

who  had  proved  (a).    Ex  parte  Duckworth.         -        -       XVI.  4-] 

55.  Discretion  of  the  Great  Seal  to  supersede  a  second  com- 

mission against  an  uncertificated  bankrupt,  and  even, 
under  circumstances,  on  the  petition  of  tne  bankrupt; 
or  not.  The  petition  for  that  purpose  of  the  petition- 
ing creditor  under  the  first  commission  dismissed  with 
costs,  under  the  circumstances :  fifteen  years  since  the 
first  commission ;  during  the  last  seven  of  which  the 
bankrupt,  who  was  his  son-in-law,  was  permitted  to 
carry  on  trade  in  another  place.     Ex  parte  Lees.         -       XVI.  4 

26.  Circumstances,  under  which  a  bankrupt  uncertificated 
might  petition  to  supersede  a  second  commission  against 
him XVI.  4 

S7.  Bankrupt  cannot  supersede  his  commission  with  consent 
of  all  the  creditors,  while  under  commitment  by  the 
commissioners.    (See  No.  30.)    Ex  parte  Bean.  -      XVII. 

38.  Bankrupt  cannot  supersede  his  commission  before  sur- 
render.       XVII. 


(a)  See  the  note,  Vol.  XVI.  page  417. 
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S9.  Commission  of  bankruptcy  supersededi  to  defeat  a  pro- 
secution for  omitting  to  surrender  under  circumstances 
of  erroneous  advice^  no  fraud,  and  another  commission 
issued  proceeding.     Ex  parte  Lavender.     .        .        . 

SO.  Bankrupt  under  commitment  may  petition  to  supersede 
the  commission.    (See  No.  27.)    Ex  parte  M^Genms. 

31.  Commission  of  bankruptcy  not  superseded  without  con- 
sent of  all  the  creditors,  who  had  proved,  certified  by 
the  commissioners,  and  affidavit  of  the  bankrupt's  con- 
firmation of  all  purchases  under  the  commission ;  con- 
sent of  creditors,  who  had  received  20^.  in  the  pound, 
not  dispensed  with.  Ex  parte  Milner.  ... 
32.  Discretionary  power  of  superseding  a  commission  of  bank- 
ruptcy.   Ex  parte  Hodgson.      .        .        .        -        . 

SuRBTT. — 1.    Right,  having  paid  to  tho  extent  of  his  engage- 
ment. 
2.    Restrained  from  proceeding  at  law. 

1.  Surety  for  indemnity  to  a  Umited  amount,  having  paid  to 

the  extent  of  his  engagement,  entitled  to  dividends 
upon  proof  by  the  creditor  under  the  bankruptcy  of 
the  pnncipal  debtor ;  subject  {Ex  parte  Turner ^  vol.  iii. 
343)  to  a  deduction  of  the  proportion  of  dividend  upon 
the  residue  of  the  debt  proved,  beyond  that,  for  which 
the  surety  was  engaged,  supposing  that  expunged. 
Surety  not  entitled  to  the  benefit  of  proof  against  other 
estates  upon  a  distinct  security.     Paley  v.  Field. 

2.  Bill,  after  proof  under  a  commission  against  the  acceptor, 

was  paid  by  the  drawer ;  who,  after  a  dividend  having 
arrested  the  bankrupt  for  the  balance,  and  being  also 
a  surety  for  him  on  another  bill,  was  ordered  to  dis- 
cbarge him;  and  restrained  from  lodging  any  detainer; 
uuder  the  stat.  48  Geo.  3.  c.  121.  s.  8  and  14.  Ex 
parteLobbon.    .------- 

Surplus.  —  1.} 

4. 
5. 
6. 
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xvni.  18 

XVIII.  289 


XIX.  S04 
XIX.  291 


XII.  435 


XVII.  334 


Subsequent,  not  componnd,  interest. 


7. 


8. 


Liable  to  the  contribntion  formerly. 

Liable  to  surety. 

Of  separate  estate  liable  to  joint  debts  before 

interest. 
Under  joint  commission  interest  in  preference  to 

a  debt  from  separate  to  joint  estate. 
Bankrupt's  right  to  petition. 

I.  Upon  a  bankruptcy  there  being  a  surplus  after  dividing 
to  the  amount  of  the  whole  principal  with  interest  to 
the  suing  out  the  commission,  subsequent  interest  or- 
dered on  petition  of  bond  creditors,  saving  just  allow- 
ances; and  commissioners  might  give  it  without  order; 
and  need  stop  at  nothing  but  want  of  assets.  But  no 
compound  interest  allowed.     Ex  parte  Morris.   - 

o2 


I.     32 
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2.  Creditors  of  bankrupt  entitled  to  interest,  if  a  surplus.  L 

3.  In  case  of  a  surplus  coming  to  a  bankrupt,  creditors  have 

a  right  to  interest,  wherever  there  is  a  contract  for  it, 
appearing  either  on  the  face  of  the  security  or  by  evi* 
dence.    Ex  parte  MiUs.    -.--•-  IL 

4.  Where  debts  did  not  carry  interest  by  the  contract,  the 

Court  made  the  bankrupt  pay  the  contribution  out  of 

the  surplus  (1739). -        -  11. 

5.  A  surety  admitted  under  the  bankruptcv  of  his  principal 

as  to  all  recovered  against  him  and  all  his  costs;  there 

being  a  surplus.  ..«•--.  TL 

6.  Separate  creditors,  having  received  iOs.  in  the  pound, 

are  not  entitled  to  interest  out  of  the  surplus  of  the 
separate  estate,  until  the  joint  creditors  are  paid  SOs. 
in  the  pound.    Ex  parte  Clarke.         -        -        -        -  IV. 

7.  Under  a  joint  commission  of  bankruptcy  the  rights  of  the 

creditors  to  interest  subsequent  to  the  date  of  the  com- 
mission in  the  case  of  a  surplus  preferred  to  a  debt  from 
the  separate  to  the  joint  estate;  upon  the  principle, 
that  neither  the  partnership  nor  the  individual  debtor 
can  claim  in  competition  with  the  creditors.  Ex  parte 
Reeve.       ---------  IX. 

8.  Bankrupt's  right  to  petition  in  respect  of  his  interest  in 

the  surplus.       --------    XVIII. 

Surrender.—!.    Prevented  by  default  of  the  commissioners* 

2.    Time  enlarged. 

.  •  >  After  the  time. 

1.  Bankrupt  was  prevented  from  surrendering,  because  the 

commissioners  did  not  attend  at  the  day :  on  petition 
of  the  commissioners  another  day  was  appointed.  The 
Court  blamed  their  conduct;  and  said,  the  petition 
ought  to  have  been  by  the  bankrupt.     Ex  parte  Grey.  I. 

2.  Order  to  enlarge  the  time  for  a  bankrupt's  surrender  can 

be  obtained  only  on  the  application  of  the  bankrupt 
himself  by  affidavit,  or  the  assignees.  One  instance 
to  the  contrary  under  very  spedal  circumstances.  Ful^ 
ler^s  Case.  --------  X. 

S.  Order  in  bankruptcy  to  commissioners  to  take  the  sur- 
render under  circumstances,  that  prevented  it  in  time. 
Ex  parte  Higginson.  ------        XIL 

4.  The  Lord  Chancellor^  order,  giving  a  bankrupt  liberty 
to  surrender  after  the  time,  prescribed  by  the  Act  of 
Parliament,  is  not  mandatory  upon  him :  and  gives  him 
no  protection :  except  as  it  may  shew  the  favourable 
inclination  of  the  Lord  Chancellor;  and  by  not  surren* 
dering  he  does  not  incur  a  contempt.  -        -        -        -        XIV. 
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S.  Effect  of  the  Lord  Chancettor*s  order,  after  expiration 
of  the  time  for  surrender  of  a  bankrupt :  authorizing, 
not  compelling,  the  commissioners  to  take  the  examin- 
ation; and  shewing  the  Chancellor's  opinion,  that  it  is 
not  fit,  that  he  should  be  criminally  prosecuted.  Anon.  XV*  1 
6b  Effect  of  the  Lord  Chancellor's  order  permitting  a  bank- 
rupt to  surrender  after  expiration  of  the  time;  not 
protecting  him  firom  a  prosecution.      ....        XV.  1 19 

TsADlMG. —  1.    During  infancy  not  sufficient. 
2.    Small,  if  general,  sufficient. 

1.  Commission  of  bankruptcy  cannot  be  supported  by  trading 

during  infancy.  -------       XIV.  COS 

8.  Trading  in  a  very  small  degree  will  sustain  a  commission 
of  bankruptcy ;  if  sufficient  for  the  inference  of  an  in- 
tention to  deal  generally.    ------       XIV.  603 

Ckduiwritbr. — I.    Not  subject  as  such  before  5  Geo.  4. 

1.  An  underwriter,  merely  in  that  character,  cannot  be  a 

bankrupt(a).    Ex  parte  Bell. XV.  S55 

UsniT. — 1.    Dbtinctioa  in  bankruptcy  and  equity. 

1.  Distinction  between  the  jurisdictions  in  equity  and  in 
bankruptcy  in  setting  aside  securities  affected  by  usury. 
In  bankruptcy  the  party  is  not,  as  in  the  other  case, 
left  a  creditor  for  what  was  actually  advanced.    -        -  IX.    84 

o*  (  Equity  on  her  property. 

3.    Slock  in  her  name  recovered  by  assignee. 

Equity  on  her  property. 

7.    SetUement  of  her  property  on  bankruptcy  valid. 

1.  Assignees  of  bankrupt,  taking  his  wife's  fortune  out  of 
the  Court,  must  make  a  provision  for  her.  They  con- 
sented to  give  her  half.     Brown  v.  Clark.    -        -        -  HL  167 

2.  Assignees  of  a  bankrupt,  defendants  in  respect  of  an 
interest  in  his  wife,  cannot  take  it  without  making  a 
provision  for  her.     Freeman  v.  Parsley.      -        -        -  III.  421 

3.  Assignees  of  a  bankrupt  recovered  in  an  action  against 
the  Bank  stock,  standing  in  the  name  of  the  wife.         -  III.  620 

4.  Assignees  of  a  bankrupt,  claiming  property  in  right  of 
hb  wife,  must  make  provision  for  her.  Lumb  v.  Milnes.  V.  517 

5.  Assignees  under  a  commission  of  bankruptcy  are  in  the 
place  of  the  bankrupt  with  reference  to  the  equitable 
interest  of  his  wife.    -------  XI.     17 

6.  Assignees  of  a  bankrupt  are  entitled  to  the  equitable  in- 
terest for  the  life  of  his  wife,  as  well  as  a  capital  sum, 
subject  to  the  equity,  requiring  a  provision  for  her  out 
of  it.         - XL    26 


(a)  See  Uie  DOte,  VoU  X,V.  page  353. 
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7.  Setdement,  previous  to  marriage,  of  money,  the  property 
of  the  wife,  upon  the  event  of  the  husband  s  bank- 
ruptcy, valid ;  and  part,  being  lent  to  the  husband  upon 
his  bond  under  a  power  for  that  purpose,  was  proved 
under  the  commission.    Ex  parte  Hinton.  -        -        -       XIY. 

See  Alien  (Enemy  6.)  Annuity  17.  22.  Aineti  43.  At- 
tignment  1 .  2.  Attorney  and  Solicitor  {Attorney  and 
Client  9.)  Bail  4.  Baron  and  Feme  24.  27.  56.  69. 
Bill  of  Exchange.  Bond  5.  10.  Chattel  4.  Contin- 
gent Interest  1.  Contract  (Illegal  1.)  Demurrer  1. 
Devise  30.  Dower  6.  Evidence  (interest  5.)  Fraud  9. 
General  Order  in  Bankruptcy ,  Vol.  VI.  578.  Insolvent 
Act  1.  Interpleader  17.  Jurisdiction  J  4.  Landlord 
and  Tenant  32.  33.  Lien  5.  6.  7.  14.  21.  Limitatume 
(Stat,  of)  (Time,)  Lunacy  13.  Mortgage  (Tacking  2.) 
Notice  3.  13.  Partner  9. 15.  19.  22.  23.  29.  36.  40. 
Pleading  (Demurrer  IZ.)  Practice  V3.  22.  100.  101. 
110.  236.  Prerogative  1.  Principal  and  Surety  6.  8. 
12.  13.  Privilege  (Arrest  2.  3.  5.  6.  7.)  Purchase  14. 
49.  50.  Registry  (Ship  11.)  Scandal  6.  8.  9.  10. 
&/-ojf4.  8.  iSfocAl5.  TacAtn^  6.  8.10.11.  7Vics/82. 
Valuation  3.  4.  6.  7.  Fendor  ami  Feiute  26.  Volun* 
tary  Settlement,  4rc.  1. 

BANK  STOCK. 

1. )  Distribntion    of  extraordinarv    profit ;    whether  as 
2.  j[      bonus  or  capital ;  or  as  dividend. 

1.  Distribution  by  the  Bank  of  extraordinary  profit,  beyond 
the  regular  dividend,  not  by  way  of  increased  dividend, 
but  as  a  bonus,  taken  as  capital ;  and  the  manner,  in 
which  it  is  given,  makes  no  difference.  Witts  v. 
Steere(a). -        -       XIII. 

S.  Tenant  for  life  of  Bank  stock  held  entitled  to  a  dividend 
'*  o{£5  per  cent,  interest  and  profits  for  the  half  year.'* 
Barclay  v.  Waineunight.    ------      XIV. 

See  Stock  4.  10. 1 1. 

BANS. 
See  Marriage  10. 12.     Ward  of  Court  3. 

BAR. 
See  Infant  27. 

BARGAIN  AND  SALE. 

See  Purchase  19. 
BARGAIN  AND  SALE  (Enrolling.) 

See  Vendor  and  Vendee  18. 

BARON  AND  FEME. 

1.  Fraud  on  marital  right 

2.  Conveyance  by  feme  pending  marriage  treaty. 


(c)  See  the  note,  Vol.  IV.  page  80S. 


>- Exoneration  from  mortgage  of  her  estate. 
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3.  Ne  exeat  Regno  rerased  on  wife's  affidani  against  hus- 

band. 

4.  Wife's  endenee  against  husband. 

6. 
7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18.-^ 

19.  Legacy  to  wife  settled. 

20.  Examination  as  to  money  to  be  laid  out  in  land  for 

wife. 

21.  Wife's  eoDtract  not  enforced. 

22.  Effect  of  wife's  elopement  and  adultery  on  settiement. 

23.  CouTeyance  by  feme  pending  marriage  treaty  without 

notice. 
24. )  Wife's  equity  on  trust  property  against  assignees  of 
25. )     husband  bankrupt. 

26.  No  action  by  assignee  of  wife's  choie  in  action. 

27.  Wife's  canity  in  trust  property  against  assignees  of 

husband,  bankrupt. 

28  ) 

'  >  Marital  right  on  wife's  death :  not  as  next  of  kin. 

30.    Wife's  right  by  surviving  not  bound  by  agreement. 
^J- 1  Marital  right. 

33.  SetUement  approved  binding  after  death. 

34.  Assignment  of  wife's  equitable  interest. 

35.  No  action  by  husband  for  wife's  legacy. 

36.  Assignment  of  wife's  equitable  interest. 

37.  Hasband  proving  in  bankruptcy  the  value  of  annuities 

to  the  separate  use. 

38.  Claim  against  assets  as  a  gift  to  the  separate  use  failed 

on  evidence. 

39.  Demurrer  by  wife  to  discovery,  as  agent  to  husband. 

40.  Wife's  survivorship  against  appropriation. 

41.  Legacy  to  wife  settied. 

42.  Equity  of  wife  and  children  to  a  farther  settlement 

out  of  property  coming  to  her. 

43.  Hasbanci  committed,  until  his  wife  should  do  an  act, 

discharged,  if  he  cannot  prevail  on  her. 

44.  Provision  by  setUement  not  a  purchase  of  all  wife's 

property,  unless  clearly  intended. 

45.  Provision  in  lieu  of  dower  or  thirds  a  bar  under  intestacy. 

46.  Whether  agreement  to  let  binds  wife  surviving;  and 

if  so,  whether  the  rent  survives. 

47.  Extent  of  consideration  of  marriage. 
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48.    Marital  right  in  chattel  real. 

40.    Obligations  not  snrviving  against  husband. 

60.  Interest  in  nature  of  chose  in  action,  not  redoced  into 

possession,  passed  bv  will  of  wife  surviving. 

61.  Decree  to  procure  wi^  to  join. 

52.  Whether  jurisdiction  to  permit  wife  to  give  up  trust- 
fund,  not  to  her  separate  use  or  appointment. 

63.  Trustee  may  pay  husband  :  no  instance  of  application 
on  wife's  equity  by  the  debtor. 

54.  Whether  decree  to  procure  wife  to  join^ 

55.  Produce  of  advancement  by  wife  on  a  joint  adventure 

decreed  to  husband. 

66*  Legacy  of  stock  in  trust  for  wife  survives  against  as- 
signees under  husband's  bankruptcy. 

67.  Settlement  in  consideration  of  wife's  fortune  confined  ; 
and  husband,  not  having  fulfilled  his  part,  cannot 
claim. 

58.  Analogy  between  law  and  equity  as  to  survivorship, 

59.  Distinction  in  equity  as  to  survivorship  between  as« 

signments  voluntary  and  for  value. 
00.    Stock  in  wife's  name  as  next  of  kin  survived :  husband 

having  only  signed  partial  transfers.     Whether  ho 

could  transfer ;  or  be  prevented. 
61 .    Term  survives ;  if  not  disposed  of  by  marital  right. 
0'2,    Arbitration  refused  upon  wife's  interest. 

63.  Interest  of  wife's  money  in  Court  refused  on  ill-treat- 

ment. 

64.  Settlement  decreed  out  of  wife's  property  not  affected 

by  her  death  before  Report. 

65.  Waver  of  settlement  out  of  wife's  property. 

66.  Marital  right  to  wife's  property. 

67.  Trustee  for  wife  may  pay  husband  before  bill. 

68.  Survivorship  after  order  for  a  proposal. 

69.  Settlement  in  consideration  of  portion  limited  to  the 

marriage  without  clear  intent.     No  set-off  of  hus- 
band's debt  against  her,  as  next  of  kin. 

70.  Marital  right  to  her  chose  in  action. 

71.  No  jurisdiction  by  consent  upon  absolute   trust  for 

wife  surviving. 

72.  Dividends   paid   to  wife,  subject  to  a  partial  assignor 

ment  by  husband,  gone  abroad  without  making  any 
provision. 

73.  Effect  of  husband's  assignment  for  value  on  wife's 

equity. 

74.  Wife's  contract  void. 

75.  Wife  cannot  execute  a  deed  generally. 

76.  Marriage  not  affected  by  contract 

77.  Sale  of  reversionary  interest  in  stock  by  consent. 

78.  ConseQt  not  taken  until  the  subject  ascertained. 

^'  >  Reducing  wife's  legacy  into  possession. 

81.  Settlement  decreed  out  of  wife's  property  not  affected 

by  her  death  before  Report. 

82.  As  to  wife's  right  to  wave  proposal  as  against  he^ 

children. 
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83.    Wife's  equitable  right  to  a  settlement  upon  herself  and 

children. 
84»    Whether  children  have  a  right  to  a  settlement  after 

mother's  death. 
85.    Wife  ordered  to  answer  husband's  bill. 
66.     Wife  guardian  of  illegitimate  children  :  payment  on 

separate  receipt. 

87.  Covenant  within  six  months  after  husband's  death  to 

pay  wife,  if  she  survives,  contingent. 

88.  Setdement,  decreed  out  of  wife's  property,  not  af- 

fected by  her  death  before  Report. 
88*    Probate  of  wife's  will  limited  as  to  beneficial  interest, 

not,  as  executrix,  to  make  an  executor. 
80.    Demurrer  by  wife  to  discovery  as  agent  to  husband. 

91.  Wife's  reversion  on  husband's  death  not  assignable  by 

him. 

92.  Wife's  reversion  on   mortgage  reserved  to  the  sur- 

vivor, husband  surviving  entitled. 

93.  Wife's  stock  not  vested  in  husband  by  transfer  as 

trustee. 

94.  Settlement  of  all  personal  property  husband  should  be 

possessed  of  during  life ;  attaching  on  capital,  not 
income. 

95  I 

gg'  >  Effect  of  consideration  of  marriage  against  creditors. 

97.  Wife  not  chargeable  with  default. 

98.  Not  evidence  for  or  against  each  other. 

1.  The  burthens,  to  which  a  husband  is  liable,  are  a  consi- 
deration for  his  marital  rights ;  upon  which  therefore 
fraud  may  be  committed.  .....  I.    28 

&  Conveyance  by  a  woman  under  any  circumstances,  and 
even  the  moment  before  marriage,  good  primd  facie: 
bad  only,  if  fraud ;  as  where  made  pending  the  treaty 
without  notice.  .-...--  L28 

3.  Ife  exeat  regno  upon  affidavit  of  wife  against  husband 

refused.     Sedgwick  v.  Watkins.  ...        -  I.    49 

4.  Wife's  evidence  against  husband  allowed  only  for  security 

of  the  peace ;  but  she  cannot  sustain  an  indictment 

against  him.       -....---  I.    49 

5.  Wife  barred  from  her  right  to  be  exonerated  out  of  the 

assets  of  her  husband  in  respect  of  money  raised  by 
mortgage  of  her  estate,  and  received  by  him,  by  telling 
executor,  she  would  not  raise  her  claim ;  and  no  differ- 
ence, whether  legacies  were  paid  before  or  after. 
Clinton  v.  Hooper.    .-.----  L  178 

6.  Parol  evidence  of  her  declarations  admissible  to  prove, 

that  it  was  not  applied  for  the  husband's  use ;  not  to 
prove  the  transaction  itself  different  from  what  it  ap- 
pears to  be  by  the  instruments  and  the  other  evidence ; 
as  that  it  was  intended  as  a  gift  to  him.  CUnton  v. 
Hooper.    ---------  I.  173 

7.  General  pjpceptioa  of  mortgage  debts  out  of  charge  in 
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will  for  debts  not  sufficient  to  put  wife  to  election  to 
take  under  will  or  have  mortgage  of  her  estate  paid 
out  of  assets.     --------  L  178 

8.  Proof  of  application  of  money  raised  on  wife's  estate  to 

her  use  bars  her  demand  on  husband's  assets.    Wife 

does  not  stand  in  place  of  the  mortgagee.    -        -        -  I.  181 

9.  Parol  evidence  admissible  to  prove  application  for  be- 

nefit of  the  wife  or  any  relation  of  her  s.     -        -        •  I.  184 

10.  Heir  at  law  would  be  barred  of  his  right  against  personal 
assets  by  declaration,  proved  by  parol,  that  he  would 
not  raise  his  claim,  or,  even  after  legacies  paid,  affirm- 
ing it ;  and  wife's  case  is  the  same  as  that  of  heir  at 

law. I.  185 

IL  Husband  having  paid  part  of  mortgage  upon  wife's  es- 
tate, in  which  she  had  joined,  may  by  his  indorsement 
charge  it  again  to  the  same  amount,  but  not  ulira.      -  L  185 

IS.  Husband  acquires  no  interest  in  it  by  paying  it  o£Fl  -  I.  186 

IS.  Wife  not  to  be  paid  in  preference  to  onerous  creditors.  -  L  186 

14.  Wife's  right  not  on  the  contract;  but  because,  being  hus- 

band's debt,  his  personal  estate  bound  in  the  first  in- 
stance.     ---------  I,  186 

15.  Not  necessary  to  appear  on  the  instruments,  that  it  is 

the  debt  of  the  wife;  but  may  be  proved  aliunde.        -  I.  187 

16.  Where  the  debt  is  not  originally  the  husband's,  his  co- 

venant to  pay  is  only  coUateral;  and  will  not  make  it 

his :  but  queerer  whether  so  against  creditors.      -        -  I.  187 

17.  Court  will  not  infer  an  equitable  assumpsit  contrary  to 

the  tenor  of  the  obligation  subsisting  between  huslMtnd 

and  wife.  ---------  I.  188 

18.  Where  the  money  was  paid  to  the  wife  with  privity  of 

husband,  without  writing,  so  as  to  appear  that  she 
could  dispose  of  it  in  her  life,  or  by  will,  not  to  be 
considered  the  debt  of  husband.  -        -        -        -  I.  188 

19.  liCgacy  decreed    to  fSme  covert;   settlement  directed. 

Green  v.  Scott.  - I.  283 

20.  Wife  examined  on  commission  apart  firom  husband  as  to 

the  disposition  of  money,  devised  to  be  laid  out  in  land 
for  her  in  tail;  reversion  to  her  in  fee;  whether  to  be 
received  in  money  or  laid  out  as  directed.     Binford  v. 

Bawden.   -        "        -        - I.  512 

21.  Equity  will  not  make  good  against  a  married  woman  a 

contract*  on  which  she  cannot  be  sued  at  law.      -        -  U.  156 

2^  Settlement  on  marriage  of  stock,  belonging  to  the  wife, 
in  trust  after  the  death  of  the  wife,  if  the  husband  sur- 
vive, for  him  for  life ;  if  no  issue,  the  whole  to  revest 
in  the  wife  with  power  of  appointment ;  if  none,  to  her 
next  of  kin:  the  wife  eloped;  and  lived  in  adultery: 
on  the  bill  of  the  husband  to  have  the  dividends  paid 
to  him  during  their  joint  lives,  evidence  of  such  intent, 
or  that  they  should  be  to  the  separate  use  of  the  wife, 
refused:  but  held  to  belong  to  the  husband  for  the 
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mutual  support  of  both :  decreed,  that  the  costs,  and 
abo  the  expenses  of  the  husband  in  a  groundless  suit 
instituted  against  him  by  the  wife  in  the  Ecclesiastical 
Court,  should  be  paid  out  of  the  accumulation ;  and, 
the  only  surviving  trustee  appearing  not  to  be  in- 
different, that  the  future  dividends  should  be  paid  into 
Court.    BaUy.  Montgomery. II.  191 

8S.  If  a  woman  conveys  her  property  before  marriage  with- 
out the  privity  of  the  intended  husband,  it  is  fraudu* 
lent;  and  will  be  set  aside.  -        -        -        -        -  II.  194 

IM.  Assij^ees  of  a  bankrupt  must  make  a  provision  for  his 
wife  out  of  all  her  property,  which  can  be  obtained  in 
equity  only ;  and  a  settlement  before  marriage  of  part 
of  her  property  to  her  separate  use  does  not  bar  her.  ^ 

Burdon  v.  Dean. II.  607 

25.  The  equity  of  a  wife  to  have  a  provision  out  of  her  trust 

property,  claimed  by  her  husband,  attaches  upon  newly- 
acquired  property.      -------  IL  608 

26.  An  action  upon  an  assignment  of  the  interest  of  a  mar- 

ried woman  in  the  residue  in  the  hands  of  an  executor 

does  not  lie. II.  676 

87.  Devise  to  the  use  of  ^.  and  her  issue  in  strict  settlement, 
subject  to  a  trust  for  debts  and  legacies  and  to  pav 
annuities  out  of  rents  and  profits  with  power  to  sell. 
Upon  the  bill  of  creditors  and  legatees,  one  of  the  an- 
nuitants being  living,  the  assignees  of  A.'b  husband,  a 
bankrupt,   being  defendants,   were  decreed  to  make  ; 

proposals  for  a  provision  for  the  wife.  Oiwell  v.  Pro- 
bert. -  IL680 

9&.  Trust  under  marriage  settlement  for  the  next  of  km  of 
the  wife,  subject  to  her  appointment  by  will  with  two 
witnesses:  appointment  in  favour  of  the  husband  by 
an  unattested  will  being  void,  the  children  are  entitled ; 
not  the  husband ;  who  is  not  of  kin  to  his  wife ;  and 
whose  claim  to  her  personal  property  is  not  in  that  cha- 
racter under  the  statute,  but  jure  mariii ;  and  in  this 
case  according  to  the  plan  of  the  settlement  he  was  not 
intended.     Watt  v.  Watt.  -        -        -        -        -  III.  SM> 

89.  Husband's  interest  by  marriage  in  his  wife's  personal  pro- 

perty,  chose  in  action,  or  equitable  interest.        -        -  III.  469 

90.  Husband  under  a  decree  to  propose  a  settlement  of  stock 

belonging  to  his  wife,  transferred  to  the  Accountant- 
General  by  order,  came  to  an  agreement  with  her,  out 
of  Court,  and  while  they  lived  apart,  but  not  legally 
separated,  to  take  part  and  give  up  the  rest:  this 
agreement  does  not  bind  the  wife ;  and  the  husband 
dying,  before  any  steps  were  taken  for  executing  it,  the 
whofe  survived  to  the  wife.    Macauley  v.  Philips.       -  IV.     15 

31.  Husband  is  entitled  to  the  income  of  his  wife's  equitable 
interest;  unless  he  has  received  some  fortune  with  her; 
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or  has  misbehaved;  as,  by  runnhig  away  with  award 

of  the  Court.     Macauley  v.  Philips.  -        -        -        -  IV, 

3IZ.  Difference  between  legal  and  equitable  interests  of  the 

wife  as  to  the  ri^ht  of  the  husband.    -        -        -        .  IV. 

33.  If  a  settlement  of  the  wife's  equitable  interest  had  been 
approved  and  ordered  by  the  Court,  it  is  binding,  not- 
withstanding the  death  of  either  party,  before  it  is  car- 
ried into  effect.  -------  IV, 

34*  Assignment  for  valuable  consideration  of  the  wife's  equit- 
able interest  by  the  husband  does  not  bar  her  equity. 
Qucere  as  to  a  trust  of  a  term  for  years  of  land.  -        -  IV. 

35.  Action  by  the  husband  for  a  legacy  due  to  his  wife  does 

not  he.      ---------  IV. 

36.  Bill  by  husband  for  stock,  held  in  trust  for  his  wife :  a 

claim  was  set  up  under  a  bond  by  the  wife  and  her  for- 
mer husband,  securing  an  annuity  out  of  the  dividends, 
as  an  assignment  for  valuable  consideration :  but,  as  it 
came  before  the  Court  collaterally,  and  several  objec- 
tions were  taken  upon  the  Annuity  Act,  the  infancy  of 
the  wife,  and  the  nature  of  her  interest  at  the  time,  the 
Master  of  tlie  Rolls,  though  upon  the  general  question 
inclining  in  favour  of  the  wife's  equity  against  an  as- 
signee for  valuable  consideration,  would  not  determine 
it ;  but  referred  it  to  the  Master  to  approve  a  settlement 
upon  the  wife  and  her  issue,  with  liberty  to  the  repre- 
sentative of  the  obligee  to  apply.  Franco  v.  Franco.    -  IV. 

37.  Testator  having  proved  the  value  of  annuities,  secured 

to  the  separate  use  of  his  wife,  as  a  debt  under  the 
bankruptcy  of  the  grantors,  his  assets  were  charged 
with  the  dividends  only,  upon  the  foot  of  that  transac- 
tion, not  with  the  annuities,  as  subsisting.  McLean  v. 
Longlands.         --------  y. 

38.  A  claim  by  the  testator's  widow  to  dividends,  to  which  he 

was  entitled  under  a  bankruptcy,  as  a  gift  by  him  to  her 
separate  use,  failed ;  the  evidence  not  even  affording  a 
sufficient  ground  for  directing  an  issue.  M'Lean  v. 
Longlands.         --------  V. 

39.  Demurrer  by  a  married  woman  to  a  bill  of  discovery  of 

transactions  with  her,  as  agent  to  her  husband,  allowed. 

Le  Texier  v.  Margrave  of  Anspach.  -        -        -  V. 

40.  A  legacy  to  a  married  woman  is  not  sufficiently  reduced 

into  possession  by  an  appropriation  by  the  executrix  of 
a  mortgage  to  the  same  amount,  so  as  to  prevent  her 
survivorship  upon  her  husband's  death.  Blount  v.  Best^ 
land.  ---------  V. 

41.  Settlement  directed  of  a  legacy  to  a  married   woman, 

claimed  by  her  husband.     Blount  v.  Bestland.     -        -  V. 

42.  Upon  a  bill  of  a  married  woman,  entitled  to  a  share  of 

the  personal  estate  as  one  of  the  next  of  kin  of  the  in- 
testate, against  her  husband,  and  the  administrator,  the 
latter  claiming  to  retain  towards  satisfaction  of  a  debt 
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by  bond  from  the  husband  to  hiniy  it  was  declared,  he 
was  not  entitled  to  retain ;  but  that  the  plaintiff's  share 
was  subject  to  a  farther  provision  for  her  and  her  chil- 
dren ;  the  settlement  on  ner  marriage  being  inadequate 
to  the  fortune  she  then  possessed ;  and  it  was  referred 
to  the  Master  to  see  a  proper  settlement  made  on  her 
and  her  children :  regard  being  had  to  the  extent  of 
her  fortune  and  the  settlement  already  made  upon  her. 
Lady  EUbank  v.  Montolieu.        -        -        -        -        -  V.  737 

43.  Instances  of  a  husband  being  committed,  till  his  wife 
should  do  an  act:  but,  where  he  made  it  appear  he 
could  not  prevail  upon  her,  he  was  discharged*  -  V«  848 

4L  Provisions  by  a  marriage  settlement  not  held  a  purchase 
of  all  the  property  of  the  wife,  unless  that  purpose  is 
expressed,  or  clearly  imported.    Druce  v.  Demson.      -  VI.  885 

45.  A  provision  by  marriage  settlement,  in  lieu,  bar,  and  sa- 

tisfection  of  all  dower  or  thirds,  which  the  wife  might 
ctherwise  be  entitled  to  out  of  all  the  real  and  personal 
estate,  held  to  bar  her  interest  in  what  was  not  disposed 
of  by  the  will  of  her  husband.    Druce  v.  Demson*     -  VI.  385 

46.  Whether  an  agreement  by  a  husband  for  a  lease  of  part 

of  his  wife  8  term  will  bind  her  after  his  death,  as  an 
actual  lease  does,  and  if  so,  whether  the  rent  is  his  pro- 
perty, or  survives  to  her  with  the  reversion,  qtujeref 
thuce  V.  Denisan.     -.-.•--  VL  385 

47.  The  consideration  of  marriage  runs  through  the  whole 

settlement;  and  especially  supports  every  provision  with 
regard  to  the  husband  and  wife.  She  is  interested  in 
the  provision  for  her  husband ;  enabling  him  to  provide 
for  ner  and  Uie  children  ;  and  it  is  not  affected  by  sub- 
sequent events ;  as  the  death  of  the  wife  without  chil- 
dren.    Nairn  v.  Prowse*    -        -        -        -*       -        -  VI.  752 

48.  Husband  may  forfeit  or  dispose  of  his  wife's  chattel  real 

during  her  life:  if  he  does  not,  it  survives  to  her:  if  he 

survives,  it  goes  absolutely  to  him.       -        -        -        -         VII.  183 

49.  Many  obligations,  which  do  not  survive  against  the  hus- 

band after  coverture.  .--.--        VII.  183 

50.  A.  tenant  for  life,  in  case  she  should  so  long  continue  un- 

married ;  in  case  of  her  marriage  to  her  in  fee  ;  in  case 
of  her  decease  unmarried,  to  her  sister  B.  in  fee.  A. 
and  B,  and  the  husband  of  B.  joined  in  a  sale.  The 
purchase-money  was  laid  out  in  the  funds  in  the  names 
of  trustees  without  any  declaration  of  trust  or  agree- 
ment as  to  the  application:  nor  was  any  notice  oi  this 
fund  taken  in  the  wills  of  B.  and  her  husband,  and  B. 
being  the  survivor,  made  a  general  disposition  of  all 
her  personal  estate  in  favour  of  A. — A.y  though  still 
unmarried,  held  absolutely  entitled  to  the  stock.  Scawen 

V.  BbnU. VII.  294 

5L  Husband  under  the  circumstances  decreed  to  procure 
his  wife  to  join  in  a  surrender  of  copyhold  estate.  Sie^ 
phetuon  v.  MorrU.    -------        VII.  474 
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6S.  Whether  a  jurisdiction  in  equity  to  permit  a  married  woman 
to  give  up  her  interest  for  life  in  a  trust  fund,  not  settled 
to  her  separate  use,  or  suhject  to  her  appointment,  ana- 
logous to  a  fine,  can  be  maintained,  qiuere?  The  bill 
by  the  husband  and  wife  against  the  trustees  for  this 
purpose  was  dismissed,  as  premature;  the  funds  not 
being  ascertained :  the  husband  accountable  to  the  trus- 
tees in  respect  of  his  receipts  by  their  permission,  un- 
Suidated :  and  as  to  part  of  the  capital,  the  trust  of 
Itch  was  for  her  appointment  by  deed  or  will  notwith- 
standing coverture,  no  absolute  appointment  having 
been  executed,  but  merely  by  way  of  indemnity  to  the 
trustees.     Sperling  v.  Rochfort.  -        -        -        -       VIII 

53.  Where  the  Court  secures  a  provision  for  a  wife  out  of 
her  equitable  interest  claimed  by  the  husband,  the  trus- 
tee is  at  liberty  to  pay  to  the  husband  ;  and  that  pay- 
ment b  DOt  called  back.  No  instance  of  the  debtor  call- 
ing upon  the  Court  to  interpose  that  equity  for  the  wife.       YIII 

54>.  Whether  under  a  contract  by  a  husband  to  sell  the  estate 
of  his  wife  the  Court  will  decree  him  to  procure  her  to 
Join,  quiere  ?    Emery  v.  Weue.  -        -        -        -       VIII 

55.  A  married  woman,  living  in  trade,  not  in  London^  without 
the  interference  of  her  husband,  residing  in  a  different 
part  of  the  kingdom,  advanced  money  for  the  purchase 
of  a  share  in  the  lottery  upon  an  agreement  with  the 
plaintiff,  that  half  should  be  considered  a  loan  to  him ; 
and  thev  should  be  jointly  concerned  in  the  adventure. 
Held,  that,  the  money  belonging  to  the  husband,  the 
produce  was  his ;  and  the  bill  was  dismissed.  Lamphir 
V.  Creed. VIII 

S/k  The  general  assignment  in  bankruptcy  has  not  the  effect 

of  reducing  into  possession  a  legacy  of  stock  in  trust 

for  the  bankrupt's  wife ;  whose  right  by  survivorship 

was  established  against  the  assignees.     Miiford  v.  Aft/- 

Jbrd.  ---------  IX. 

57.  Settlement  in  consideration  of  the  fortune  of  the  wife 
confined  to  her  fortune  at  the  time ;  unless  expressed 
to  comprehend  future  accessions.  No  claim  can  be 
maintained  by  the  husband,  or  in  his  right,  while  the 
terms  are  not  fulfilled  on  his  part.    Miiford  v.  Mitford.  IX. 

68.  Analogy  between  the  rules  of  law  and  equity  as  to  a 

wife's  right  of  survivorship.         -----  IX. 

59.  Distinction  in  equity,  with  reference  to  a  wife's  right  of 

survivorship,  between  assignment  voluntary  and  for 
valuable  consideration.        -....-  IX« 

60.  Stock,  transferred  into  the  name  of  a  married  woman,  as 

next  of  kin  of  an  intestate,  upon  the  death  of  her  hus- 
band without  having  done  any  act  with  reference  to  it, 
except  signing  partial  transfers  by  her,  survives  to  her. 
Whether  he  had  a  right  to  transfer  it  into  his  own  or 
another  name,  whether  the  Bank  could  prevent  it,  or 
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this  Court  could  interfere  to  make  a  provision  for  her, 

qu€tref     Wildmanv,  Wildman.  -        -        -        -  IX,  174 

61.  A  wife's  term  may  be  disposed  of  or  forfeited  by  her  hus- 

band; or  taken  in  execution  for  his  debt:  but,  if  not, 

it  surviyes  against  his  representatives.  ...  IX.  177 

62.  The  Court  would  not  permit  a  reference  to  arbitration ; 

one  of  the  parties  being  stated  to  be  a  ftSme  covert ,  in- 
terested in  real  estate ;  nor  even  a  reference  to  the 
Master,  whether  it  would  be  for  her  benefit ;  as  in  the 
case  of  an  infant ;  distinguishing  the  case  of  Election 
upon  Che  condition  imposed.    Davis  v.  Pcige.    -        -  IX.  350 

63.  Application  by  a  husband  for  the  interest  of  his  wife's 

money  in  Court  refused  on  her  affidavit  of  ill-treatment.  X.    56 

64.  Bight  of  children  to  provision  out  of  the  property  of 

Aeir  mother,  under  a  decree,  directing  a  settlement  by 
the  husband  on  her  and  her  children ;  notwithstanding 
her  death  before  the  Report.  Demurrer  to  the  bill  of 
the  children  was  over-ruled.  Murray  v.  Lord  EUbank  (a).  X,    84 

65.  Fime  covert  may  wave  her  equity  for  a  settlement  out . 

of  her  own  property,  even  after  the  order,  at  any  time 

before  its  completion.         ......  X.88 

06.  Husband,   where  he  can,  may  lay  hold  of  wife's  pro- 
perty; and  this  Court  will  not  interfere.       -        -        -  X.  *  90 

67.  Previously  to  a  bill  a  trustee  for  a  fime  covert  may  pay 

her  personal  property  or  the  rents  and  profits  of  her 

real  estate  to  her  husband :  not  after  a  bill  filed.  -  X,    90 

68.  Notwithstanding  an  order  for  a  proposal  for  a  settlement, 

under  the  equity  of  a  married  woman,  by  the  death  of 
either,  while  resting  in  proposal,  the  right  by  survivor- 
ship as  between  the  husband  and  wife  is  not  afiected.  X.    91 

69.  Settlement  by  husband  in  consideration  of  the  portion  or 

fortune,  which  he  would  have  or  receive  upon  his  mar- 
riage, limited  to  the  portion  received  upon  the  marriage ; 
not  extending  to  make  him  a  purchaser  of  future  ac- 
cessions; unless  that  intention  is  clear.  The  wife, 
therefore,  entitled  to  an  additional  provision  out  of  a 
subsequent  interest,  arising  to  her,  as  next  of  kin ;  which 
equity  was  administered  upon  her  bill  against  the  as- 
signees under  the  bankruptcy  of  her  husband ;  and  the 
amninistrator  cannot  set  off  a  debt  from  the  husband 
to  the  intestate's  estate.     Carr  v.  Taylor,  -        -  X.  574 

^.  As  to  the  right  of  the  husband  to  sue  in  his  own  name 

for  the  legal  chose  in  action  of  his  wife,  qutere.  -  X.  579 

?!•  No  jurisdiction  in  equity  by  the  consent  of  a  married 
woman  upon  examination  to  transfer  to  her  husband 

Eersonal  property,  settled  in  trust  for  her,  surviving  her 
usband,  absolutely.    Richards  y.  Chambers.    Seaman 
y.Duitt.  X.  580 


(a)  See  Vol.  XIII.  page  t ;  XI V.  page  496. 
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73.  Assignment  by  a  hosband  of  part  of  his  wi{e*s  equitable 
interest,  viz.  dividends  of  stock  in  trust  for  her,  for 
valuable  consideration,  enforced  upon  the  bill  of  a  surety 
for  the  husband,  to  be  indemnified  against  past  and 
future  payments :  the  assignment  extending  only  to  £100 
a-year,  out  of  £260.  The  remaining  dividends  under 
a  bill  on  behalf  of  the  wife  paid  to  her ;  the  husband 
having  after  the  assignment  gone  abroad  without  making 
any  provision  for  her.     Wright  v.  Morley. 

73.  As  to  the  effect  of  an  assignment  for  valuable  consider- 

ation by  a  husband,  of  his  wife's  equitable  interest,  with 
reference  to  her  equity  for  a  provision,  qtuere.     - 

74.  Contract  by  a  fem6  covert  void  at  law.  -        -        -        - 

75.  A  married  woman  cannot  execute  any  deed  generally.    -  ] 

76.  Marriage  not  to  be  afiected  by  contract  between  the 

parties.      --------- 

77.  Consent  of  a  married  woman  taken  in  Court  de  bene  eue 

and  with  much  doubt  under  a  bill  by  her  and  her  hus- 
band for  execution  of  a  contract  for  sale  of  her  rever- 
sionary interest  in  stock.     WoUands  v.  Crowc/ier.         -        Ji 

78.  Consent  not  taken,  until  the  subject  is  ascertained.  Wool^ 

lands  V.  Crawcher.     -------X 

79.  Legacy  to  a  married  woman,  subject  to  a  life  interest,  re- 

duced into  possession,  as  against  her  right,  surviving, 
by  payment  to  her  husband  during  the  life  of  the  per- 
son entitled  for  Ufe.    Doswell  v.  Earle.       -        -        -        X 

80.  Possession  by  husband  as  executor  and  trustee  not  a  re- 

duction into  possession  of  his  wife's  share  of  the  residue, 
entitling  him  against  her  right  by  surviving.  Baker  v. 
Hallm        ---------X 

81.  Right  of  children  to  a  provision  out  of  the  property  of 

tneir  mother  under  a  decree,  directing  a  settlement  on 
her  and  her  childran ;  notwithstanding  her  death  before 
the  Report:  no  act  being  done  by  her  to  wave  the  equity. 
Murray  v.  Lord  Elibank  (a).       -----       XI 

83.  As  to  the  right  of  a  married  woman,  after  a  proposal  by 
her  husband  for  a  settlement  of  her  property,  to  wave 
it,  so  as  to  bind  the  interest  of  the  children,  qucsre.    -       XI 

83.  The  equitable  right  of  a  married  woman  stands  upon  the 
peculiar  doctrine  of  the  Court.  When  money  is  carried 
over  to  her  account,  the  habit  of  the  Court  is,  without 
any  previous  application  by  her,  to  direct  an  inquiry, 
whether  anv  settlement  has  been  made ;  and  the  con- 
stant habit  has  been  to  direct  a  settlement,  not  upon  her 
only,  but  upon  the  children  also :  her  option  to  wave  a 
settlement  not  enabling  her  to  have  it  confined  to  her- 
self, excluding  her  children.        -----       XI 

Si.  Whether  children  have  a  substantive  independent  right 
to  claim  a  settlement  out  of  the  property  of  their  mother, 
after  her  death,  if  not  directed  during  her  life,  quaere.       XI 


(«)  See  Vol.  X.  page  84;    XIV.  page  4^6. 
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85.  Order  upon  a  married  woman  to  put  in  an  answer  to  a 

bin  by  her  husband. -       XIII.  266 

86.  A  married  woman  appointed  guardian  of  an  illegitimate 

child ;  and  payment  ordered  to  her  upon  her  separate 

receipt.     IVallis  v.  Campbell.      -----       XIII.  617 

87.  Covenant  upon  marriage,  that  the  heirs,  executors,  &c. 

of  the  husband  shall  within  six  months  after  his  death 

Eay  to  the  wife,  if  she  should  survive  him,  the  fortune 
e  received  with  the  addition  of  £50  per  cent. ;  and^ 
in  case  he  should  receive  any  other  part  of  her  fortune^ 
to  which  she  was  entitled  in  reversion  under  a  will,  to 
»ay  that  in  the  same  manner,  and  with  the  same  profit, 
^he  husband  becoming  bankrupt,  the  wife  has  no  claim 
upon  that  reversionary  fund  against  a  purchaser  under 
the  Commission.    Basevi  v.  Serra.     -        -        -        -       XTV.  313 

88.  After  a  decree  for  a  settlement  upon  a  married  woman 

and  her  children  out  of  her  share,  as  one  of  the  next  ' 
of  kin  of  an  intestate,  the  mother  dying  before  any  re- 
port, the  children  under  a  bill,  filed  by  them,  having 
obtained  a  decree  for  a  settlement,  were  also  held  en- 
titled, though  not  in  point  of  form  to  the  benefit  of  the 
original  decree  upon  the  bill  of  their  mother,  to  the 
same  directions,  by  way  of  original  decree  under  their 
bill,  for  taking  the  necessary  accounts,  &c.  to  ascertain 
and  secure  the  fund.     Murray  v.  Lord  Elibank  (a).     -       XIV.  496 

89.  Probate  of  the  will  of  a  married  woman,  which  is  now 

necessary,   though  formerly  otherwise,  limited   to  her 
power,  by  the  assent  of  her  husband,  with  respect  to  •  • 
any  beneficial  interest;    not,  as  to  her  right,  as  eze-  * 
cutrix  of  another  person,  to  make  an  executor,  and  con- 
tinue the  representation.     Stevens  v.  Bagwell.     -        -^t»       XT.  IS9 

90.  Demurrer  by  a  married  woman  to  a  bill,  praying  die-: 

covery  only  against  her,  and  relief  against  her  husband, 
as  to  contracts,  &c.  by  her,  as  agent  for  her  husband, 
alleging  the  vouchers,  &c.  to  be  in  her  possession,  al- 
lowed ;  upon  the  objection,  first,  to  making  a  tnere 
agent  a  party :  secondly,  to  admitting  the  testimony  of  a 
wife  in  her  husband's  cause.  Le  Texier  v.  The  Mar- 
gravine of  Anspach.  ------         XV,  159 

91.  Wife's  reversion,  which  cannot  fall  into  possession  during 

the  husband's  life,  as  if  it  is  upon  his  death,  not  assign- 
able by  him.      - -       XVI.  liBl 

92.  Husband  and  wife,  seised  under  the  settlement  for  their 

lives  successively,  with  remainders  in  strict  settlement 
and  to  the  heirs  of  the  wife,  having  no  issue,  joined  in 
a  mortgage,  by  fine,  declaring  the  ultimate  use  to  the 
survivor.  Declaration,  or  clear  intention,  equivalent  to 
it,  held  necessary  to  change  the  use ;  and  no  purpose 
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SSPARATB  HAZinrBNANCB.— 3.    Wife  cannot  bind  husband  by 

contract 

4.  Under  bond  destroyed:  Ubertj 

to  bring  an  action. 

5.  When  decreed:  not  on  mere 

separation  by  consent. 

1.  Trust  in  a  deed  of  separation  to  permit  A.  to  receive  the 
dividends  of  stock  for  the  maintenance  and  support  of 
the  wife,  with  a  covenant  of  indemnity  to  her  husband : 
a  crant  by  her  of  an  annuity  out  of  the  dividends  was 
held  void.     Hyde  v.  Price.  -----  1 

&  Qjtueref  Whether  a  married  woman^  having  a  separate 

maintenance,  can  be  sued  as  afSme  sole  (a).        -        -  1 

S.  A  married  woman,  living  apart  from  her  husband  upon  a 
separate  maintenance,  cannot  bind  him  by  her  con- 
tract.        ---------  ] 

4.  Bin  by  a  married  woman,  claiming  under  bond  by  her 

husband  to  a  trustee  for  a  separate  maintenance,  ad- 
mitted to  have  been  destroyed  by  them,  on  the  ground 
of  subsequent  incontinence.  The  bill  retained,  with 
liberty  to  bring  an  action.    Seagrave  v.  Seagrave.       -       XI 

5.  No  decree  for  separate  maintenance  upon  the  bill  of  the 

wife  on  the  mere  fact,  that  she  and  her  husband  were 
separated  by  consent ;  he  not  making  any  addition  to 
the  settlement  for  her  on  marriage  out  of  her  property. 
The  only  instances  of  it,  either  out  of  his  property  or 
what  was  originally  her's,  are,  where  he  had  turned 
her  out  of  doors,  or  by  ill-treatment  obliged  her  to 
leave  his  house ;  or  had  quitted  the  kingdom,  leaving 
her  destitute.     Duncan  v.  Duncan.     -        .        .        -       XL 

Separate  Property. — l.    May  be  disposed  of  by  will. 

2.  Sole  right  to  dispose  of  it. 

3.  Husband's  right  for  want  of  dispo- 

sition. 

4.  Feme  sole  in  respect  of  it     Inquiry 

as  to  appointment  for  the  husband. 

6.  ^Subject  in  equity  to  creditors. 
7.3 

8.  Assignee  may  claim  execnUon  of 

the  trost.     Distinction  as  to  ge- 
neral creditor. 

9.  Income   during  her  life  given  to 

husband. 

10.  Wife  not  as  a  feme  sole  in  transac- 

tions with  husband. 

11.  Husband  permitted  to  receive  the 

income. 

12.  Separate  provision  increased. 

13.  Distinguished  from  power. 

14.  Claims  against  it  not  aided. 

* 

(<)  See  Vol.  III.  page  445,  note. 
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)BPARATbPropbrtt.-^1  (^    C3ear  intent  required  against  murital 

right. 
1^    Bequest   to    paj  into  the  proper 
hands,  &c. 

17.  Secority  npon* 

18.  For  life,  remainder  to    hasband, 

decreed  to  him  on  his  personal 
seenrity. 

19.  Whether  liable  to  execation. 

20«    Will  incident  to  it :  not  as  to  other 

property  without  assent 
91.    Not  without  clear  evidence:  so  of 

her  gift  to  him. 
22.  Husband  trustee. 
33.    Not  subject  to  consideration  of  T(Hd 

annuity.  ' 

24.  Service  on  wife  necessary. 

25.  Whether  chargeable  in  a  diflferent 

form  from  th'at  prescribed. 

26.  Under  trust  to  receive  to  her  own 

use  independent,  &c. 

27.  In  leaseholds,   including   a  rever- 

sionary term,  against  husband  and 

purchaser  with  notice,  no  trustees 

Doing  appointed. 
$8.    In  money  obtained  by  husband  :  no 

lien   on  estates  purchased:    nor 

specialty  debt  unaer  covenant  not 

to  obstruct  her  appointment. 
29.    Power  of  disposition. 
80.    Income :  husband,  permitted  to  re* 

ceive,  accountable  only  for  a  year. 

31.  Sale  by  wife  and  husband  estab- 

lished. 

32.  Wife  considered  a  fime  $ole, 

33.  Power  of  sale. 

34.  Power  of  disposition,  though  for 

husband. 

35.  Bound  without  the  trustees. 

36.  Liable  to  her  bond  as  surety. 

37.  Securities  by  collusion  with  hus- 

band. 

38.  Account    not    beyond    husband's 

death,  having  lived  together. 

39.  Wife's  transactions  must  be  fair. 

40.  Charged  with  wife's  debt. 

41.  As  assets  no  priority  to  bond. 

42.  Power  of  disposition,  unless  anti* 

cipation  restrained. 

43.  Under  bequest  for  her  own  use. 

44.  Under  trust  of  the  inoome  for  her 

sole  use. 

!•  Will  by  wife  of  her  separate  property  and  its  produce, 
whether  derived  from  husband  or  a  third  person,  good. 
Fetiiplace  v.  Gorges. I.    46 
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2.  The  moment  a  woman  takes  personal  property  to  her 

sole  use,  she  has  the  sole  right  to  dispose  of  it.  -  I* 

8.  If  no  disposition  of  wife's  separate  property,  husband 

succeeds  as  next  of  kin,  not  by  marital  right  (a).  -  L 

4.  FStne  coterie  is  a  fime  sole,  as  far  as  the  instrument 

creating  her  separate  estate  makes  her  proprietor ;  and 
if  she  pledges  it  according  to  her  power,  the  trustees 
must  hold  to  the  uses  she  appoints:  but  where  she  ac- 
cording to  her  power  appointed  for  the  benefit  of  her 
husband,  an  inquiry  into  the  circumstances  was  directed. 
Pybus  V.  Smith,  -------  I. 

5.  Creditor  of  wife  has  a  right  in  equity  against  her  separate 

property;  and  against  husband  in  respect  of  it;  but  not 

beyond  it,  if  notice.    LilUa  v.  Airey.         -        -        -  I. 

6.  Plaintiff  with  notice  of  separate  allowance  of  the  wife, 

a  very  weak  woman,  advanced  to  her  wantonly  beyond 
it ;  proof,  that  the  plaintiff  received  more  than  the  de- 
mand she  could  make  out ;  bill  disrabsed  without  ac- 
count, the  value  being  trifling.  LiHia  v.  Airey.  -  !• 
1.  A  married  woman  is  liable  to  creditors  in  respect  of  any 
separate  property,  though  not  from  her  husband.  If 
they  are  separated  by  deed  or  sentence,  the  husband 
need  not  be  a  party  to  the  action ;  but  he  must,  if 
they  are  not  so  separated,  though  living  apart.    -        -            II. 

8.  Where  there  is  an  assignment  by  a  married  woman  of 

her  separate  property  in  the  hands  of  trustees,  the  as- 
signee may  come  for  execution  of  the  trust ;  as  her 
disposition  is  valid  to  the  extent  of  her  power :  but  a 
general  creditor  cannot  come  into  equity  to  have  his 
debt  satisfied  out  of  that  property.      -        .        .        -  IL 

9.  Fime  coterie  by  deed  directed  rents  and  profits,  her  se- 

parate property,  to  be  paid  during  her  life  to  her  hus- 
band for  his  own  proper  use  and  benefit:  the  inten- 
tion being  only  to  give  him  the  administration  during 
coverture  without  account,  after  his  death  the  widow 
is  entitled  to  the  future  rents,  and  to  those  accrued  in 
his  life  and  not  received.  If  her  interest  had  passed,  it 
must  upon  the  circumstances  of  the  transaction  have 
been  set  aside.     Milnes  v.  Busk.      -        -  -        -  IL 

10.  The  rule,  that  a  fime  coverte  is  to  be  considered  as  a 

fime  sole  as  to  her  separate  property,  does  not  extend 
to  transactions  with  her  husband.         -        .        -        -  IL 

11.  Husband  is  not  to  account  foir  the  income  of  his  wife's 

separate  estate,  which  she  permitted  him  to  receive. 

Smith  V.  Lord  Camelford,  ------  II, 

12.  Husband  claiming  bis  wife's  fortune  in  equity :  though 

there  was  a  separate  provision,  the  Court,  not  thinking 
it  sufficient,  made  him  increase  it.        -        -        -        -  III* 

ISp  Testator  gave  £1000  stock  to  a  married  woman  for  her 


ifl)  Sec  Vol.  I.  page  49,  nott. 
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separate  ase,  and  whenever  she  should  die,  to  be  ab- 
solutely in  her  own  power  to  dispose  of  by  will,  or 
writing  purporting  to  be  her  will,  to  any  person  or  per- 
sonsy  purpose  or  purposes,  she  should  think  proper: 
but  in  case  of  failure  of  any  such  disposition  or  ap- 
pointment to  go  oyer :  this  is  not  a  power,  but  an  ab- 
solute gift,  qualified  only  to  exclude  the  husband  upon 
the  death  of  his  wife:  therefore  it  passed  by  general 
words  in  her  will.    Hales  v.  Margerum.      ...  III.  299 

R  As  to  creditors  of  the  husband,  or  persons  dealing  with 
a  married  woman  as  to  separate  property,  equity  ought 
to  go  no  farther  than  to  leave  any  legal  right  undis- 
turbed ;  not  to  improve  the  security.  ...  ly,  145 

15.  To  prevent  the  marital  right  in  property  of  a  married 

woman  a  clear  intention,  that  it  shall  be  to  her  separate 
use,  must  appear :  a  mere  trust  to  pay  the  interest  to 
her  for  life  was  held  not  sufficient :  the  capital,  being 
bequeathed  according  to  her  appointment,  whether  co- 
vert or  sole,  and  in  default  of  appointment,  to  her  re- 
Eresentatives,  including  her  husband,  was  admitted  to 
e  to  her  separate  use.    Lumb  v.  Milnes.    ...  V.  517 

16.  Bequest  in  trust  to  pay  the  annual  produce  into  the  proper 

hands  of  a  married  woman,  is  a  bequest  to  her  separate 

use.  -----.----  V.  545 

17.  The  Court  refused  to  enforce  a  security  upon  rents  and 

profits,  settled  in  trust  to  receive  and  pay  them  yearly 
as  received  to  the  separate  use  of  a  married  woman ; 
and  upon  the  circumstances  dismissed  the  bill  with  costs. 
Mares  Y.  Huish  (a). -        -  V.  692 

18.  Settlement  of  stock  to  the  separate  use  of  a  married  wo- 

man for  life;  and  after  her  death  for  her  husband  ab- 
solutely. Decree  upon  the  bill  of  the  husband  and 
wife  for  a  transfer  to  him  upon  his  personal  security. 
Chesslyn  v.  Smith. VIII.  18S 

19.  As  to  execution  against  the  property  of  a  married  woman, 

quaere.       ---------  IX.  189 

80.  Din>osition  by  will  incident  to  a  trust  for  the  separate  use 

of  a  /Sme  coverte ;  and  the  husband,  having  taken  a 
transfer,  is  a  trustee.  As  to  other  property  she  cannot 
make  a  will  without  the  assent  of  her  husband.  Rich 
V.  CocieU. IX.  369 

81.  Gift  by  SifSme  covert  of  her  separate  property  to  her 

husband  not  inferred  without  clear  evidence ;  nor  on  the 
other  hand  against  the  husband  a  gift  to  her  separate 
use.     Rich  v.  CockelL       ------  IX.  369 

il  Husband  a  trustee  for  the  separate  use  of  his  wife.  Rich 

V.  CockelL IX.  369 

28.  Annuity  granted  by  Kfime  coverte^  charged  upon  her  se- 
parate estate,  being  void  under  the  statute  for  want  of 


(a)  See  the  note,  Vol.  V.  page  694. 


mo  BARON  AND  FEME. 


Vol.    Pice 


the  insertion  of  the  clause  of  redemption  in  the  me- 
morial, the  consideration  cannot  be  recovered  out  of 
her  separate  estate;  though  part  of  the  money  was  ap- 
pUed  in  paying  fines  upon  admission  to  copyholds. 
Jones  V.  Harris.         -        -        -        -        -        -        -  IX.  486 

24.  Plaintifi''s  seeking  relief,  not  merely  against  a  husband, 

seised  or  entitled  in  right  of  his  wife,  but  against  the 
separate  estate  of  the  wife,  must  serve  the  wife.    Jones 
'  y»  Harris.  --------  IX.  486 

25.  As  to  the  proposition,  that  the  separate  property  of  a 

JSme  coverte  may  be  charged  in  a  different  form  from 
that  prescribed  by  the  instrument,  considering  her  as 
a  fSme  sole  to  all  intents  and  purposes,  qu€ere.    -        -  IX.  497 

26.  Trust  to  permit  a  married  woman  to  receive  the  interest 

or  dividends  of  stock  to  her  own  use  during  her  life, 
independent  of  her  husband.  She  is  absolutely  en- 
titled for  life  to  her  separate  use ;  and  upon  the  rule, 
that  a  fime  coverte  is  to  be  considered  sole  as  to  her 
separate  property,  her  assignment,  to  secure  an  an- 
nuity with  her  husband,  was  established.  Wagetaffv. 
Smith. .  IX.  520 

S7.  Testator  gave  leasehold  premises  to  his  daughter  for  Ufe, 
if  his  term  or  terms  and  interest  therein  should  so  long 
subsist,  for  her  sole  and  separate  use,  notwithstanding 
her  present  or  future  coverture ;  and  after  her  decease 
to  her  children  equally,  their  executors,  &c.  during  all 
the  remainder  of  the  estate,  term  or  terms  and  interest, 
therein,  which  should  be  then  to  come  and  unexpired. 
No  trustees  being  interposed,  the  husband,  having  pos- 
session, was  held  accountable  according  to  the  uses  of 
the  will,  both  as  to  the  original  leases  and  also  as  to  the 
reversionary  leases,  granted  to  him,  as  the  person  en- 
titled under  the  will  of  the  former  tenant,  upon  favor- 
able terms ;  and  the  equity  was  established  against  a  ^ 
purchaser  from  him  with  notice.     Parker  v.  Brooke.     -  IX.  583 

£8.  Money  settled  to  the  separate  use  of  the  wife,  and  in  the 
event  of  no  children  to  her  absolutely,  surviving  the 
husband ;  with  power  to  the  trustees  with  her  consent 
to  invest  it  in  land.  No  hen  upon  estates,  purchased 
by  the  husband,  having  obtained  the  money  from  the 
trustee :  the  circumstances  not  raising  the  presumption, 
as  if  he  had  been  under  an  engagement  to  purchase, 
that  his  purchases  were  in  pursuance  of  that  engage- 
ment ;  and  upon  the  evidence  the  fact  of  the  applica- 
tion of  the  trust  fund,  or,  the  inability  of  the  husband 
by  other  means,  not  being  made  out.  Not  a  specialty 
debt  from  the  husband  by  the  effect  of  his  covenant 
not  to  obstruct  the  appointment  of  the  wife  under  a 
power.    Lench  v.  Lench.  -        -        -        -        -  X.  511 

8ld»  Power  of  dis))osition  of  a  feme  coverte  over  estate  settled 
to  her  separate  use,     A  sale  by  the  hqsbtUid  and  wife 
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by  fine  was  under  all  the  circumstances  established  as  to 
the  separate  estate  of  the  wife  for  Ufe  and  her  reversion 
in  fee ;  though  to  the  trustee  for  her  separate  uf  e,  and 
to  support  the  contingent  remainders :  but  set  aside  as 
to  the  remainders,  to  such  persons,  and  uses,  &c.  as 
she  should  appoint  by  will,  and,  in  default  of  appoint- 
ment to  her  children,  upon  her  bill ;  and  two  wills,  ob- 
tained from  her,  decreed  to  be  delivered  up,  Parkes 
V.  White. -        -        -        -  XL  309 

{JO.  Wife  permitting  her  husband  to  receive  her  separate  in- 
come, the  account  shall  go  back  only  one  year-    -    .    -  XI.  £^ 

81.  Trust  by  marriage  settlement  to  pay  the  rents  and  profits  ^    ; 

according  to  the  appointment  of  the  wife  from  time  to 
time ;  in  default  of  appointment  to  her  for  her  sole  and 
separate  use;  the  receipts  of  herself,  or  the  person  she  ^  . 

should  appoint  from  time  to  time,  to  be  from  time  to 
time  eflectual  releases,  &c.  Sale  by  her  and  her  hus- 
band of  her  separate  interest  established.  Witts  y. 
Dawkins.  -•^---•--.-        XII.  SOl 

SSL  A  married  woman  considered  as  e^fime  sole  as  to  pro- 
perty, settled  to  her  separate  use,  whether  in  posses-  ^  \ 
sion  or  reversion;  and  as  such  therefore  may  sell;  if  not 
particularly  restrained  by  the  instrument.  Her  consent 
on  examination  required  only  to  wave  her  equity  to  have 
a  settlement  out  of  her  equitable  interest;  not  to  pass 
her  separate  property.     Sturgis  v.  Corp.     -        -        -       XIII.  190 

83.  Under  a  bequest  of  stock,  in  trust  to  permit  a  woman  to  \ 

receive  the  dividends  for  hfe  for  her  sole  and  separate 
use,  &c.  and  to  pay  the  same  into  her  own  proper  hands, 
.^od  that  her  receipt  and  receipts  should  from  time  to 
time  be  sufficient  discharges,  a  sale  by  her  of  part  of 
the  dividends  established.     Bronme  v.  Like.        -        -       XIV.  802^ 

84.  Grant  of  an  annuity  by  a  married  woman  out  of  her  se- 

parate ^property  established ;  notwithstanding  notice  to 
the  plaintiff  by  the  trustees,  that  they  would  pay  to 
herself  only  on  account  of  complaints  of  her  husband's 
conduct,  in  consequence  of  her  refusing  to  join  him  in 
rabing  money ;  the  transaction,  though  for  the  benefit 
of  the  husband,  upon  the  evidence  being  her  deliberate 
act,  aware  of  what  she  was  doing,  and  a  free  agent. 
Essex  V.  Atkins. XIV.  542 

85.  A  married  woman  may  bind  her  separate  property  without 

the  trustees ;  unless  their  assent  is  rendered  necessary 
by  the  instrument,  giving  her  that  property.  -  -  XIX.  547 
36.  Bond  of  sifime  coverte^  as  a  surety,  enforced  against  her 
separate  estate  under  a  settlement  to  her  separate  use, 
with  power  of  appointment  by  will,  or  any  writing 
purporting  to  be  her  will,  and,  in  case  she  should  die  in 
the  life  or  her  husband,  and  without  making  any  will  or 
other  disposition  as  to  the  whole  or  any  part,  then  as 
to  the  whole  or  such  part,  as  to  which  no  gift  or  dispo- 
sition shpuld  bp  so  made,  to  the  persons,  who  would 
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be  entitled  by  the  statute,  if  she  had  died  intestate  and 
unmarried.     Heatley  v.  Thomas.         -        .        -        - 

S7«  Securities  obtained  from  a  married  woman,  having  pro- 
perty settled  to  her  separate  use,  by  a  creditor  of  her 
nusband,  who  by  suppressing  that  fact  procured  him- 
self to  be  appointed  one  of  the  trustees,  his  co-trustee 
not  being  a  party  to  the  transaction,  set  aside.  Dalbiac 
y.Dalbiac.        -------- 

58*  Account  of  separate  property  not  farther  back  than  the 
husband's  death;  having  lived  together.  Dalbiac  v. 
Dalbiac.  --------- 

89»  Married  woman  permitted  to  transact  as  to  her  separate 
property:  but  such  transactions  must  be  perfectly  fair 
and  open.  -------- 

40.  Decree  for  payment  of  a  debt  by  the  promissory  note  of 

a  married  woman  out  of  the  rents  and  profits  of  estates, 
settled  to  her  separate  use  for  life.    Btdlpin  v.  Clarke. 

41.  In  the  distribution  of  separate  property  of  a  married 

woman  as  assets  after  her  death  a  bond  not  entitled  to 
priority.    Anonymous.       -        -        -        -        - 

40.  Right  of  a  married  woman  to  dispose  of  property  settled 

in  trust  for  her  separate  use,  to  be  paid  into  her  hands, 
on  her  receipt,  &c. ;  unless  restrained  to  payment  not 
by  anticipation.  ------- 

48*  Bequest  to  a  woman  for  her  own  use  held  for  her  sepa- 
rate use.   --------- 

41.  Bequest  to  a  woman  of  a  fund  with  the  interest  thereon 

to  be  vested  in  trustees,  the  income  arising  therefrom 
to  be  for  her  sole  use  and  benefit,  vests  the  capital  for 
her  separate  use.    Adamson  v.  Armitage.   -        -        - 

Sbpabation. — 1.    For  wife's  adaltery:  the  Court  refused  to 

interfere  between  them. 

2.  Distinction  between  wife  separating,  or  de- 

serted, claiming  provision. 

3.  Arrears  and  growing  payments  on  bond  for 

annuity  decreed  :  appropriation  refused. 

4.  As  to  the  validity  of  articles  for  future  se- 

paration. 

5.  By  deed :  wife  not  sole  to  all  iptents.     In- 

stances. 
-J  f  In  the  Spiritual  Court  only  for  cruelty  or 
,-*  1      adultery ;    determined    by  reconciliation : 
g*^       the  same  cause  not  revived ;  nor  previous 

*^      conduct  considered. 
9.     Wife  representing  herself  sole  left  to  plead 

coverture. 
10.    Construction  of  proviso,  that  wife  surviving 

shall  be  entitled  to  dower  and  thirds  of  all 

real   and   personal   whereof  he  shall   die 

seised,  &c, 

I.  Husband  and  wife   living   separate   under  a  divorce  h 
memd  ct  t/wro,  obtained  against  the  wife  for  adultery : 
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she  petitiM>ned  that  a  sum  of  money  belonging  to  her 
might  be  settled  to  her  separate  use:  he  petitioned 
that  it  might  be  paid  to  him :  the  Court  refused  to  make 
any  order,     Carr  v,  Eastabrooke.       -        -        -        -  IV.  146 

2.  The  Court  refused  to  order  a  provision  for  a  married 
woman  out  of  dividends  and  interest^  to  which  she  was 
entitled  for  life ;  she  refusing  to  live  with  her  husband, 
«B  officer,  abroad  with  his  regiment,  and  willing  to  re- 
ceive her.  If  he  had  deserted  her,  that  would  be  a 
good  ground.    Menzies  v.  Bullock.     -        -        -        -  IV.  798 

3.  Decree  for  the  arrears  and  growing  payments  upon  a 
bond  for  an  annuity  upon  separation  between  husband 
and  wife ;  the  trustee  refusing  to  enforce  the  bond  with- 
out an  indemnity.  An  appropriation  to  answer  the 
growing  payments  was  refused.     Cooke  v.  Wiggins.     -  X«  191 

4.  As  to  the  validity  in  law  or  equity  of  articles  between 
husband  and  wife  for  future  separation,  even  with  trus- 
tees, in  this  instance  providing,  that  the  wife  may  at 
any  time  with  the  assent  of  the  trustees  or  the  sur- 
vivor, his  executors  or  administrators,  separate,  and 
take  away  the  children,  quare.  Lord  Si.  John  v.  Lady 
St.  John.  -        -        -        -        -        -        -        -        -  XL  2SB6 

5.  After  a  deed  of  separation  executed  the  wife  is  not  to 
all  intents  and  purposes  afSme  sole.  She  cannot  be  a 
witness  against  her  husband ;  or  be  guilty  of  felony  in 

lis  presence:  nor  can  an  action  be  maintained  against 

ler.  ..-..---.         XI.  too 

6.  Separation  i  mensd  et  ihoro  in  the  Spiritual  Court  only 

propter  SiBvitiam  aui  aduUeriutn ;  and  after  reconcilia- 
tion the  same  cause  cannot  be  revived.         ...  XI.  5S2 

7.  The  Ecclesiastical  Court  in  a  suit  for  separation  will  not 

consider  conduct  previous  to  a  reconciliation.       -        -  XI;  596 

i.  Articles  of  separation  put  an  end  to  by  reconciliation.     -  XL  537 

9.  FSme  coverte,  Uving  apart  from  her  husband,  and  holding 

herself  out,  and  contracting  debts,  as  a  fSme  sole,  not 
entitled  to  summary  relief;  but  left  to  her  plea  of  co- 
verture.    -        -        -        -        -        -        -        -        -       XVI.  966 

10.  Proviso  in  a  deed  of  separation,  that  the  wife  surviving 

shall  be  entitled  to  her  dower  and  thirds  of  all  real  and 
personal  estate,  whereof  the  husband  shall  die  seised 
or  possessed,  construed,  not  as  a  covenant  to  leave  her 
such  a  portion  of  the  personal  estate  as  she  would  be 
entitled  to  under  the  statute,  had  he  died  intestate,  but 
that  she  should  be  in  the  same  situation,  as  if  not  se- 
parate, as  to  dower  and  thirds,  i.  e.  the  actual  share 
by  the  law  or  custom ;  not  interfering  therefore  with  his 
testamentary  disposition.     Cochran  v.  Graham.    -        -       XIX.    63 

Vabd  of  Court. — 1.    Settlement  against  husband^s  assignment 

for  value. 
2.    Settlement  under  commitment,  with  pro- 
vision for  a  future  husband. 
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Ward  of  Court. — 3.    On  marriage  ander  gross  circumstanoes 

provisions  for  the  husband  rejected. 
4. )  Settlement  on  marriage  with  proTision 
5. )      for  a  fatare  marriage. 

1.  Settlement  of  the  property  of  a  married  woman,  a  ward 
of  the  Court,  and  of  all  the  dividends  and  interest  ac- 
crued directed  in  opposition  to  an  assignment  by  the 
husband  for  valuable  consideration.    Like  v.  Beresford*  IIL 

9*  Upon  a  proposal  for  a  settlement  under  a  commitment 
lor  marrying  a  ward  of  Court  a  power  was  directed  to 
be  inserted,  enabling  the  wife  to  settle  the  interest  of  a 
moiety  of  her  fortune  upon  any  future  husband  for  life. 
The  husband  on  undertaking  by  his  counsel  to  execute 
the  settlement  was  discharged.     Winch  v.  James.         -  IV. 

S.  Upon  a  marriage  with  a  ward  of  the  Court  under  gross 
circumstances  a  proposal  for  a  settlement  of  the  wife's 
fortune,  giving  the  husband  in  the  event  of  his  sur- 
viving her  a  life  interest,  was  rejected ;  and  the  Court 
refused  even  to  pay  out  of  the  accumulation  his  debts, 
chiefly  contracted  in  the  maintenance  of  his  wife  and 
children.     Chassaing  v.  Parsonage.   -        -        -        -  V. 

4.  Upon  a  settlement  of  the  fortune  of  a  ward  of  the  Court, 

who  had  married  a  man  of  no  property,  the  Court  took 
care  to  secure  a  provision  for  a.  future  marriage.  Wells 
V.  Price.    ---------  V. 

5.  Proposal  for  a  settlement  on  the  marriage  of  a  female 

ward  of  the  Court  disapproved ;  as  not  providing  suffi- 
ciently for  the  event  of  a  future  husband  and  chudrcn : 
viz.  only  by  powers  over  her  real  estate :  which  during 
infancy  she  could  not  exercise;  and  all  the  property 
being  her*s.    Halsey  v.  Hakey.         -        -        -        -  IX.  ' 

Wive  Deserted. —  l.    Advances  on  credit  of  her  property  in 

Court,  exceeding  the  income,  reimr 
barsed  out  of  the  capital. 

1.  Advances  to  a  married  woman,  deserted  by  her  husband, 
on  the  credit  of  a  fund  in  Court,  her  property,  for  her 
maintenance,  exceeding  the  income  of  that,  reimbursed 
out  of  the  capital.     Guy  v.  Pearkes.  -        -        r    XVIII.  1 

See  Advancement  2.  Alien  1.  Answer  8.  Bankrupt  5. 
17.  23.  32.  {Preference  6.  0.)  {Proof  2.  27.  29.) 
( fFt/e  1 .  2.  3.  4.  5.)  Conditional  Limitation  3.  Con-- 
tract  16.  20. 27.  54.  {Pedigree  1.)  {Specific  Perform-^ 
ance  6.)  Demurrer  13.  Dower  5.  Election  {Dower  5.) 
Evidence  8.  {Presumption  3.)  Fraud  30.  Fraudulent 
Settlements.  Infant  1.  33.  35.  Interest  16.  39.  41. 
Jurisdiction  18.  Legacy  22.  Lunacy  57.  Marriage  2. 
Ne  exeat  Regno  30.  Parent  and  Child  4.  Practice 
57.  72.  79.  80.  {Party  2.)  Purchaser  29.  Repre- 
sentative 20.  24.  26.  Revivor  2.  Set-off  1.  Settlement  \. 
Trust  49.  Voluntary  Settlement,  ^c.  1.  Ward  of  Court. 
WilUQ.  180. 
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BARRISTER. 

See  Bankrupt  {Commimoner  2.)     Counsel,     Practice  134. 
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Not  entided  under  the  description  of  child. 

Whether,  under  a  provision,  ''  if  il.  should  have  aa 
illegitimate  son,  for  such  son,"  one  existing  at  the 
time  cau  take.  ^^ 

Cannot  take  as  the  issue  of  a  particular  father,  until       i  •.  j> 
it  has  acquired  that  reputation ;  therefore  not  by  pro-    jm  j 
spective  bequest,  before  birth.  •'   iSv  "• 

1.  An  illegidmate  child  not  entitled  under  the  description  <^ 
a  child  in  a  will :  though  the  testator  knew  the  state  of 
the  family,  viz.  several  illegitimate^  and  no  legitimate, 
children.     Go(ffrey  v.  Davis.     -        -        -        -        - 

&  Whether  under  a  provision,  if  the  party  should  have  an 
illegitimate  son  generally,  for  such  son,  one  in  existenee 
at  toe  time  can  take,  qtuere.    Hercy  v.  Birch.    -        • 

3.  Under  a  bequest  '^  to  such  child  or  children,  if  more  than 
**  one  as  A,  may  happen  to  be  ensietd  of  by  me,**  a' 
natural  child,  ot  which  she  was  then  pregnant,  cannot 
take;  though  a  bequest  to  the  naturial  child,  of  which 
a  woman  was  ensienty  without  reference  to  any  person 
as  the  father,  would  probably  be  good ;  having  no  un- 
certainty*    Earle  v.  Wilson.       -        -        -        -        - 

4i  Rule,  that  a  bastard  cannot  take  as  the  issue  of  a  par- 
ticular person,  until  it  has  acquired  the  reputation  of 
being  the  child  of  that  person ;  which  cannot  be  before 
its  birth.  -- 

5.  Natural  child  cannot  take  by  a  prospective  bequest,  made 
before  his  birth.    Arnold  v.  Preston.  -        -        - 
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See    Grandchild  1.     Legitimacy.     Parent  and  Child  1. 
Portion  18.     Satisfaction  44.     Will  208.  217.  2 18. 

BEQUEST. 
See  Charity.     Devise.     WilL 

BERMUDA. 
See  WUl  241. 

BIBLE. 
See  Copyright  4.  5.     Evidence  {Pedigree  G.) 

BIDDINGS. 

1.  Opened  by  a  person  at  the  sale. 

2.  ^o  costs  to  the  person  prodacing  an  advance  by  open- 

ing, not  the  purchaser. 

3.  Deposit  not  dispensed  with  on  circumstances. 

4.  The  rule  limiting  the  advance  to  £10  per  cent,  over* 

ruled. 
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5. )  Costs  on  opening  for  benefit  of  the  family ;  though  not 
6. 3      the  parchaser. 

I*  Biddings  opened  by  a  person,  who  was  present  at  the 

sale.    Rigby  v.  M'Namara.       -----  VI.  117 

2.  A  person,  who  by  opening  the  biddings  has  occasioned 
a  resale  at  a  considerable  advance,  though  not  himself 
the  purchaser,  is  not  entitled  to  costs.  Rigby  r.  APNa- 
mara.        ---------  VI.  466 

8.  Upon  opening  biddings,  the  Court  refused  to  dispense 
with  a  deposit,  or  to  order  a  trifling  one^  upon  parti- 
cular drcumstances.    Anon.       -        .        .        -        .  VI.  513 

4.  The  rule,  that  an  advance  o( £\0  per  cent,  entitles  the 
party  to  open  biddings,  not  to  prevail  in  future.  An* 
drews  v.  Emerson.      -------         VII.  480 

6*  A  person  who  opened  biddings,  but  was  not  the  pur- 
chaser, allowed  his  costs,  on  the  special  circumstances; 
having  opened  them  not  on  his  own  account,  but  for 
the  benefit  of  the  family.     Otoen  v.  Foulks.         -        -  IX.  S4S 

6.  A  person,  who  opened  biddings,  not  being  the  purchaser, 
allowed  his  expenses  on  the  circumstances,  against  the 

Sneral  nile;  naving  interposed  at  the  instance,  and 
r  the  benefit,  of  the  family.     West  v.  Vincent.  -        -        XIL      6 

See  Practice  51.  59.  60.  68.  78.  111.  119. 12G.  1S7.  206. 
258.  312.  313.  342. 

BILL. 
See  Bakkrupt  {Prorf  20.  28.)    Creditor  and  Debtor  6w 
Pleading  37.    Principal  and  Surety  12. 13.     Revivor. 
Scandal  11. 

BILL,  Accommodation. 
See  Bankrupt  {Proof  5.) 

BILL,  Amended. 
See  Injunction  31.     Practice  104.  106. 

BILL,  Cross. 
See  Practice  338. 

BILL  FOR  SPECIFIC  PERFORMANCE. 

See  Contract.     Practice  32. 

BILL  IN  EQUITY. 

See  Fine  4. 

BILL  OF  COSTS. 

See  Attorney,     Costs  8. 

BILL  OF  DISCOVERY. 

See  Arbitration  13.  Bankrupt  56.  Costs  5.  Demurrer 
12.  13.  Discovery.  Pleading  12.  31.  (Answer  1.) 
Practice  113.  120. 

BILL  OF  EXCHANGE. 

1.  Not  by  order  out  of  particular  fund. 

2.  Enforced  on  dishonour  of  substituted  bill. 
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3.  Distinction    between   acceptance    with,    or    without, 

effects. 

4.  Taken   np  for  honour   of  drawer:   no  right  against 

acceptor  without  effects. 

5.  Indorsed  and  remitted  to  banker  for  special  purpose. 

6.  With  banker  distinguished  from  goods  with  factor. 

7.  Remitted  to  banker  for  special  purpose  generally  sub- 
ject to  instructions. 

8.  Distinction,  whether  remitted  on  general  account  or  for 

special  purpose. 
9l    Distinguished  from  goods  with  factor. 

10.  With  banker,  a  bankrupt,  generally  to  be  restored: 

distinction  as   against  another  house  composed  of 
some  of  the  firm. 

11.  Not  applied  under  special  permission  to  negociate. 

12.  Not  discounted  on  bankruptcy  restored. 

13.  Distinction  between  discount  and  deposit.    Indorse- 

ment evidence. 

14.  A  discharge  only  if  so  taken. 

1*  Order  payable  out  of  a  particular  fund^  not  a  bill  of 

exdumge.  ----..--  L  281 

2.  BSk,  in  ueu  of  which  other  bills  are  given,  if  permitted 

to  remain  with  the  holder,  and  the  latter  bills  are  not 

paid,  may  be  enforced.    Ex  parte  Barday^        -        -         VII.  597 

3.  Distinction  as  to  an  acceptor  with  effects,  or  not,  mis- 

chievous; with  reference  to  accommodation  paper.       -  XL  411 

4.  A  person,  taking  up  a  bill  for  the  honor  of  the  drawer, 

has  no  right  against  the  acceptor  without  effects.    Ex 

parte  Lambert.  .......       XIIL  179 

5.  Distinction  as  to  indorsed  bills  remitted  to  a  banker  for 

a  special  purpose ;  and  therefore  on  his  bankruptcy 
remaining  the  property  of  the  remitter,  subject  to  the 
lien,  whether  legd  or  equitable  property.    -        -        -       XIX.    S6 

6.  Distinction  between  goods  in  the  bands  of  a  factor  and 

bills  in  the  hands  of  a  banker :  the  latter,  if  indorsed, 
may  be  pledged  or  discounted,  though  against  the 
faith  of  the  remittance ;  and  the  remitter  can  be  only  a 
general  creditor.         .-.---.       XIX.    38 

7.  Special  remittance  to  a  banker  with  direction  to  apply  to 

a  particular  purpose,  however  the  bill  is  treated,  whe- 
ther written  short,  or  not,  if  kept,  and  dealt  with,  with- 
out objection  to  the  instructions,  must  in  gener^  cases 
be  taken  subject  to  them.  .        -        -        .        .       XIX.    41 

8.  Bills,  remitted  to  a  banker  on  the  general  account,  can- 

not on  his  bankruptcy  be  laid  hold  of  by  the  remitter: 
if  remitted  for  a  particular  purpose,  they  must  be  so 
applied. XIX.    44 

9.  Distinction  between  bills  and  goods  in  the  hands  of  a 

&ctor;  who  is  to  sell  on  account  of  his  principal:  but 
the  property  is  not  in  him :  the  property  in  the  bills  pass- 
ing; so  that  the  person,  to  whom  they  are  remitted, 
may  break  his  faith,  negociating  aiid  pledging  them:  yet. 


i  .BILL  OF  EXCHANGE. 

VoL 

if  not  negodated  or  pledged,  the  bills  in  his  hands  may 

be  followed ;  and  even  the  proceeds.  -        -        -       XIX 

10.  General  right  to  have  bills  in  a  banker's  hands  at  his 

bankruptcy  restored.  Difficulty  upon  the  distinction 
(in  BoUon  v.  Puller)  not  admitting  that  right  against 
another  house,  with  which  the  customer  had  not  dealt, 
but  composed  of  some  of  the  firm.      ....       XIX. 

11.  Paper,  not  actually  applied  under  a  permission  to  nego- 

ciate  or  discount  for  limited  purposes,  remains  the  pro- 
perty of  the  remitter.  ------       XIX. 

12.  Bdls,  remitted  with  power  to  discount  even  for  general 

purposes,  if  not  discounted,  in  the  event  of  bankruptcy 

remain  the  property  of  the  remitter.  -        -        -       XIX. 

18.  Distinction  between  discount  and  deposit  of  bills;  de- 
pending on,  not  the  mere  fact  of  indorsement,  but  the 
intention  to  make  an  absolute  transfer,  giving  full  power 
to  go  against  all  parties  on  the  bills;  or  merely  to  enable 
the  person,  with  whom  they  are  deposited,  to  receive  the 
amount  from  the  other  parties.  Indorsement  primd 
facie  evidence  of  the  former ;  unless  the  object  ot  mere 
deposit  is  clearly  shewn.     Ex  parte  Twogood.     -        -       XIX. 

14.  Debt  discharged  by  a  bill,  taken  as  a  discharge  and  satis- 
faction :  otherwise  not  until  payment.  Ex  parte  Hodg^ 
kinson^      ...--...-      ^XIX. 


Acceptance. — Discharge. — Indorsement. — Notice. 

Acceptance.  —  i.    Uodertakiog  by  letter. 

1.  A  letter,  undertaking  to  accept  bills,  held  an  acceptance. 
Ex  parte  Dyer.         ------- 

*     rt'  ?  Of  drawer  by  compoaiKliog,  &c.  with  acceptor. 

1.  Holder  of  a  bill  of  exchange,  discharging  the  acceptor 

by  receiving  a  composition,    cannot    come    upon  the 
drawer.    Ex  parte  Wilson.         -        -        -        -        - 

2.  Holder  of  a  bill,  giving  time  to  the  acceptor,  discharges 

the  drawer.        -------- 

*     n   ?  ElTect,  as  authority  to  discount  or  pledge. 

1.  Effect  of  indorsement,  as  an  authority  to  discount  or 

negociate  bills.  ------- 

2.  Effect  of  indorsement,  special  or  in  blank,  as  an  autho- 

rity to  pledge  as  well  as  discount.        -        -        -        - 

Notice. —  1.    Of  dishooonr,  must  come  directly  from  holder. 

2.  Early,  of  dishonour,  good. 

3.  Of  dishonour  to  baiikrupt  before  assignment. 

1.  Notice,  that  a  bill  is  dishonoured,  to  effect  a  discharge, 
must  cojne  directly  from  the  holder.  E,v  parte  Barclay. 


BILL  ofr  EXCHANGE, BILL,  Prayer  or.  i«9 

Vol.    Page 

2.  Immediate  notice  of  a  bill  disfacmoured  at  an  early  hour, 

good.    Ex  parte  MoUne.  ......       XIX.  216 

3.  Notice  of  a  dishonoured  bill  to  a  bankrupt^  as  drawer, 

before  the  choice  of  assignees,  good.  Ex  parte  Motine,       XIX.  216 

See  Bankrupt  12.  {Lien  4.)  {Proof  U.  16. 18.)  (Reputed 
Owner  8.)  Depont  1.  2.  It^unhtioh  i4.  Notice  13. 
Principal  and  Surety  27.     Short  Bill 

BILL  OF  INJUNCTION. 

See  Practice  45. 

BILL  OF  INTERPLEADER. 

See  Interpleader, 

BILL  OF  LADING. 

See  Consignment  1. 

BILL  OF  REVIEW; 

1.  For  error,  where  none :  costs  of  course. 

2.  Refused  ander  circumstaDces. 

3.  Not  to  iDtroduce  a  new  case;  which  with  reasonable 

diligence  might  have  been  oh  the  record. 

4.  Groands. 

li  Costs  of  course  upon  a  biD  of  review  for  error;  where  . 

no  error  in  the  decree.    Bolger  v.  MackelL  -        -  V;  60y 

S.  Petition  for  leave  to  file  a  bill  of  review  after  a  decree; 
affirmed  on  re-hearing,  and  pending  an  Appeal  to  thel 
House  of  Lords,  for  the  purpose  of  introducing  evi- 
dence in  answer  to  evidence,  admitted  by  surprise,  viz* 
not  in  answer  to  an  interrogatory,  nor  the  subject 
directly  in  issue,  the  decree  not  being  made  upon  that 
evidence,  was  refused  with  costs.     Willan  v.  Wittani       KVI;     7^ 

8;  Bill  of  review,  or  a  supplemental  bill  in  nature  of  it^ 
where  the  decree  has  not  beeh  enrolled,  upon  new  evi-^ 
dence,  discovered  since  publication,  not  permitted,  to 
btrodiice  a  hew  case ;  of  which  the  party  was  sufficiently 
apprised  to  enable  him  with  reasonable  diligence  to  ha^e 
put  it  upon  the  record  briginally.     Young  v.  Keighly.       XVI.  348 

4;  Grounds  of  bill  of  review :  error  apparent :  new  evidence; 

discovered  since  publication,  as  to  a  material  fact.         -       XVI.  3501 

See  Practice  10.     Review, 

BILL  OF  REVIVOR. 

See  Costi  9. 10.  21.     Practice  129.  130. 

BILL  OF  REVIVOR  and  SUPPLEMENT. 

See  Pleading  {Demurrer  25.)     Review  1.  3. 

BILL  OF  SALE. 
See  Lien  29. 

BILL,  Prayer  of. 
See  Pleading  58; 


ISO  BILL  Pro  Compuso. BISHOP. 

BILL  Pro  Confesso. 
Sec  Decree.    Practice  104.  106.  106.  IIS.  131.  205.  306. 
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BILL,  Short. 
See  Banker  2.    Baukrvpt  {Lien,  2.  9.) 

BILL,  Supplemental. 
See  Pleading  28.  29. 

BILL,  Taxed. 
See  Bankrupt  (Cote  1.) 

BILL  TO  PERPETUATE  TESTIMONY. 

1.  Of  any  interest,  however  slight 

2.  Not  for  next  of  kin  of  lanatic :  nor  writ  de  ventre  tn- 

epidendo  for  heir:  bat  Uee  for  ioterest  created  bjr 
their  coDtracts. 

3.  Not  of  right  immediately  barrable. 

4.  An  interest  necessary :  ninateness  or  remoteness  no 

objection. 

1.  Bin  to  perpetuate  testimony  of  the  legitimacy  of  the 

S>laintinB,  entitled  in  remainder  in  tail  after  an  estate 
or  life:  demurrer  by  the  seventh  and  eighth  in  re- 
mainder after  the  plaintiffs  and  the  other  defendants,  all 
infants,  over-ruled ;  any  interest,  however  slight,  bei^g 
sufficient.     Lord  Dursley'v.Fitnhardinge  Berkeley.     -  VI 

2«  The  next  of  kin  of  a  lunatic,  however  hopeless  his  con- 
dition, have  no  interest  whatever  in  the  property;  and 
therefore  cannot  sustain  a  bill  to  perpetuate  testimony. 
So  an  heir  apparent  cannot  have  a  writ  de  ventre  m^ 
epieiendo*  But  they  may  contract  upon  their  expec- 
tatioiis ;  and  may  perpetuate  testimony  vrith  reference 
to  the  interest  so  created.   .-..-.  Vl 

3.  The  Court  will  not  perpetuate  testimony  of  a  right,  which 

may  be  immediately  barred  by  the  defendants.     -        -  Vl 

4.  To  support  a  bill  to  perpetuate  testimony  the  plaintiff 

must  have  an  interest :  but  the  minuteness  or  remote- 
ness of  it  is  ho  objection.  A  mere  contingency,  how- 
ever near  and  valuable,  ( with  the  exception  of  the  case 
of  a  wager,)  the  expectation  of  issue  in  tail,  heir  appa- 
rent, or  next  of  kin  of  a  lunatic,  is  not  sufficient.  There- 
fore a  demurrer  to  a  bill  by  tenant  in  tail  in  remainder 
and  his  issue  to  perpetuate  testimony  of  the  validity  of 
his  marriage,  allowed.  Whether  a  bill  could  be  main- 
tained by  the  trustees  to  preserve  contingent  remainders, 
representing  ako  the  legal  inheritance  of  the  whole  es- 
tate, qucere.    Allan  v.  Allan*     .        -        -        .        .         X\ 

See  Pleading  {Demurrer  4.) 

BIRTH. 

See  Domicile. 

BISHOP. 

See  Resignation  of  Living  2.  3. 


MX)OD. BOND.  '  131 

Vol.  Pige 

BLOOD. 

See  Proximity  of  Blood. 

BOND. 

1.  On  condition  performed  takes  effect  from  the  original 

delivery  as  an  (Bscrow  notwitlistandiog  death. 

2.  'Bjfime  unmarried  as  escrow,  to  be  delivered  on  con- 

dition, performed  after  marriage. 

4.  Woint  held  ajBTeral. 
5.3 

6.  Pro  turpi  causd  void. 

7.  No  relief  to  obligor ;  by  whose  delay  interest  exceeds 

the  penalty. 

9.  SBy  mistake  joint  only,  or  several  only,  rectified. 
10.3 

11. )  Presumption  of  payment  may  be  repelled.    Objections 
12. 5      to  it. 

I.  Bond  delivered  to  a  third  person,  to  be  delivered  to 

obliMe  on  performance  of  condition,  takes  effect  o» 
per&rmance  from  original  sealing  and  delivery ;  though 
obligor  and  obligee  both  dead.  ....  I,  275 

8.  Bond  hy  fSme,  delivered  to  a  stranger  before  her  mar- 
riage, to  be  delivered  on  condition,  good,  though  con- 
dition performed  after  marriage.  .        .        -        .  I.  275 

3.  Joint  bond  considered  as  joint  and  several.     Thomas  v. 

Frazer. -  III.  399 

4.  Joint  bond  held  several  against  creditors  in  the  adminis- 

tration of  assets*    Bum  v.  Burn,         ....  HI,  573 

5.  Jomt  bond  held  several  in  bankruptcy.  -        -        -        -  HI.  575 
&  Bond  in  consideration  of  future  cohabitation  void  at  law.           III.  371 

7.  No  reUef,  where  the  interest  goes  beyond  the  penalty  of 

a  bond,  if  occasioned  by  the  delay  of  the  plaintiff,  the 

obligor.     - VI.    92 

8.  Ground  of  the  case  of  a  bond,  by  mistake  joint  only, 

instead  of  joint  and  several.  The  relief  upon  the  in- 
tention.       IX.  125 

9.  Where  a  man  executes  a  bond,  meaning  it  to  be  the  joint 

bond  of  himself  and  another,  who  does  not  execute,  it 
is  the  several  bond  of  the  former :  but  he  may  have  it 
delivered  up ;  as  contrary  to  the  intention.  -        -  X.  222 

10.  Mistake  by  making  a  bond  joint  only,  instead  of  joint 

and  several,  rectified  in  equity  and  bankruptcy.  -  X.  227 

II.  The  presumption  of  payment  of  a  bond  after  twenty  years 

may  be  repeDed  by  evidence,  that  the  obligor  had  no 
opportunity  or  means  of  paying.  Fladong  v.  Winter,  XIX.  196 
12.  Oligections  to  the  presumption  of  payment  of  a  bond : 
the  fluctuation  of  credit ;  and  the  circumstance  of  the 
security  remaining  with  the  obligee ;  a  circumstance  of 
great  weight.     ..-••..-       XIX.  199 

I  2 
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Tacking. — !•    Not  against  creditors. 

].  Bond  not  to  be  tacked  to  a  mortgage  against  creditors. 
Hamerion  v.  Rogers*  -*---- 

See  Anmdty  9.  Appcrtionment  5.  Bankrupt  (JiUereat  1.) 
CknfirwuUum  1.  2.  Consideration  6.  dmtract  41.  Evi- 
dence 5.  Gift  2.  9.  Interest  2S.  20.  Jurisdiction  l6. 
Lost  Bond.  Presumption  12.  Principal  and  Surety 
11. 12.  22.     Profert. 

BOND  OP  RESIGNATION. 

See  Resignation. 

BOND,  Pro  turpi  Causa. 
See  Bond  6.     Consideration  1. 

BOND,  Voluntary. 
See  Consideration  1. 

BONUS. 

See  Bank  Stock  1.  2. 

BOOKS. 
See  Copyright.    Evidenice  66.    Principal  and  Agent  80. 

BOOKS  op  bank  of  ENGLAND. 

See  Evidence  48. 

BOROUGH  OF  SOUTHWARK. 

See  Jurisdiction  20. 

BOUNDARIES. 
1.    Relief  on  duty  to  keep  tliem  distinct 

1.  Ground  of  relief  upon  confusion  of  boundaries ;  that 
there  was  a  duty  upon  the  defendant  to  keep  them  dis- 
tinct.        -.-.-..-- 
See  Charity  26.     Discovery  2.     Tenant  1. 

BREACH  OP  COVENANT. 
See  Covenant  6.  7.  8.     Forfeiture  3.  6.    Injunction  6.    Land- 
lord and  Tenant  18.  56. 

BREACH  OF  TRUST. 

See  TVifi^  63.  65. 

BREWERY. 
1.    Management  by  the  Coart. 

!•  The  Court  sometimes  takes  the  management  of  a  brewerjf 
out  of  the  hands  of  the  parties.  .... 

See  Contract  {/^[tedfic  Performance  64.) 
BREWHOUSE. 

See  Nuisance  2. 

BRICKS. 
See  Nuisance  4. 
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BROKER. 

Vol.    Pne 

See  Prhusipal  and  Agent  96. 

BUILDING. 

• 

See  Landhrd  and  Tenant  35.    Repair  I. 

BY-LAW. 

See  Corporation  5.  7.  8.  9. 

CALENDAR. 

See  Copyright  12. 

CAMBRIDGE. 

See  Copyright  4. 

# 

CANAL. 

N 

See  Injunction  26. 

CANCELLATION. 

See  WiU  204.  287. 

CAPITA,  Distribution  per. 

See  DutribtUion  2.  3.     WiU  245. 

CAPTAIN  OF  SfflP. 

See  Ship. 

• 

CARGO. 

See  Ship  4. 

CASH. 
See  WiU  272. 

CATCHING  BARGAIN. 

See  Heir  3. 
CERTIFICATE. 

See  Bankrupt  {Partner  G.) 

CERTIFICATE  of  MASTER  or  SIX  CLERK, 

See  Practice  246. 

CESTUI  QUE  TRUST. 

See  G%ardian  and  Ward  5.    TVmt^. 

CHAMPERTY. 

1.  DeGned.    Not  confined  to  Courts  of  Law. 

2.  Boody  near  it,  thoagh  not  strictly ,  set  aside. 

1*  Assignraept  to  navy  agents  of  part  of  the  subject  of  a 
prize  suit,  then  depending,  void ;  amounting  to  cham- 
perty :  vj^.  the  unlawful  maintenance  of  a  suit  in  con- 
sideration of  a  bargain  for  part  of  the  tHing,  or  some 
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?rofit  out  of  it;  which  is  not  confined  to  Courts  of 
lommon  Law.     Stevens  v.  BagwelL  -        -        -        -         S 
i.  Bond  set  aside ;  as,  though  not  strictly  champerty,  near  it.    XYl 

See  Attorney  and  Solicitor  (^Attorney  and  CUent  12.)  Mainr 
tenance  (of  Suit  3.) 

CHANCELLOR. 

See  Bankrupt  35  {Mortgage  2.)    Lunacy  8.  62.  63.  06. 
Practice  326. 

CHANCELLOR  of  the  DUCHY  of  LANCASTER. 

See  Practice  142. 

CHANCERY. 

Jurisdiction. — Officb  of  Rbgistbr. 

Jurisdiction. — 1.    On  mistake. 

1.  To  rectify  mistakes  is  the  peculiar  province  of  the  Court 
of  Chancery.     .-..-.-- 

Office  of  Register. — 1.    Granted  for  the  Dake  of  St.Albane, 

his  heirs,  &c,  descends  to  heirs 
general;  not  with  the  title:  as- 
signable.    Limitation  of  accoant. 

1.  The  grant  of  the  oiRce  of  Register  of  the  Court  of  Chan- 
cery for  lives  in  trust  for  the  Duke  of  St.  Albans^  his 
heirs  and  assigns,  descends  to  the  heirs  general ;  and 
does  not  follow  the  title ;  and,  being  assignable,  the 
claim  of  the  mortgagee  was  established,  but  not  to  the 
by-gone  profits.  (See  Vol.  III.  25.)  The  Duke  being 
trustee,  but  having  obtained  possession  without  title,  as 
heir,  the  Court,  though  the  plaintiff  was  an  infant,  in- 
clined not  to  carry  the  account  farther  back  than  the 
time  of  filing  the  bill ;  if  the  profits  had  not  been  paid 
into  Court  at  an  earlier  date  in  the  suit  instituted  by  the 
mortgagee.    Drummond  v.  The  Duke  of  St.  Albans.   - 

See  Practice  176.     Prohibitum  3. 
CHAPEL. 

See  Charity  62. 

CHARGE. 

1.  Priority.     Power,  when  executed,  takes  place  accord- 

ing to  the  deed  creating  it. 

2.  Raised  by  mortgage  of  parts  of  an  estate  more  than 

sufficient. 

3.  Estate  discharged ;  though  the  fund  raised  misapplied 

by  the  trustees. 

4.  Sale  included  io  power  to  charge. 

5.  Over-reaching  all  the  limitations. 

6.  *'  If  the  reversion  should  never  fall  to  testator,"  con- 

strued personally. 

7.  Equitable  not  barred  by  time,  not  aSbrding  a  presump- 

tion of  rehease. 


CHARGE,  135 
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8.    Whetlier  re?i?ii^  debt,  barred  by  the  statute. 

8l    By  will  of  l^;acies  **  hereinafter  bequeathed  :**  those 

bjcodieil  oot  indaded. 
10.    Of  legacies  on  land,  as  auxiliary,  distinguished  from  a 
portion  of  the  land  or  its  prodace,  as  to  the  effect 
of  an  unattested  paper. 
11. )  Of  a  gross  sum  or  aebts,  ont  of  rents,  &c. ;  not  con- 
12. 3      fin^  to  that  mode.  Distinction  as  to  debts,  legacies, 
annuities,  and  costs. 

1.  Arrangement  of  charges  as  to  priority.  A  power,  when 
executed,  takes  place  according  to  the  original  deed 
creating  it    Mosley  v.  Mosley.  -        ...        -  V.  248 

%  Charges  upon  an  estate,  more  than  sufficient  to  answer 
them,  directed  to  be  raised  by  mortgages  of  different 
parts.    Mosley  v.  Mosley.  .        .        -        -        •  V,  JB48 

3.  An  estate,  having  once  borne  a  charge  in  favour  of  le- 
gatees or  creditors,  is  discharged ;  though  the  fund  is 
misapplied  by  the  trustees.         .....  V.  7S6 

4  Power  to  charge  includes  a  power  to  sell.       -        -        -  .       VI.  797 

&  Power  by  marriage  settlement  to  the  husband  to  charge 
not  confined  to  the  immediately  preceding  limitation  of 
the  reversion  to  him;  but  held  to  over-reach  all  the 
prior  limitations.     Stackhouse  v.  Bamston.  •        -  X.  45S 

6.  Construction  of  a  charge  by  will,  if  the  reversion  should 

never  fall  to  the  testator:  viz.  if  it  should  not  come  to 
him  personally,  in  his  life :  the  charge  therefore  effec- 
tual; though  the  reversion  came  to  his  heir.  Stack- 
house  V.  Bamston.      .......  X«  45S 

7.  Equitable  charge  on  real  estate  not  barred  by  lapse  of 

tune  without  demand,  though  considerable ;  and  though 
at  length  brought  forward  luider  circumstances  not 
£Eivourable;  yet  not  equivalent  to,  or  affording  a  pre- 
sumption of,  a  release.  Account  of  the  interest  against 
a  tenant  for  life ;  not  limited  to  six  years.  Stackhouse 
"v.  Bamston.       ........  X.  45S 

8.  Whether  a  charge  by  will  for  payment  of  debts  revives 

a  debt,  barred  by  the  Statute  of  Limitations,  qutere  ? 

Stackhouse  v.  Bamston.     ......  X.  453 

9.  Trust  of  a  term  by  will  to  pay  the  several  legacies 

"  hereby  given,"  and  also  "  the  several  other  legacies 
hereinafter  bequeathed."  The  subsequent  part  of  the 
will  contained  a  few  small  legacies ;  and  a  codicil,  un- 
attested, directed  to  be  taken  as  part  of  the  will,  re- 
citing, that  the  legacies  given  by  tne  will  to  the  testa- 
tor's daughters  were  not  an  adequate  provision,  gave 
each  of  Uiem  a  farther  legacy,  *'  in  addition  to  the 
said  legacies"  given  them  respectively  by  the  will.  The 
legacies  by  the  codicil  are  not  charged  upon  the  real 
estate.     Bonner  v.  Bonner.         .....       XIII.  377 

10.  Distinction  between  legacies,  charged  on  the  land  as  an 

auxiliary  fund,  and  a  portion  or  the  land,  or  its  pro- 


^  CHARGE. CHABflT  Y. 

V. 

duce,  when  directed  to  be  sold.    An  unattested  paper 

has  effect  in  the  fonner  case :  not  in  the  latter.         '   t    X-V] 

11.  A  gross  sum  to  be  paid  out  of  rents  and  profits;  the 
trustees,  if  the  trust  requires  pajrment,  not  coined 
to  annual  profits.        ......        .XI 

f  S,  Devise  for  payment  of  debts  by  rents  and  profits  out  of 
the  Statutp  of  Fraudulent  Devises ;  but  a  gross  sum  for 
that  purpose  not  limited  to  annual  rents;  but  to  be  paid 
with  all  convenient  speed.  Distinction  between  debts 
and  legacies  and  annuities ;  but  the  same  provision  for  all 
is  evidence,  although  not  conclusive,  that  all  are  to  be 

Said  in  the  same  way.     The  same  inference  as  to  costs, 
irected  to  be  paid  in  the  same  manner ;  exonerating 
the  fund  generally  liable  in  the  first  instance.       -        -       X! 

See  Assets  19.  20.  21 .  26.  31 .  39.  Devise  24.  Discharge. 
Exoneration  15,  Implication  2,  Legacy  5.  M,  Merger 
1.  7.  6^  9.  Power  (Appointment  38.)  Purchase  18. 
21.  Revocation.  Trust  {Resulting  3.)  Vesting  8. 
WiU  92.  94.  108.  188. 

CHARGE  AND  DISCHARGE. 

^.    Executor  not  discharged  by  affidavit  of  payments  to 
testator. 

^'  r  Discharge,  when  stated  with  the  charge  as  one  traDS- 
^*  I      action :  not  separate. 

1.  ^xecutor,  charged  by  his  answer,  not  permitted  to  dis- 
charge himself  by  his  afiidavit  of  payments  to  the  tes- 
tator in  his  life.     Ridgeway  v.  Darwin.       -        .        .         \ 

g.  Admission  of  the  receipt  of  sums,  which  sums  he  had 

paid,  &c.  a  good  discharge.         -----         \ 

^.  A  party,  charged  by  his  answer  or  examination,  cannot 
discharge  himself  by  it,  unless  the  wfiole  is  stated  as 
one  transaction;  as,  that  on  a  particular  day  he  received 
a  sum,  and  paid  it  over :  not,  that  upon  a  particular 
day  he  received  a  sum ;  and  on  a  subsequent  day  he 
paid  it  over.     Jliompson  v.  Lambe.     -         -        -         -         \ 

4.  Charge  by  admission  discharged  only  by  shewing  the 
application  immediate  on  the  receipt  of  money,  as  one 
transaction;  not  by  distinct  independent  items  on  the 
other  side  of  the  account.     Robinson  v.  Scotney.  -       \ 

See  Bill  of  Exchange  14.     (Notice  1.)     Practice  65. 

CHARITY. 

1.  Stock  not  appropriated  tit  specie. 

2.  Administration  taken  from  foreigners. 

3.  Administration  by  general  direction  to  trustees. 

4.  The  most  general  eii;ecuted. 

5.  Power  survives. 

p.    Takes  a  surplus  and  increase  against  the  licii^, 
7,    House  to  be  t^iken  fur  a  school,  vuid. 


CHARITY.  m 

g*  >  Executed  cy  pret. 

10.    Direction  Taried  uoder  commission. 
11*    Presumptions  in  favour  of. 

15.  Execnted  cy  pres. 

is.    Under  general  power  not  executed. 

;*•}  Executed  cypr«, 

16.  Heir  not  entitled  to  rents  before  execution. 
17*    Executed  cy  pre§, 

18.  Executed  on  trustee's  laches. 

19.  For  Queen  Anne's  Bounty  void. 
SO.  Takes  a  surplus  against  the  heir. 
81.  Execution  cy  pret  restrained. 
SS«  Secured  by  mortgage  void. 

23.  Legacy  to  discharge  a  mortgage  on  a  chapel  void. 

24.  Mortgage  of  turnpike  tolls  within  the  statute. 
26*    For  purchase  of  land  void. 

26.     For  founding  Downing  College,  Cambridge. 

27*     For  building  or  purchasing  a  chapel ;  the  overplus,  if 

any,  for  other  charitable  uses,  void. 
28.    Long  lease  at  great  under-value,  set  aside. 
29*    Execution  q^pres ;  distinction  whether  by  Sign  Manual 

or  the  Court. 
80.    Power  of  the  ordinary  formerly. 
31.  }  Execution  cy  pres :  the  mode  failing ;  or  by  applica« 
?2.  )      tion  of  a  surplus. 

33.  Takes  an  increase  of  revenue. 

34.  Bequest  to  poor  relations. 

96*  Bequest  for  re-building,  &c.  alms-houses,  confined  to 

those  already  in  mortmain, 

36.  ''To  erect"  imports  purchase. 

37*  Under  award  consent  of  Attorney-General  or  inquiry. 

38«  Reference  to  an  individual,  not  as  arbitrator. 

39.  Object  too  general. 

40.  Excepted  from  the  rule,  that   a  trust  for  uncertain 

objects  results.    Application  by  the  King  or  Court. 

41.  Derived  chiefly  from  the  statute  43  Eliz.  c.  4. 

42.  Under  alleged  secret  trust  Statute  of  Frauds  pleaded. 

43.  Legacy  to  build  alms-houses  and  purchase  the  ground, 

&c.  void. 

44.  Devise  void.    As  to  personal  estate  execnted  cy  pre$. 

45.  Secured  on  poor  and  county  rates  void. 

..  >  Bad  in  part,  the  whole  fails. 

48.  When  and  how  executed  by  the  Court  or  Crown. 

49.  Long  lease  set  aside. 

bO.  Master  of  Free  School  to  be  elected  by  the  chief  in- 
habitants :  those  at  the  foundation  and  the  heir  of 
the  survivor  not  to  be  discovered.  Elections  declared 
void  by  the  Lord  Chancellor,  as  Visitor,  and  refer- 
ence to  Attorney-General. 

51.    Omission  in  decree  corrected  without  re-bearing. 

^2.  Changed  only,  where  clear  the  general  object  wonl4 
be  otherwise  destroyed. 
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53*    Proper  relief,  though  not  prajed. 
54.    ExecatioQ  cy  pre*. 

65*    Inqairy  what  other  lands  charged,  upon  general  img- 
gestion. 

..'  >  Extraordinary  relief. 

68.    Long  lease  set  aside.    Accounl  limited. 

59.  Distinction  between  subjects  of  bill  and  tntbnnatioii. 

60.  Distinction  between  disposition  by  scheme  and  Sign 

AfannaL 

61.  In  Scotland t  void  as  to  devise  of  land:  good  as  to 

personal  property  by  an  option  to  lay  oat  in  the 
funds.    Apportionment  of  debts,  dro. 

62.  Protestant  dissenting  chapel. 

63.  Application  of  surplus  cy  pre§. 

04.    Exceptions  to  decree  under  commission. 

65.  Statute  43  Elia.  extended  to  cases  in  which  an  Infom»- 

ation  would  lie. 

66.  General,  with  preference,  but  not  conGned  to,  poor 

relations. 

67.  Legacy  to  be  laid  out  in  land  in  Scotland  established. 

Aft   ) 

'  >  Long  lease  of  charity  land. 

70.  Direction  to  divide  an  annual  sum  among  poor  kins- 

men. 

71.  Legacies  charged  on  real  or  leasehold  estates  and 

money  on  mortgage  void. 

72.  Removal  of  Governors  of   Barrow  School  by  the 

Visitor;  in  the  case  of  the  Crown  by  petition  to  the 
Great  Seal.  Effect  of  time  against  inquiry  as  to 
el%ibility.  Regulation  of  the  revenues.  Lease  to 
m  Governor,  without  fraud,  set  aside.  Application 
of  tlfee  ittcome  by  a  scheme;  bating  regard  to  the 
Founder's  directions  and  the  alteration  of  circom- 
stances.  Not  reduced  to  a  mere  parochial  school : 
admission  of  foreigDers  without  prejudice  to  chil- 
dren of  the  poor  inhabitants  being  directed ;  and 
the  smaH  number  of  the  latter  not  proved  aa 
abuse.  Considerable  allowauee  for  repairs  accord- 
ing to  increased  revenue.  Edoeation,  &e.  left  to 
the  Governors  and  Masters.  Alterations  long  ac- 
quleeoed  in  presmned  by  authority.  Sttbstanti^  de- 
viations subject  to  Visitors.  ^ 

73.  Distinction  as  to  removing  Governors  of  eleeMosynary 

oorporation  and  corporations,  trustees. 

74.  Lease  set  aside  for  considerable  nnder-valne. 
76.     Relief  without  specific  prayer. 

76.  Long  lease  not  without  equivalent :  much  less  per- 

petual renewal. 

77.  Leases  set  aside  for  under-value. 

78.  Deviatbns  corrected :  and  surplus  applied  cy  pra^ 

79.  Surplus  applied  cy  pret. 

80.  MisundisrstaBding  not  a  ground  of  removal. 

81.  Regulated  without  comphint. 

82.  In  Scotland  established. 
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83.  For  purposes  not  specified  execntedy  having  regard 

to  those  specified. 

84.  One  species  of  privileged  testaments. 

85.  Distingiushed  from  other  legacies  with  reference  to 

the  mode  and  substance. 

86.  Distingaished  from  an  ordinary  legatee. 

87.  To  be  directed  by  codicil  executed:  though  no  direc- 

tions. 

88.  Favourably  construed. 

89.  Equality  not  inferred  from  **  divided.^' 

90.  **  For  purposes  to  be  named,"  answered  by  one. 

1.  Stock  cannot  be  appropriated  to  support  of  a  permanent 
charity ;  but  must  be  sold,  and  the  money  appropriated. 
Isoiic  V.  Gampertx.  .----•  I.    44 

1  On  Information  administration  of  a  charity  under  an  ap- 
pointment by  the  trustees,  and  a  plan  confirmed  by  de- 
cree, taken  from  the  parties  appointed,  being  subjects 
of  the  United  States  of  America^  and  therefore  not 
now  liable  to  the  control  of  the  Court.  Attomey-Ge'^ 
neral^.  City  of  London.    ------  I,  ^jj 

S.  The  only  way  of  administering  a  charity  is  under  general 
direction  to  trustees:  in  case  of  misbehaviour  there 
must  be  a  new  Information :  but  the  Court  will  not  keep 
the  Information,  and  execute  under  it  from  time  to 
time.  Attomey-Generaly,  The  Haberdasliers^  Company.  I.  S9S 

4.  The  most  general  gifts  for  charity  executed.  -        -  I.  475 

5.  Power  to  dispose  to  charities  specified  survives  notwith- 

standing the  death  of  the  person  to  execute.       -        -  L  475 

6.  Land  setUed  in  trust  for  maintenance  of  a  charity,  with 

special  directions  as  to  part  of  the  rents ;  the  land  to 
be  let  for  a  certain  term  subject  to  a  rent  to  that  ex- 
tent :  at  the  expiration  of  the  lease  the  surplus  with  its 
mcrease  results  to  the  charity  under  the  general  trust; 
not  to  the  heir.    Attorney-General y.  Tonna.  •  II.      1 

7.  Testator  gave  real  and  personal  estate  in  trust,  that  a 

conunodious  and  proper  house  should  be  taken  on  lease 
at  such  yearly  rent  as  should  be  agreed  on,  or  other- 
wise as  the  trustees  should  think  fit,  as  a  school,  and 
that  the  children  and  grand-children  should  be  placed 
there  from  the  age  of  seven  to  fourteen,  then  to  be  put 
out  apprentices ;  also  that  such  other  children,  as  the 
trustees  should  think  fit,  should  be  placed  at  the  same 
school;  and  he  gave  directions  as  to  an  inscription, 
visitation,  &c.  this  trust  is  void  under  the  Statute  as  to 
the  general  purpose  of  a  permanent  charity ;  but  good 
as  to  the  disposition  for  the  relations  to  tne  extent  of 
children  and  grand-children  of  such  of  the  stocks  spe- 
cified as  were  in  being  at  the  testator's  death ;  and, 
while  the  school  is  kept  open  for  them,  other  children 
may  be  educated  there.     Blandford  v.  Thacherell.       -  II.  238 

8*  In  administering  a  charity,  though  a  particular  intention 
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fails,  the  genen^I  intention  shall  be  executed  cy^presf 
therefore  upon  a  trust  for  the  vicars  of  P.  provided 
they  should  be  presented  at  the  recommendation  of  the 
trustees,  the  trustees  neglecting  to  recommend,  the 
Chancellor,  the  presentation  being  in  the  Crown,  pre- 
sented :  held,  the  vicar  was  entitled  to  the  benefit  of 
the  trust    Attorney-General  v.  BouUbee.  (See  No.  14.)  II. 

9.  The  Court  will  not  execute  a  trust  of  a  charity  in  a 
manner  different  from  that  intended ;  unless  it  cannot 
be  executed  Uterally ;  but  may  in  substance  by  another 
mode  consistent  with  the  general  intent :  thus  where 
the  object  was  to  build  a  church  in  the  parish  of  A.^ 
and  the  parish  would  not  permit  it,  it  could  not  be 
executed  any  where  else:  but  where  it  was  to  distribute 
bread  to  poor  persons  attending  tlivine  service  and 
chanting  the  donor*s  version  of  psalms,  though  the 
chanting  could  not  take  effect,  the  rest  was  executed.  II. 

10.  Under  a  commission  of  charitable  uses  the  direction  of 

the  Founder  varied :  but  persons,  to  whom  the  benefit 
of  the  charity  was  appointed  for  life  irregularly  accord- 
ing to  the  decree,  were  permitted  to  enjoy.         -        -  II. 

11.  Presumptions  are  to  be  made  in  favour  of  a  charity.        -  II. 

12.  Where  a  charity  cannot  be  executed,  as  directed,  but  the 

general  purpose  appears  distinct,  and  may  be  in  sub- 
stance attained  by  another  mode,  it  shall  be  executed 
cy  pres:  but  a  personal  bequest  attached  to  a  void 
cnarity,  as  an  endowment,  must  fall  with  its  principal. 
Atiorney-'Generalw. Whitchurch.         -        -         -        -  HI. 

IS.  The  Court  will  not  execute  a  power  given  by  the  testator 
to  trustees  to  continue  his  charities  or  to  give  any  others 
they  should  think  fit.     Coxe  v.  Bassett.       -        -        -  III. 

14.  The  Decree  (No.  8)  affirmed  on  Appeal.      Attorney- 
General  V.  Boultbee.  ------  JIL 

;  15.  A  college,  devisee  in  remainder  after  estates  for  lives,  in 
trust  for  purposes  partly  for  their  own  benefit,  and  very 
specific  with  respect  to  them,  held  not  to  have  accepted 
the  devise  by  acts  done  merely  to  preserve  the  fund ; 
and,  refusing  to  accept  after  the  death  of  the  tenants 
for  life,  the  Master  was  directed  to  receive  a  proposal, 
in  order  to  have  it  determined,  whether  it  could  be  ex- 
ecuted cy  pres.  A  compromise,  applying  part  of  the 
fund  to  an  establishment  at  St.  John's  College,  Oxford^ 
with  which  the  Merchant  Taylors'  Company  are  con- 
nected, and  giving  the  rest  to  the  next  of  kin,  was,  the 
Attorney-General  consenting,  established  by  decree. 
The  next  of  kin  bound  by  the  compromise,  decreed 
with  the  consent  of  the  Attorney-General  to  be  carried 
into  execution;  and  therefore  another  bill,  setting  up 
a  farther  claim  of  interest  upon  the  sums  to  be  ac- 
counted for  by  Trinity  WdW,  was  dismissed.  Trinity 
Hall  vi^fi  licld  entitled  to  the  legacies  of  £100,  ani^ 
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wme  plate;  as  being  distinct  from  the  other  disposition, 

which  they  refused  to  accept.      Attorney-General  v. 

Andrew,  III.  633.     Andrew  v.    The  Master,  Sfc.  of 

The  Merchant  Taylors'  Company,  VII.  223.    Andrew    ' 

y.  Trinity  HaU. •        -  IX.  525 

16.  Upon  a  devise  to  a  good  charitable  use  the  heir  has  no 

right  to  the  rents  and  profits  accrued,  before  the  devise 

is  carried  into  effect.     Attorney-Generals*  Bowyer.    •    :      III*  714 

17.  The  general  charitable  purpose  of  the  testator  shall  be      M^ 

executed  upon  the  doctrine  of  cy  pres;  though  the  par-    «»-t|»- 
ticular  purpose  fails.  Attorney-General  v.  Bowyer.      *    ■'■•:  III.  714 

18.  An  account  decreed,  and  a  Receiver  appointed  upod  the 

laches  of  the  heirs,  substituted  by  decree  as  trustees 

to  execute  a  devise  to  a  charity.    Attomey^General  v.        ' 

Bowyer.  -        - -  III.  714 

19.  Bequest  to  the  Society  for  increasing  Clergymen's  Livings 

in  England  and  Wales  for  the  perpetual  purpose  of 
increasing  their  livings :  the  Governors  of  Queen  Anno*8 
Bounty  alone  answer  the  description ;  and,  as  all  their 
fundi  are  laid  out  in  land,  the  bequest  is  void  by  the 
Statute.    Middleton  v.  Clitherow.       -        -        •        ^  111.  734 

SO.  Devise  in  1719  to  charitable  purposes,  limiting  the  sums ; 
there  not  being  objects  sufficient  to  exhaust  the  whole 
rents  according  to  the  directions  of  the  will,  and  thd 
whole  being  appropriated  to  the  charities  specified,  the 
surplus  was  applied  to  increase  them  against  the  claim 
of  the  heir.     Attorney-General  v,  Minshull.        -        -  IV*     II 

21.  The  doctrine  of  cy  pres,  formerly  pushed  to  a  most  ex- 
travagant length,  is  now  much  restrained.  -        «  IV.     14 

82.  Charitable  legacy,  secured  by  mortgage,  is  void  by  the 

statute  9  Geo.  2.  c.  36.     White  v.  Evans.  -        -  IV.    21 

23.  Legacy  to  the  trustees  of  a  chapel  for  Protestant  dis- 

senters, to  be  applied  by  them  towards  the  discharge  of 
the  mortgage  on  the  said  chapel,  is  void  under  the  statute 
9  Geo.  2.  c.  36.  The  mortgage  having  been  paid  off 
by  other  funds  in  the  testator*s  life,  the  Court  would 
not  say,  the  legacy  might  not  have  been  applied  in  re- 
pairing or  sustaining  the  chapel ;  but  was  of  opinion  it 
could  not  be  applied  to  any  other  charitable  purpose. 
Corbyn  v.  French.      -        ^ IV.  418 

24.  Mortgage  of  turnpike  tolls  is  within  the  statute  9  Geo.  2. 

c.  36.    Knapp  v.  Williams.        ....        -    IV.  430,  n. 

25.  Bequest  of  money  to  enable  a  trustee  for  a  charity  to 

complete  a  contract  for  the  purchase  of  land  is  void 

by  the  statute  9  Geo.  2.  c.  36.    -        -        -        -        -  IV.  431 

26.  Under  a  devise  for  founding  a  new  college  in  the  Univer- 

sity of  Cambridge,  to  be  called  Downing  College,  the 
Crown  having  at  length  granted  the  application  for  a 
charter  and  licence,  and  the  University  waving  the 
account  against  the  heir  at  law,  who  had  been  substi- 
tuted as  the  trustee,  farther  back  than  six  years,  the 
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Zorcf  Chancellor t  doubting  his  authority  to  confine  It, 
made  the  decree  accordingly  upon  the  terms  of  their 
taking  an  Act  of  Parliament  to  confirm  it  A  commis- 
sion was  directed  to  distinguish  lands  intermixed  with 
those  devised  to  the  charity ;  and  a  Receiver  appointed* 
The  Attomey'-Generaly.Bowyer.       -        .        -        -  \ 

27.  Trust  by  will  for  building  or  purchasing  a  chapel,  where 
it  may  appear  to  the  executors  to  be  most  wanted ;  if 
any  overplus,  to  go  towards  the  support  of  a  fiiithfiil 
ffospel  mmister,  not  exceeding  £20  a-year;  and  if  any 
mrtner  surplus,  for  such  charitable  uses  as  the  execu* 
tors  shoula  think  proper.  The  whole  trust  void,  not 
only  as  to  the  real  estate  and  a  mortgage,  but  also  as 
to  the  personal  estate ;  and  the  real  estate  went  to  the 
heir-at-law,  and  the  personal  to  the  next  of  kin.  Chap* 
many.Broum.  *!..--.  ^^  Vl 

£8.  A  long  lease  of  a  charity  estate  in  1715  at  a  great  under- 
value decreed  to  be  delivered  up ;  and  an  account  di- 
rected with  just  allowances.    Attomey-Gen.  v.  Green.  Vl 

29.  Bequest  to  A.  his  executors  and  administrators,  desiring 
hun  to  dispose  in  such  charities,  as  he  thinks  fit,  re- 
commending poor  clergymen  with  large  families  and 
good  characters :  A.  died  nine  years  before  testatrix ; 
who  had  notice  of  that :  executed  by  the  Court  by  re- 
ference to  the  Master  to  settle  a  plan,  having  particular 
regard  to  that  recommendation.  Upon  a  re-hearing 
the  decree  was  aflSrmed:  the  Z^oref  Chancellor  collecting 
the  result  of  the  authorities;  that,  where  there  is  a 
general  indefinite  purpose,  not  fixing  itself  upon  any 
object,  the  disposition  is  in  the  King  by  Sign  Manual ; 
but,  where  the  execution  is  to  be  by  a  trustee,  with 
general,  or  some,  objects  pointed  out,  there  the  Court 
will  take  the  administration  of  the  trust.  The  costs  of 
all  parties  were  given  out  of  the  fund  as  between  attor- 
ney and  client.  Moggridge  v.  ThackwelL  I.  464.  VII.  S6.  XU 

80.  Formerly  a  portion  of  the  residue  of  every  man*s  estate 

was  appUed  in  charity  by  the  ordinary.        ...         VU 

SI.  If  the  general  substantial  intention  of  a  will  is  charity, 
the  failure  of  the  particular  mode  shall  not  defeat  it : 
but  the  law  will  substitute  another  mode.     -        -        .         YIl 

SS.  Bequest  in  trust  for  the  poor  inhabitants  of  several  pa-. 
rishes ;  to  be  applied  at  times  and  in  proportions,  and 
either  in  money,  provision,  physic,  or  clothes,  as  the 
trustees  think  fit.  The  fund  being  very  considerable 
in  proportion  to  the  objects,  the  application  was  upon 
the  principle  of  cy  pres  extended  for  the  benefit  of  the 
same  objects  to  purposes  not  expressly  pointed  out  by 
the  will,  as  instruction  and  apprenticing  of  children, 
against  the  claim  of  the  next  of  km.  The  Bishop  of 
Hereford  v.  Adams. •        ■  VI] 
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SS.  An  increase  of  the  reyenues  of  a  charity  applied  for  the 

benefit  of  the  charity.    Ex  parte  Jortin*    -        -        .        VIL  343 

34.  Bequest  to  poor  relations  sustained  as  a  charity.     White 

y.  WhUe. -        -        VII.  4eS 

35.  Bequest  for  rebvflding,  repairing,  altering,  or  adding  to 

ai^  improving,  alms-bouses,  is  valid  to  the  extent  of 
any  application  upon  the  land  already  in  mortmain:  not, 
of  the  addition  of  other  land.  Attamey-Generat  v. 
PoTjmf. VIII.  186 

96.  Bequest  to  ^  erect**  a  charitable  foundation  imports,  that 
land  is  to  be  bought,  unless  the  will  manifests  a  pur- 
nose,  that  it  is  to  be  otherwise  procured.    •        -        •       VIII.  191 

37.  The  Court  will  not  act  under  an  award  in  a  charity  cause 
without  the  consent  of  the  Attorney-General,  or  inquir- 
ing, whether  it  is  for  the  benefit  of  the  charity.  Attor^ 
mey-General  Y.  HewUt. IX.  932 

38i  Reference  in  a  charity  cause  to  a  particular  person  by 

name;  not  as  arbitrator.    Attorney-General t.  Hewitt.  IX.  232 

3Bl  Bequest  in  trust  for  such  objects  of  benevolence  and 
liberafity  as  the  trustee  in  his  own  discretion  shall  most 
approve,  cannot  be  supported  as  a  charitable  legacy; 
and  is  therefore  a  trust  K>r  the  next  of  kin.  Morice  v. 
The  Bishop  ofDwham. IX.  399.    X.  522 

40.  Trust,  but  for  uncertain  objects,   results  to  those,  to 

whom  the  law  gives  property  in  default  of  disposition. 
Elxceplaon  as  to  chanty.  Where  a  charitable  purpose 
is  expressed,  however  general,  the  bequest  shall  not 
fail  on  account  of  the  uncertainty  of  the  object :  but 
the  particular  mode  of  application  will  be  directed  by 
the  King  in  some  cases ;  in  others  by  this  Court.  ^  IX.  405 

41.  The  signification  of  charity  in  this  Court  derived  chiefly 

from  the  statute  4d  Eliz.  c.  4. IX.  405 

48.  To  a  bin  by  the  heir  against  a  devisee,  alleging,  that  the 
devise  was  upon  a  secret  trust  or  undertaking  for  cha- 
ritable purposes,  against  the  statute  9  Geo.  2.  c.  36.  a 
plea  of  the  Statute  of  Frauds  was  ordered  to  stand  for 
an  answer,  with  liberty  to  except.    Stiekland  v«  jU^ 
dridge.      --.------  IX.  516 

43.  Legacy  to  build  alms-houses  and  purchase  the  ground ; 
with  a  residuary  bequest  to  a  charitable  society,  pro- 
vided they  will  furnish  a  piece  of  ground  to  build  the 
houses;  taking  the  management;  and,  if  not,  substi- 
tuting trustees,  with  a  direction  to  procure  a  piece  of 
ground,  &c.  The  whole  void  as  to  the  primary  object 
undeir  the  statute  9  Greo.  2.  c.  36 ;  being  to  purchase 
land  to  build  alms-bouses ;  or  at  least  land  already  in 
mortmain  not  being  distinctly  pointed  out ;  and  the  se- 
condary object,  though  alone  it  might  have  been  good^ 
failing  with  the  principal,  with  which  it  was  connected. 
Attomty^General  Y.  Davies.       .....  IX.  535 
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44.  Bequest  of  tbe  residue  of  persona]  estate  for  the  use  6f 

the  Welch  Circulating  Charity  Schools,  as  long  as  they 
should  continue,  and  the  increase  and  improvement  of 
Christian  knowledge  and  promoting  religion,  and  to 
purchase  bibles  and  other  religious  books,  pamphlets^ 
and  tracts^  as  the  trustees  should  think  fit,  to  go  to 
the  same  uses  with  those  already  bought,  and  to  be 
kept  in  a  house,  devised  for  that  purpose.  The  devise 
of  the  house  void:  the  personal  bequest  sustained,  as 
a  general  charitable  purpose  of  promoting  Christian 
knowledge ;  to  be  executed,  regard  being  had,  as  far  a^ 
if^asonamy  may  be,  to  the  particular  charity  pointed 
out;  with  checks,  making  it  consistent  with  the  esta- 
blishments of  the  country,  viz.  as  to  unlicensed  schools, 
itinerant  preachers,  &c.     Attorney-General  v.  Stepney, 

45.  Money,  secured   by  assignment  of  the  poor-rates  and 

county-rates,  is  within  the  statute  9  Geo.  2.  c.  36 ;  and 
therefore  cannot  pass  under  a  bequest  to  a  charity. 
Finch  V.  Squire.         ------- 

46.  A  charity,  bad  in  part,  must  fail  as  to  the  whole;   if 

every  part  is  connected ;  as  a  bequest  to  educate  chil- 
dren, the  first  part  of  the  plan  being  to  build  a  schooL 

47.  Where  the  principal  part  of  a  charity  fails,  the  whole 

fails;  though  part  would  have  been  good,  if  uncon- 
nected ;  as  a  bequest  to  an  infirmary,  or  a  school,  con- 
nected with  a  purpose  of  building  it.  ... 

48.  The  Court  has    never   executed  a  charitable  purpose^ 

unless  described  by  the  will ;  or  the  property  devoted 
to  charity  in  general.  In  the  latter  case  the  application, 
either  by  the  trustees,  or  the  Crown,  must  be  to  pur- 
poses expressed  in  the  statute  34  Eliz.  c.  4,  or  analogous 
to  those.    -        -.- 

49.  A  lease  for  ninety-nine  years  of  a  charity  estate,  a  farm, 

as  a  husbandry  lease,  cannot  stand,  without  proof  of 
a  consideration,  shewing,  that  it  is  fair  and  reasonable, 
and  for  the  benefit  of  the  charity.  Under  the  circum- 
stances, long  possession  permitted,  and  the  defendant 
being  the  personal  representative,  such  lease  was  set 
aside,  without  costs,  and  without  imposing  an  additional 
rent,  previous  to  the  bill ;  but  future  cases  will  not  be 
80  treated.  Attorney-General  v.  Owen.  -  -  • 
60.  Petition  to  the  Lord  Chancellor,  as  Visitor  in  right  of  the 
Crown,  of  the  Free  School  of  tVoodbridge :  two  per- 
sons having  been  elected ;  the  right  of  election  being  in 
the  chief  inhabitants ;  and  the  chief  inhabitants  at  the 
time  of  the  foundation  and  the  heir  of  the  survivor 
not  to  be  discovered.  Both  elections  declared  void ;  and 
a  reference  to  the  Attorney-General  to  report,  what 
directions  or  alterations  will  be  proper  as  to  the  mode 
and  right  of  election,  and  in  the  orders,  Constitutions, 
and  directions,  of  the  schools ;  as  shall  seem  to  himi 
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most  conducive  to  the  interest  of  the  objects  of  the 
charity^  and  the  furtherance  of  the  intention  of  the 
donor*    Attorney-General  v.  Bku^k.  -        -        -  XI.  191 

51.  In  a  charity  case  an  omission  in  the  original  decree,  not 

declaring  the  nature  of  the  charity,  corrected  upon 
fiurther  directions,  without  a  re-hearing.  Attarney-Ge" 
neral  r.  WhiteUy. -  XI.  241 

52.  The  nature  of  a  charity  can  be  changed  by  an  applica- 

tion to  objects,  different  from  those  intended  by  the 
founder,  only  where  it  is  clear,  that  by  a  strict  ad- 
herence to  the  plan  his  general  object  will  be  destroyed : 
not  upon  the  notion  of  advantage  to  the  inhabitants  of 
the  place.  Therefore,  the  foundation  being  a  Free 
Grammar  School  at  Leeds^  for  teaching  grammatically 
the  learned  languages,  the  Court  refused  to  permit  ap- 
plication of  part  of  the  funds  to  procure  masters  for 
French,  Grerman,  and  other  establishments,  with  a  view 
to  commerce.    Attorney-General  v.  Whiteley.     -        -  XI.  241 

5S.  In  a  charity  case,  though  the  Information  prays  wrong 

relief,  the  Court  will  give  proper  relief.       .        -        -  XI.  247 

5t.  Principle  of  cypres,  as  applied  to  a  charity;  where  the 

precise  object  cannot  be  attained.         ....  XI.  251 

55.  Greneral  objection  by  the  answer  to  an  Information,  that 

all  the  terre-tenants  of  the  premises,  charged  with  the 
charity,  are  not  parties,  without  any  particular  descrip- 
tion. The  Court  will  direct  inquiries,  what  other  lands 
are  charged,  &c. ;  previously  deciding  the  validity  of 
the  charge  against  the  defendants  before  the  Court. 
Attorney-General  v.  Jackson.     .....  XI.  965 

56.  Distinction  as  to  charities.     Relief  given  to  a  greater  ex- 

tent than  to  individuals.      ......  XI.  365 

SI.  Extraordinary  relief  against  want  of  form  and  mistakes 

of  pleading  in  favor  of  charities.  ....  XL  372 

58.  A  long  lease  of  a  charity  estate,  in  1760,  set  aside,  the 
trustees  joining  in  the  application,  as  a  breach  of  trust ; 
not  only  as  against  the  express  directions  of  the  founder, 
but  also,  generally,  as  an  improper  administration  of  a 
charity  estate :  the  relators  not  desiring  to  disturb  under- 
leases. The  account  was  confined  tu  the  filing  of  the 
Information,  or  previous  demand.  Such  cases  to  be 
marked  with  costs.    Attorney-General  v.  Griffith.        -       XIII.  565 

^.  Trust  of  a  school  for  the  inhabitants  of  a  particular  place, 
not  being  a  free  school,  is  the  subject  of  a  bill ;  not  of 
an  Information  by  the  Attorney-General,  as  a  charity.       XIV.      7 

®«  Under  a  trust  by  will  for  charity  the  disposition  must  be 
by  a  scheme  before  the  Master :  but  if  the  object  is 
charity,  and  no  trust  interposed,  it  is  by  Sign  Manual. 
Paice  V.  The  Archbishop  of  Canterbury.    ...       XIV.  364 

CI*  Devise  of  real  estate ;  to  be  sold :  and  the  produce  with 
the  personal  estate  upon  trust  to  be  laid  out  in  lands,  or 
the  funds,  subject  to  the  debts  and  legacies,  for  the 
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maintenance  of  a  charity  in  Scotland  t  Toid  as  to  the 
produce  of  the  real  estate;  valid  as  to  the  personal  pro^ 
perty  by  the  effect  of  the  option*  The  debts  and  other 
charges  upon  the  fund  apportioned  according  to  the 

Attomey-General  Y.  The  Earl  of  WincheUea^  (JiBro.       

C.C.  373.)     Curtis  V.  Hutton.    -        -        -        -        -       XI\ 
.  GS.  A  Protestant  dbsenting  chapel  may  be  the  subject  of  an 
information  by  the  Attorney-Greneral  as  a  charitable 
institution.     The  Attorney-General  v.  Fowler.  -         XM 

63.  Charitable  bequest  before  the  statute  9  Geo.  2.  c.  96»  to 

the  congregation  of  Presbyterians,  to  which  the  testa- 
tor belonged,  for  placing  out  apprentices  two  poor  bojrs 
of  such  as  were  members  of  the  said  congregation,  and 
living  in  the  parish  of  St.  Martin  in  New  Sarum.  The 
fund,  being  considerably  more  than  suflScient,  the  siirw 
plus  was  applied,  upon  the  principle  of  cy  pres,  to 
place  out  sons  of  members  of  the  congregation  within 
that  parish :  ^ly,  Such  boys  in  other  parishes :  3dly, 
Daughters  of  members  of  the  congregation,  in  tne 
same  manner :  4thly,  Sons  of  Presbyterians  generally ; 
previously  to  building  a  school,  or  other  purposes.  A 
proposal  in  favour  of  sons  of  persons,  withm  the  parish, 
of  the  established  religion  was  rejected.  Attorney^ 
General  v.  Wansay.  -•.---         XV 

64.  Objection  to  the  decree  under  a  commission  of  charitable 

uses,  as  having  issued  in  a  case  not  warranted  by  the 
statute  43  Eliz.  c.  4,  may  be  in  the  form  of  Elxceptions. 
Ex  parte  Kirkby  Ravensworth  Hospital.  ...  XV 
^  65.  Authorities  for  extending  the  act  43  Eliz.  c.  4,  to  cases, 
where  the  governors  or  visitors  are  the  trustees ;  or  are 
abusing  their  powers,  though  an  Information  would  he.         XV 

66.  Trust  by  will  to  pay  the  income  to  the  testator's  wife  for 

life ;  enjoining  her  to  co-operate  with  his  trustees  in 
carrying  his  wishes  into  execution ;  and  directing  her 
with  the  advice  and  assistance  of  his  trustees  to  lay  out 
one  moiety  in  promoting  charitable  purposes,  as  well  of 
a  public  as  a  private  nature,  and  more  especially  in  re- 
lieving such  distressed  persons,  either  the  widows  or 
children  of  poor  clei^ymen,  or  otherwise,  as  his  wife 
shall  judge  most  worthy  and  deserving  objects ;  giving 
a  preference  always  to  poor  relations.  The  object  is 
charity  in  general ;  with  a  preference,  but  not  confined, 
to  poor  relations :  the  distribution  to  be  at  the  discre- 
V  tion  of  the  wife  with  the  advice  and  assistance,  not 

subject  to  the  control,  of  the  trustees.   Waldo  y.CcUey*       XYl 

67.  Legacy,  to  be  laid  out  in  land  in  Scotland  for  a  charity, 

established;  being  within  the  exception  of  the  statute 

9  Geo.  2.  c.  36.     Mackintosh  v.  Townshend.        -        -       XVl 

68.  Lease  of  charity  land  for  eighty  years  supported  as  to 

the  interest  of  a  sub-lessee :  upon  a  fair  consideration, 
several  years  ago :  and  no  notice :  except,  that  it  waa  a 
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charity  Estate.  As  to  the  original  lease,  under  th^ 
ctrcumstancesy  the  length  of  time,  the  surrender  of  a 
former  lease,  the  terms  of  which  did  not  appear,  the 
rent  reserved,  and  an  expenditure,  though  not  accord- 
ing  to  the  covenant,  equally  beneficial,  inquiries  were 
directed,  to  ascertain^  whether  the  lease  was  reasonable ; 
or  unreasonable  in  such  a  degree  that  fraud  could  be 
inferred*  Aitometf-Oeneral  v.  Backhouse.  -  -  XVII.  283 
®.  A  lease  .of  charity  land  for  ninety-nine  years,  as  a  mere 
husbandry  lease,  upon  terms,  and  at  a  rent,  adapted  to 
a  lease  for  twentyM>ne  years,  not  allowed :  nor  a  build- 
ing lease  for  nine  hundred  and  ninety-nine  years  upon 
an  exp«[iditare,  commensurate  to  a  term  of  ninety-nine 
years. XVII.  291 

70.  Devise  to  A.  and  his  heirs ;  with  a  direction,  that  yearly 

be  and  his  heirs  shall  for  ever  divide  and  distribute 
according  to  his  and  their  discretion  amongst  the  tes- 
tator's poor  kinsmen  and  kinswomen,  and  amongst  their 
offspring  and  issue  dwelling  within  the  county  of  B. 
£20  by  the  year.  This  is  in  the  nature  of  a  charitable 
bequest;  and,  the  will  being  made  in  1581,  was  sus- 
tained ;  and  inquiries  directed  as  to  the  poor  relations 
dwelling  within  the  county  of  B.  Attorney-General  v. 
Price.        -         . XVII.  371 

71.  Devise  of  real  and  personal  estate  in  trust  for  debts  and 

legacies  void  under  the  statute  (9  Geo.  2.  c.  36)  as  a 
charge  of  charity  legacies  upon  the  real  and  leasehold 
estates^  and  money  on  mortgage :  but  on  a  deficiency 
of  assets  the  other  legatees  preferred  to  the  heir* 
Cmrriej.  Pve ^     XVII.  462 

72.  Information  for  the  regulation  of  Harrow  School  dis- 

missed as  to  the  removal  of  Governors,  unduly  elected 
according  to  the  Founder  s  statutes ;  not  being  inhabit- 
ants: the  Court  of  Chancery  having  no  jurisdiction 
with  regard  to  either  the  election,  or  amotion,  of  cor- 
porators of  any  description :  eleemosynary  corporations 
being  the  subject  of  visitatorial  jurisdiction ;  therefore, 
in  the  case  of  the  Crown,  becoming  Visitor  for  want  of 
an  heir  of  the  Founder,  the  removal  of  a  corporator 
de  facto  to  be  sought  by  petition  to  the  Great  Seal: 
not  by  Bill  or  Information.  As  to  the  eflTcct  of  the  time, 
daring  which  the  defendants  had  held  their  offices, 
against  an  inquiry  into  their  original  eligibility,  quaere  ? 
As  to  the  revenues,  including  the  management  of  the 
estates,  and  the  application  of  the  income,  inquiries 
directed ;  to  ascertain,  whether  the  estates  are  properly 
and  advantageously  managed;  with  a  view  to  prospec- 
tive regulations ;  and  a  lease  to  one  of  the  Governors, 
though  without  fraud,  set  aside  upon  general  principles, 
as  inconsistent  with  bis  duty ;  charging  him  with  the 
iidl  value,  if  exceeding  the  rent  reserved.    The  appli- 
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cation  of  the  income^  to  purposes,  partly  specified  by 
the  Founder's  rules,  and  partly  left  to  discretion,  not 
being  in  all  respects  agreeable  to  the  Founder's  direc- 
tions, though  with  no  improper  motives,  to  be  ascer- 
tained by  a  scheme;  having  regard,  on  the  one  hand,  to 
the  Founder's  directions ;  on  the  other,  to  the  alteration 
of  circumstances;    which  might  render  a  literal  ad- 
herence to  them  adverse  to  their  general  object  and 
spirit.     An  alteration  in  the  constitution  of  the  School, 
with  the  view  of  reducing  it  to  a  mere  parochial  school, 
by  restraining  the  number  of  foreigners,  t.  e.  boys  not 
on  the  foundation,  refused :  the  admission  of  foreigners, 
without  prejudice  to  the  children  of  poor  inhabitants, 
being  expressly  directed;  and  the  small  resort  of  the 
latter  not  proved  the  result  of  abuse.    No  objection  to 
encourage  attention  to  parish  scholars  by  an  allowance 
to  the  master  for  eacn.    The  expenditure  not  to  be 
measured  by  the  number  of  parish  boys,  who  are  to  be 
immediately  benefited  by  it;  if  fairly  referible  to  the 
purposes  of  the  School.     A  considerable  allowance 
therefore  to  the  master  towards  repairs,  and  a  con- 
siderable expenditure  in  enlarging  and  improving  his 
house  for  the  accommodation  of  boarders,  considered 
upon  the  whole  not  extravagant,  as  a  benefit  from  the 
increased  revenue  in  that  shape,  instead  of  an  increased 
salary :  nor  improper,  with  reference  to  the  general  ad- 
vantage of  the  School.    The  course  of  education  and 
internal  discipline  left  to  the  Governors  and  Masters* 
The  Governors  being  expressly  authorized  to  alter  the 
Founder's  rules,  alterations,  long  known  and  acquiesced 
ui,  presumed  to  have  been  by  their  authority ;  though 
the  precise  order  does  not  appear.     Any  substantial 
deviation  from  the  principle  and  purpose  of  the  Insti- 
tution the  subject  of  visitatorial  interposition.     The  At-' 
tomey-General  v.  The  Earl  of  Clarendon.  -         -     XVH. 

73.  Governors  of  an  Eleemosynary  Corporation,  even  where 

their  election  might  be  siud  to  be  a  fraud,  not  removed 
without  a  petition  to  the  Lord  Chancellor  in  his  visit- 
atorial capacity  :  but  Corporations,  constituted  trustees, 
have  sometimes  been  by  decree  devested  of  their  trust 
for  an  abuse  of  it ;  as  any  other  trustees.     .        -        -      XVII 

74.  Lease  of  a  charity  estate  set  aside  for  under-value,  if 

considerable.  An  under-lease,  at  a  fine,  not  conduaive ; 
part  being  ascribed  to  the  good-will  of  a  trade  es- 
tablished, and  repaiis.  Inquiry  directed,  whether  the 
rent  was  fair  and  adequate ;  distinguishing,  how  much 
of  the  premium  on  the  under4ea8e  resulted  from  the 
good-will  and  repairs,  and  how  much  from  the  value  of 
the  lease  above  the  rent  reserved  to  the  charity.  A^ 
tomt ^General  v.  Magwood.      -----    XVII 
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75.  The  proper  relief  given  upon  an  Information  for  a  cha- 

rity wimout  a  apecific  prayer.    Attorney-General  v. 

Brooke.     -        .        -        /       -        .        ,        .        .  XVIIL  S19 

76.  Trustee  for  a  charity  cannot  without  an  adequate  con- 

sideration let  for  ninety-nine  years ;  not  being  the  or- 
dinary course  of  provident  management:  much  less 
with  covenant  for  perpetual  renewal  without  an  equi- 
valent for  the  inheritance.  ------    XVIIL  S06 

77.  Leases  of  charity  estates  for  twenty-one  years,  the  lessor's 

being  not  mere  trustees,  but  having  also  a  beneficial 
interest,  set  aside  as  breaches  of  trust  by  under-value. 
Attorney-General  V.  Wilson.       -----    XVIIL  518 

78,  Decree  on  Information;  correcting  deviations  from  the 

will  of  the  Founder  of  a  charity  school,  by  separating 
the  school  from  the  master's  house,  taking  foreign  pupils, 
so  as  to  deprive  the  poor  children  of  the  master's  at- 
tention, &c. ;  and  applying  the  surplus  revenue,  beyond 
the  maintenance  of  the  existing  objects,  arisen  since  the 
Founder's  death,  cypres^  to  the  same  uses;  comprehend- 
ing every  object,  the  poor  children,  the  master's  salary, 
and  the  alm's-people.     Attorney-General  v.  Cooper's 
Company.  --------       XIX.  187 

19,  Charitable  fund  exhausted  by  the  declared  object  of  the 
Founder :  a  subsequent  surplus  from  the  improved  au'- 
nual  value  applied  cy  pres  by  the  Court ;  with  that  view 
reserving  farther  directions.         -----       XIX.  189 

80.  Faflure  of  duty  from  misunderstanding  not  a  ground  of 

removaL    ---------       XIX.  199 

81.  The  Court,  regulating  a  charity,  acts  without  complaint, 

if  there  is  cause  for  it.        -        -        -        -        -        -       XIX.  194 

82.  Decree  establishing  a  charity  in  Scotland,    Attorney- 

General  V.  Lepine*    -------       XIX.  809 

83.  Testator  directs  the  residue  of  his  effects  to  be  divided 

for  certain  charitable  purposes,  named  by  him,  ''  and 
**  other  charitable  purposes  as  I  do  intend  to  name 
hereafter  after  all  my  worldly  property  is  disposed  of 
to  the  best  advantage."  Codicil  naming  no  other 
purpose.  A  bequest  to  charity ;  to  be  executed  by  the 
Court,  having  regard  particularly  to  the  objects  spe- 
cified.   MiUs  V.  Farmer. XIX.  488 

84.  Pririleged  testaments;  for  charity,  one  species;  con- 
strued otherwise  than  wills  generally.  Thus  a  charge 
for  a  charity  in  a  paper,  not  found,  established :  so,  if 
found  cancelled,  presumed  unadvisedly.       -        -        .       XIX.  485 

85.  Although  the  mode,  in  which  a  legacy  is  to  take  effect, 
is  in  many  cases  of  the  substance,  where  charity  is  the 
object,  that  is  the  substance ;  and  the  Court  provides 
a  mode,  not  provided  for  any  other  legatee ;  as  where 
the  person  to  appoint  dies  without  appointing;  and 
where  the  mode  is  illegal;  for  instance,  to  a  super- 
stitioas  use ;  as  in  the  case  of  the  Jewish  Synagogue,  &c.       XIX.  486 
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86.  Distinction  between  legacy  to  a  charity  and  to  an  ordi* 

nary  legatee ;  who  must  be  sufficiently  described  and 

pointed  out.       ----.---      XIX.  487 

87.  Bequest  to  such  charitable  uses  as  testator  shall  by  OO" 

dicily  &c.  direct :  if  he  leave  no  direction,  this  Court 

disposes  to  such  charitable  uses  as  it  thinks  fit.    -        -       XIX.  487 

88.  Favorable  construction  of  a  charitable  bequest.       -        -       XIX.  487 

89.  From  the  word  "divided"  in  a  charitable  bequest  no 

necessary  inference  of  equality.  -----       XIX.  400 

90.  Bequest  to  such  charitable  purposes  as  the  testator  shall 

name  J  answered  by  naming  one.  .        -        -        •        •       XIX.  490 


Costs.— Jurisdiction. — Superstitious  Use. — 

Visitor. 

Costs. — 1.    Not  on  informatioii  dismissed. 

2.  Beyood  taxed. 

3.  Between  attorney  and  client  to  the  heir. 

1.  On  Information  for  charity,  the  relator  appearing  to  have 
no  title,  there  can  be  no  decree  but  to  dismbs  the  In- 
formation ;  and  in  that  case  costs  cannot  be  given  out 
of  the  charity.     Attorney-General  v.  Oglander.  -        -  L  246 

3.  In  charity  cases  the  Court  often  gives  the  relators  costs 

beyond  the  taxed  costs.      ..-•..         VIL  4S5 

3.  In  a  charity  cause  costs  as  between  attorney  and  client  to 

the  heir,  making  no  improper  point.     Carrie  v.  Pye.         XVIL  468 

JF^RISDICTION. — 1.     Not  over  charity  regalated  by  Goveraors 

onder  a  charter;  aoless  with  management 
of  the  reveoaes  abased. 

2.  Since  Qoeen  Elizabeth, 

3.  Of  the  Court  on  abuse  in  management  of 

the  revenues  ;  aod  on  appointment  to  of- 
fices, the  heir  beiug  lunatic,  by  petition 
to  the  Chancellor^  as  visitor. 
4.     On  petition  under  slat.  52  Geo.  3. 

1.  The  general  controlling  power  of  the  Court  over  char 

rities  does  not  extend  to  a  charity  regulated  by  go- 
vernors under  a  charter;  unless  they  have  also  the 
management  of  the  revenues;  and  abuse  their  trust ; 
which  will  not  be  presumed ;  but  must  be  apparent  or 
made  out  by  evidence.  The  Foundling  Hospital  is  an 
institution  of  this  kind ;  therefore  on  motion  injunction 
to  restrain  the  governors  from  building  round  it  refused ; 
breach  of  trust  or  probability  of  it  not  being  made 
out ;  and  held  not  in  nature  of  waste  to  turn  meadow 
into  buildings,  unless  clearly  injurious.  Atiarney-Ge" 
neral  v.  The  Governors  of  the  Foundling  HospiiaL     -  11.    42 

2.  The  jurisdiction  of  the  Court  of  Chancery  upon  Infor- 

mations for  establishing  charities  arose  since  the  reign 

of  Elizabeth. HI.  736 


CHARITY. CHARTER.  1W 

Tol.  Pagt 
.  Jurisdiction  of  the  Court  of  Chancery  in  the  case  of 
abuse  of  a  charity  upon  the  receipt  ilnd  management 
of  the  revenue  by  the  governors;  the  visitor,  as  heir  of 
the  founder,  being  generally  one ;  and  for  a  considerable 
time,  while  there  were  no  governors,  without  authority. 
The  heir  being  a  lunatic,  the  order,  vacating  irregular 
'atments  of  governors  and  a  sdioolmaster  and  for 

Eup  those  offices,  was  made  upon  petition  to  the 
Chancellor f  as  visitor.    Under  the  information  an 
inquiry  and  account  were  directed  as  to  leases  of  the  ' 

#harity  estate,  without  involving  the  charity  in  a  general 
account  to  a  remote  period;  and  a  general  account  of  : 

lh«  more  recent  period,  limited  to  the  time,  when  the 
Information  was  nled;  with  costs.    Attorney-General 

V.  Dixie.  -        - -       Xni.  519 

k  Regulation  of  charities  by  petition,  under  stat.  62  Geo.  3. 

eflOl.      .        .        - XIX.  189 

PKRsrmous  Usb. —  l.  For  edacatifig,  Sec.  in  the  Roman  Ca- 
tholic faith,  in  the  Crown  by  Sign 
Manual. 

1.  Residuary  bequest  for  the  purpose  of  educating  and 
bringing  up  poor'  children  m  the  Ronton  Catholic  faith 
tMd.  The  nind  does  not  go  to  the  next  of  kin ;  but  b 
in  the  disposition  of  the  Crown  to  some  other  charit- 
able use  by  Sign  Manual.     Cory  v.  Abbot.  -  VII.  490 

snroR. — 1.    No  general  sppointment  from  special  powers  with- 

oat  general  visitatorial  power. 
2«    From  clear  power  to  interpret  the  statutes. 

I.  No  general  appointment  of  visitor,  excluding  a  Commis- 
sion of  charitable  uses  under  the  statute  &£liz.  c.  4. 
firom  special  powers,  that  would  fall  within  the  general 
visitatorial  power ;  as  powers  to  the  Ordinary  to  in- 
terpret and  determine  doubts  upon  the  statutes;  of 
amotion  and  punishment,  and  of  appointment,  to  the 
Ordinary,  and  to  the  Dean  and  Chapter  of  York^  in 
certain  cases,  &c.  the  whole  visitatorial  power,  parti- 
cularly as  to  the  administration  of  the  landed  property, 
not  being  intended  to  be  given  to  the  Ordinary,  as 
visitor.    Ex  parte  Kirkby  Kavensworth  Hospital.       -         XV.  305 

.  Power,  clearly  given,  to  interpret  and  determine  doubts 
upon  the  statutes,  may  itself  constitute  visitatorial 
power.       -        -        -        -        .        .        -        -        -        XV.  315 

See  Detme  27.  Election  of  Curate  and  Vicar  2.  £«- 
gaey  66.  Practice  28.  Re-hearing  5.  ReMne  9. 
Ihui  65.  1 19.      WiU  16.  40.  43.  53.  59.  157.  292. 

CHART. 

See  Copyright  9.  12. 

CHARTER. 

Sec  Corporation  9,     Presumption  l^i. 
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X. 
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XIIT. 

95 

XIU. 

122 

lfi«  CHATTEL.^ CHRONOLOGY. 

CHATTEL. 

1.    Specific.    Injaiiction  to  protect  the  CDJoyment. 

o'  ?  Specific^    Jarisdiction  for  delivery. 

4.     Peraooal.     Possession  the  criterioD  of  title.     Distinc- 
tion as  to  land. 

L  Injunction  upon  the  jurisdiction  to  protect  the  enjoyment 
of  a  specific  chattel,  not  properly  the  subject  of  com- 
pensation by  damages.    Lady  Arundel  v.  Phipps. 

2«  Jurisdiction  for  specific  delivery  of  a  chattel,  the  value  of 
which  is  not  to  be  estimated  by  damages.     -        -        - 

8.  Jurisdiction  by  bill  in  equity  for  the  delivery  of  a  specific 
chattel.    Lowther  v.  Lord  Lowther.    -        •        .        - 

4*  Possession  the  criterion  of  title  to  a  personal  chattel. 
The  property  therefore  changed  by  sale  in  market  overt. 
That  rule  adopted  by  the  bankrupt  law.  Distinction 
as  to  land ;  possession  not  even  primd  facie  evidence. 

SttEUat€(Real\.)  HeirLoomtl.   Partner  16.  Truitm. 

CHESTER. 

1.    Not  within  the  custom  of  York: 

I.  Chester y  not  having  been  within  the  province  of  York  at 

the  time  of  Hen.  8,  is  not  within  the  custom.      -        -  IIL  SS8 

CHILD. 

Child. — 1.    Confined  to  legitimate. 

2.    Em  ventre ;  limitation  to. 

] .  The  word  **  children,**  legally  construed,  is  confined  to 

legitimate  children.    -------         VII.  458 

ftp  Limitation  to  a  child  en  venire.  -        -        -        -,       XVI.  296 

See  Advancement  2.  4.  Baron  and  Feme  47.  64.  81.  88. 
QZ.  S4.  ( Separation  4.)  Bastard.  Consideratum.  Om^ 
tract  66.  Devise  0.  Grandchild  2.  Guardian.  In- 
fant. Interest  37.  30.  41.  Issue.  Maintenance  22.  23. 
Parent  and  Child.  Portion.  Power  36.  Revocation  9. 
Satisfaction  40.  41.  42.  43.  44. 47.  49.  60.  Drust  110. 
IFttf166.208. 

CHOSE  IN  ACTION. 

1.  Not  liable  to  creditors. 

|.  Chases  in  action^  viz.  stock,  debts,  &c.  are  not  liable  to 
creditors:  they  cannot  be  taken  on  a  levari  facias; 
and  cannot  be  touched  in  equity.    Dnndas  v.  Dutens.  I.  197 

See  Baron  and  Feme  70.    Pleading  {Demurrer  17.) 

CHRISTIAN  NAaiE. 
See  Will  (Mistmke  14.) 

CHRONOLOGY. 

Sec  Copyright  9. 


CHURCaiWARDBN CODICIL.  ISS^ 

▼oL   Pact 

CHURCHWARDEN. 

See  PraeHoe  134. 

CIVIL  LAW. 
SeeXe^acy24.    SaHsfadiam  3. 

CLERGYMAN. 

1.    Agreement  for  occupation  lease  of  a  farm  void. 
S.    Baying  a  lease »  as  property ;  or  taking  by  devolation 
of  law. 

1.  An  agreement  in  1800  for  a  lease  of  a  farm  to  a  clergy- 

man for  the  purpose  of  occupation  is  void  under  me 

statute  21  Hen.  8.  c.  13.     Morris  v.  Preston.      -        -        YIL  M7 

2.  Whether  a  clergyman  buying  a  lease,  as  property,  or 

taking  it  by  devolution  of  law,  as  next  of  kin,  &c.  is 

within  the  statute  31  Hen.  8.  c.  13,  quare.  -        -        YII.  556 

See  Marriage  6.  10.     Ward  of  Court  16. 

CLERICAL  MISTAKE. 

See  Registry  3.  6. 

CLERIL* 
See  Attorney  and  Solicitor.    lAen  27. 

CLERK  IN  COURT. 

See  Privilege  2.    Solicitor  5. 

CLERK,  PARISH. 

See  Ward  of  Court  1. 

CLIENT. 

See  Attorney  and  SoUcUor.  Contract  83.  Counsel  2. 
Fraud  27.  29.  Cruardian  and  Ward  6.  Mortgage  33. 
Pleading  {Demurrer  30.) 

CLIVE'S  (Lord)  BOUNTY. 

1.    Marriage  before  retirement  of  the  officer  necessary. 

1.  To  entitle  the  widow  of  an  officer  in  the  Ectst  /lufia  Com- 
pany's service  to  Lord  Clivers  bounty  the  marriage 
must  have  taken  place,  before  he  retired  from  the  ser- 
vice.   M'Kenntf  v.  The  East  India  Company.     -        -  III.  SOS 

COACHMAN. 
See  Legacy  42. 

COAL. 

See  iit;iaic<io» 8.  43.     Trespass^.     Vendor  and  Vendee  26. 

CO-DEFENDANTS. 
See  Practice  102. 

CODICIL. 

See  Ewemor  100.   TFitt  28.  42. 80. 108. 163.  (itfiflaAe  12.) 
{RepublicaHon^  2.) 


ta^         COLLEO]&^---COMMISSION  of  pamthon. 

▼•I.  1 
COLLEGE,  DOWNING. 

Sto  Charity  28.     Cbiff  3. 

COLLIERY. 

See  Coal.    Fraudi  (Statute  of)  4.    Purchan  23w     Witt 
91.  271. 

COLLUSION. 

See  Fraud. 

COLONY. 

1.  Jarisdietion  cm  coBtract  concerning  an  estate  in  a  coloiij. 

'  I.  Jurisdiction  upon  a  contract  concerning  an  estate  in  a  co- 
lony :  but  the  question  upon  the  construction  of  the 
contract,  for  a  security  by  way  of  mortgage,  hairing 
been  before  a  Court  of  competent  jurisdiction  in  the 
colony,  and  a  foreclosure  and  judicial  sale  directed, 
the  aUegations  of  fraud  merely  general,  and  denied,  an 
injunction  was  refused.     WAite  v.  Hall*      -        .        -        XII.  i 

See  Bankrupt  27.    Foret^ra  State  6.     Weit  Indiei. 

COMMAND  OF  EAST  INDIA  SfflP,  Sale  of. 

See  Contract  (lUegal  8.)    East  India  Skip  1.     Pleading 
(Demurrer  190 

COMMISSION. 

1.  In  a  cause  the  act  of  the  Court. 

2.  Not  to  executor ;  not  having^  been  charged  to  testator. 

1.  The  execution  of  the  Commission  in  a  cause  is  the  act 

of  the  Court,  carried  on  by  its  ministers.      ...  VL 

2.  Commission  not  allowed  to  executor,  no  charge  on  that 

account  having  been  made  in  testator's  life.    Bruere  v. 
Pembertan.         --------        XII. 

See  Banker  1.    Executor  6. 13.     Mortgage  19;     Practice 
196. 197. 208.     Umrg  4.     We$t  Mndie9 1. 

COMMISSION  IN  THE  ARMY. 

See  Auet9  24. 

COMMISSION  OF  BANKRUPT. 

See  Bankrupt. 

COMMISSION  OF  CHARITABLE  USES. 

See  CAart(y64.  (VintorX.) 

COMMISSION  OF  LUNACY. 
See  Lumacg. 

COMMISSION  OF  PARTITION. 

See  Partition. 


COMMISSION  QW  REVIEW. COMMISSIONERS.       USH 

COMMISSION  OF  REVIEW. 

2*  [  Discretionary.    Groands  of  grantiDg  it. 

3.  As  to  the  admission  of  a  new  plea  and  proofs. 

4.  Not  on  a  different  conclusion  of  fact. 

1.  Application  for  a  Commission  of  reriew  to  rehear  a  sen*  1 

fence  of  the  Prerogative  Court  upon  a  will  affirmed  by 
the  Delegates,  referred  to  the  Lord  Chancelhr ;  who 
certified  against    granting    the   Commission;    on  the 
ground,  that  the  case  did  not  furnish  any  such  doubt 
with  reference  to  the  facts,  or  to  important  points  of 
law,  as  made  it  expedient  to  grant  nie  Commission ;  * 

vfaich  is  prayed  of  the  grace  and  benignity  of  the 
Crown,  regulated  by  sound  discretion;  usually  with* 
holding  it  upon  grounds  of  public  expediency,  unleaa  . 
there  are  very  cogent  reasons  for  believing,  that  the 
sentence  is  founded  on  error  in  fact  or  in  law ;  or,  unless 
the  doctrines  of  law,  on  which  it  is  supposed  to  be 
founded,  are  so  questionable  and  important  as  to  make 
it  clearly  fit,  that  they  should  be  considered  in  the  most 
solemn  manner.    EtigleioH  and  Coventry  r.  Kingston.         VIIL  438 
&  Grounds  of  granting  a  Commission  of  review.        -        -       VIII.  465 
&  Whether  a  Commission  of  review  can  be  granted  with  a 
clause,  admitting  a  new  plea  and  new  proofs,  qtuere. 
At  least  the  memorial  ought  to  contain  allegations,  and 
a  special  prayer.         -------       VIIL  466 

4.  A  different  conclusion  of  fact  upon  the  evidence  not  a 
sufficient  ground  for  the  extraordinary  relief  of  a  com- 
mission of  review.      -------       VIIL  471 

See  Wm  199.  143.  17a  211. 

COMMISSION  TO  DISTINGUISH  LANDS. 

See  Charity  26.     Copyhold  5. 

COMMISSION  TO  EXAMINE  ABROAD. 

See  Evidence  60.    Practice  188. 219. 

COMMISSIONERS. 

1.    Not  as  agents. 

1.  Commissioners  not  to  consider  themselves  agents  for  the 

parties  by  whom  they  are  nominated.  -        -        -        -         XI.  160 

COMMISSIONERS  of  BANKRUPT. 
See  Bankrupt.    Evidence  61. 

COMMISSIONERS  of  SEWERS. 

See  Sewers. 

COMMISSIONERS  under  INCLOSING  ACT.  • 

See  Jurisdiction  3. 


us  CCMCMITMBMT.-^— COMPOSITION. 
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COMMITMENT. 

1.    For  supposed  contempt  in  bsnkraptoy  discharged :  not 

subsequent  detainers. 
%    Party  heard  only  on  petition. 
8.    Not  on  foreign  affidavit. 

1.  Discbarffe  firom  a  commitment  for  a  supposed  contempt 
in  baiScruptcy;  which  failed  with  the  proceeding  on 
which  it  was  founded.  Subsequent  detainers  stand; 
according  to  the  practice  at  law.    Ex  parte  Dumbell*  X«  328 

%  The  parties  under  commitment  cannot  be  heard  except 

on  petition.    Nicholson  v.  Squire.       -        -        -        -       XVI.  259 

3«  No  commitment  on  a  foreign  affidavit;  as  perjury  cannot 

be  assigned.    Musgrate  v.  Medex.     ....      XIX.  652 

St^Bakkrupt  (Mesienger  2.)  Practice  37.317.  Aeceioer  10. 
Ward  of  Court. 

COMMITTEE. 
See  LwMtic  24.  25.  32.  44.  67.    Receiver  15. 


COMMON. 

See  Tenant  in  Common* 

COMMON  OF  PASTURE. 

See  Injunction  14. 

COMMON  PLEAS,  Court  of. 
See  PracHce  257. 

COMMONS,  HOUSE  of. 

See  Demmrrer  7.     Qualification  1. 

COMPARISON  OF  HANDS. 
See  Evidence. 

COMPENSATION. 

See  Construction  8.  Contract  41.  98.  {Specific  Per- 
formance 23.  24.  47.  53.  84.)  Election  34.  38.  Proo- 
Hoe  28. 

COMPETENCE. 
See  Evidence  {Interest  3.  4.) 

COMPOSITION. 

1.  Private  agreement  for  additional  security  void. 

2.  Acts  binding,  as  if  signed. 

3.  PriFate  agreement  for  more  or  better  security,  void. 

1.  Upon  a  composition  a  private  agreement  by  some  cre- 

ditors for  additional  security,  though  for  no  greater 

sum,  void.    Ex  parte  Sadler.    -        ...        -         XV.    5£ 

2.  Creditors  bound  by  acting  under  a  composition;  as  if. 

they  had  signed.    Ex  parte  Sadler.   ...        -         xy.    52 


COMPOSITION. ^CONDITION.  W 

8.  Ground  of  holding  any  private  agreement  by  parties  to 
a  composition  for  a  greater  payment^  or  better  security, 
Toid:  a  fraud  both  upon  the  debtor  and  the  other 
creditors.  ........        XV*    55 

See  Bankrupt.    Debtor  and  Creditor.    Frantd  20.  99.  40. 

COMPOUNDING. 
See  Felony  t.    Pleading  4B.    {Demurrer  U.) 

COMPOUND  INTEREST. 

See  Arkitration  7.     Executor  61 .  66.     Practice  260.  90i. 
Mevereionl. 

CONDITION, 

1.    Not  by  mere  restraint 

2  ) 

J  \  Inconsistent  void. 

4.    Precedent,  not  performed,  prevents  Testing. 
6.     Uncertain. 

6.  Against  signing  an  agreement  to  sell,  &c.  broken  by 

taking  the  benefit  of  an  Insolvent  Act. 

7.  Conditional  limitaUon  over  established  on  failure  of  the 

first  devisee. 

8.  Not  enforced  bjr  enlarging  forfeitare  on  election. 

9.  Precedent. 

10.  Distingaished  from  limitation. 

11.  Precedent,  "within  six  months  after  decease,  held  ez- 

clnsive. 

12.  Subsequent,  not  preventing  payment. 

13.  Relief  against  breach  by  act  of  trustee,  whether  at  law  ? 

14.  Construction  the  same  in  law  and  equity :  bat  distinc- 

tion between  performance  and  relief. 

1.  Words  of  restraint,  unless  there  is  a  provision  for  the 
consequence  of  violation,  operate  only  as  a  recom- 
mendation.        --------  L  4SS 

S.  A  condition,  inconsistent  with  the  gift,  is  void ;  therefore 
upon  a  bequest  toi^.  for  life ;  and  after  his  death  to  his 
heirs,  executors,.  &c.  but  if  he  attempts  to  dispose  of 
the  principal,  over,  he  takes  the  absolute  interest;  and 
the  condition,  being  inconsistent  with  it,  is  void.  Brad» 
ley  V.  Peixoto.  --------  III*  52lf 

3.  Condition,  tbat  tenant  in  fee  shall  not  alien,  or  tbat  te- 

nant in  tail  shall  not  suffer  a  recovery,  is  void.     -        -  III.  S25 

4.  Devise  on  condition  of  paying  £500  in  six  months,  upon 

trust  to  pay  the  interest  to  the  devisor's  wife  for  life ; 
and  after  her  death  the  principal  according  to  her  ap- 
pointment in  writing,  with  witnesses,  whether  sole  or 
married,  provided  she  shall  release  her  dower  within 
six  months ;  and  in  case  of  her  marriage  without  con- 
sent of  the  trustees  one  moiety  to  go  over :  the  wife, 
who  took  other  interests  under  the  will,  died  within 
the  six  months,  not  having  married,  nor  released  dower. 
The£500didnotvestinher.     Croft  y.Slee.       -*       -  IV.    60 


L138  •      CONDITION. 


▼•L    F*p 


I  • 


5.  Promissory  note  to  psijf  when  the  chrciunstance^  of  die 
drawer  will  admit  without  detriment  to  himself  or  fii^ 
mily,  creates  no  debt.    Ex  parte  TooielL  -        *.        -  IV.  375 

6.^  Becniest  of  an  annuity,  with  condition  to  fall  into  the  re^ 
sidue  upon  signing  an  instrument,  agreeing  to  seU, 
assign,  charge,  or  dispose  of,  or  empower  any  person 
to  receive,  &c.  in  the  most  comprehensive  terms.  The 
condition  broken  by  taking  the  benefit  of  ati  Insoltent 
Act.    Sheer. Hale -        -        -       XHI.  404 

7.  Conditional  limitation  over,  if  the  first  devisee  should  re^ 

fuse  olr  neglect  to  comply  with  the  condition;  viz. 
within  six  months  after  the  testatrix's  death  to  release 
all  demands  upon  her  as  executrix  of  ^.  or  otherwise, 
established :  the  failure  arising  from  the  act  of  the  fi^t 
devisee,  as  heir  at  law,  contesting  the  will;  and  the 
union  of  the  character  of  executrix  with  that  of  devisee 
over  is  no  objection.    Smpson  rJVickers.   -        -        -       XIV.  341 

8.  Condition  in  a  will  not  enforced  by  enlarging  upon  the 

doctrine  of  election  a  forfeitlure  expressed.  *        ->       XtV.  383 

9.  Legacy  to  A.  to  be  paid  to  her  as  soon  as  she  shall  attain 

twenty-one,  and  in  case  she  shall  live  to  that  age,  and 
not  otherwise ;  or  upon  her  marriage  with  consent  of 
the  executots,  and  not  otherwise :  but  in  case  she  shall 
die,  before  she  shall  have  attained  twen^-one,  or  be 
married  with  such  consent,  over.  A  condition  prece^ 
dent ;  and  by  her  marriage  under  age  without  consent, 
one  executor  being  dead,  and  the  other  resident  abroad, 
reduced  to  the  single  contingency  of  her  attaining 
twenty-one.    Knight  v.  Cameron.       ....       XIV.  889 

10.  Lesacy  in  trust  to  pay  the  interest  to  the  separate  use  of 

A.  for  life ;  and,  after  her  dedease,  as  to  the  capital  for 
her  children :  if  no  child,  to  pay  the  interest  to  her 
'  husband  during  his  life;  and  from  and  after  bis  decease, 
in  case  he  shall  become  entitled  to  such  interest,  then 
to  pay  the  principal  to  other  persons.  Though  the 
husband,  having  uied  during  his  wife's  life,  never  be- 
came entitled  to  the  interest,  the  limitation  over  was 
established ;  as  distinguished  from  the  case  of  express 
condition.     Pearsall  v.  Simpson.         ...        -         XV.    89 

11.  Bequest  of  residue,  in  trust,  in  case  A.  shall  within  six 

cidendar  months  after  the  testator  s  decease  give  secu- 
rity not  to  marry  B.  then,  and  not  otherwise,  to  pay  to 
the  children  of  A. ;  with  a  proviso  to  go  over,  if  she 
shall  refuse  or  neglect  to  give  such  security.  A  condi- 
tion precedent.  The  six  months  are  exclusive  of  the 
day  of  the  testator's  death ;  therefore,  as  he  died  on 
the  12th  o£  January,  between  eight  and  nine  in  the 
evening,  a  security  given  on  the  12th  o£July,  about 
nine  in  the  evening,  was  held  sufficient.  Lester  v.  Got" 
land. XV.  «« 
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VL  Tjtgacjf  on  condition  to  be  void  in  case  the  legatee  should 
succeed  in  the  event  of  the  death  of  A.  without  heirs  of 
her  body;  payment  decreed  in  the  life  of  ^.  and  with- 
out security.    Fawkes  v.  Gray.  -        -        -        -    XVIIL  131 

IS.  Relief  against  breach  of  condition,  arising  not  from  the 
fiiult  or  negligence  of  the  party,  but  the  act  of  the 
trustees :  whemer  at  law,  qtujere.         .  -      .        .        -      XIX.     17 

14i.  Though  there  can  be  but  one  true  legal  construction  of 
a  condition,  a  Court  of  Law  cannot  hold  a  condition  to 
be  performed  in  all  circumstances,  in  which  a  Court  of 
Equity  will  relieve  against  the  non-performance.  -       XIX.    SSt 

SeeiPomc^l.  2.     Electitm  \t.    Limitation  \.    Marriage    . 
(GmieiUl.)     Fetfin^  44.  56.     Waver  \.    ffW20. 

CONFIDENCE. 

See  JSfltr  1.  3.     Tnut  7.  ' 

CONFIRMATION. 

1.  Not,  nnder  the  idea  of  obligation. 

2.  Not,  if  not  freely  given. 
8.    Requires  clear  evidence. 

1«  Purchase  and  re-purchase  of  a  legacy  expectant  on  a 
death :  the  whole  transaction  set  aside  for  fraud ;  and 
not  confirmed  by  a  subsequent  bond,  and  payment  of  • 

interest  for  four  years ;  because  given  under  an  idea, 
that  obligor  was  bound  by  the  former  transaction:  all 
the  deeds  set  aside;  and  account  decreed.  Croio^v. 
BaOard.    -        -        -        - L  215 

2*  Bond  given  at  full  age,  and  not  in  distress,  but  under  a 
notion  of  honour,  will,  if  attended  with  money  actually 
advanced,  maintain  a  former  bargain  however  disadvan- 
tageous :  but  it  is  no  confirmation,  wherever  it  is  not 
fiven  freely,  as  if  under  distress,  or  terror,  or  appre- 
ension  from  the  original  transaction,  though  unfounded.  I.  220 

S.  Nature  and  effect  of  confirmation :  clear  evidence  neces- 
sary ;  if  fraud  has  been  clearly  established.         «        -         XIL  '373 

See  itftonicy  amd  SoUeitar  (Attorney  and  Client  12.) 
iVanie  4.    Fraud  41.     Trmt  105. 

CONFISCATION. 

See  Creditor  2. 

CONFUSION  OP  PROPERTY. 

1.    The  wilfal  act  of  one,  the  other  takes  the  whole. 

1«  Case  by  the  old  law  of  a  wilful  mixture  by  owner  of  com 
or  flour  with  that  of  another :  the  value  being  unequal, 
and  therefore  not  to  be  distinguished,  the  other  took 
thcwhole.         - XV- 442 

CONSANGUINITY. 

See  Evidence  (Pedigree  5«) 
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CONSENT. 

See  Baron  and  Feme  {Separate  Properig  32.) 

CONSENT  TO  MARRIAGE. 
See  Marriage,    Portion  13. 

CONSIDERATION. 

1.    DigtinotioD  between  volonUry  bond  nnd  pro  turpi 

8.    Distinction  between  voluntary  covenant  and  trust  created. 

8.    Limits,  of  relief  against  secnritjr  pro  turpi  cauMi. 

4.    Distinction  between  nudum  pactum  ana  a  promise,  on 

which  some  act  is  done, 
6.    Not  necessary  between  one,  undertaking  for  the  debt 

of  another,  and  the  debtor. 
6.    Surrender  of  voiantary  bond  saffioient  against  creditors. 

1.  Voluntary  bond  during  cohabitation  to  a  woman  previ- 
ously of  a  very  loose  life:  soon  afterwards  another 
bona,  expressly  securing  a  continuance  of  the  connec- 
tion by  an  annuity  in  case  of  separation.  Bill  by  the 
executor  to  have  the  bonds  delivered  up  was  dismissed 
with  costs:  the  former  being  considerea  unimpeacbed ; 
the  latter  void  at  law  as  pro  turpi  causd.  Gray  v.  Ma^ 
thias.        ---------  y 

JL  Distinction  as  to  volunteers.  The  assistance  of  the  Court 
cannot  be  had  without  consideration,  to  constitute  a 
party  cestui  que  trust;  as  upon  a  voluntary  covenant  to 
transfer  stock,  &c. :  but  if  the  legal  conveyance  is  ac- 
tually made,  constituting  the  relation  of  trustee  and 
cestui  que  trusty  as  if  the  stock  is  actually  transferred, 
&C.9  though  without  consideration,  the  equitable  inte- 
rest will  be  enforced.     Ellison  v.  Ellison,    .        -        -  VI 

3.  Whether  the  Court  has  gone  farther  than  to  restrain  en- 

forcing a  security  pro  turpi  causdy  and  has  taken  the 
property  out  of  possession  of  the  party,  except  as  to 
creditors,  qutere.        -------  X 

4.  Distinction  between  a  mere  voluntary  promise,  nud»um 

pactumf  that  will  not  maintain  an  action,  and  a  promise, 
upon  the  faith  of  which  another  does  some  act :  as  en- 
tering into  engagements,  or  paying  money ;  forming  a 
consideration,  that  will  support  an  action ;  and  there- 
fore establish  a  debt  against  assets.  Crosbiev.  M^DouaL       XIII 

5.  Undertaking  by  one  person  to  pay  the  debt  of  another 

does  not  require  a  consideration  moving  between  them.       XIV 

6.  Voluntary  bond,  though  void  against  creditors,  being 

valid  as  between  the  parties,  its  surrender  is  a  consi* 
deration,  that  will  sustain  a  substituted  bond  against 
creditors,  unless  with  a  fraudulent  design;  as  by  an  in- 
solvent, to  substitute  a  valid  for  an  invalid  security 
against  creditors.    Ex  parte  Berry.    -        -        -        -       XIS 
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Inadbquatb, — Illbqal. — Parent  and  Child. 
tNADEQUATB. — 1.     Relief  agaiost  it,  if  extreme. 

^*  >  Effeet ;  as  dvidence  of  fraud. 

1.  ReBef  in  equity  Upon  inadequacy  of  consideration,  so 
extreme  as  to  satisfy  the  Court,  that  there  must  have 
been  imposition  or  oppression.     UnderhiU  v.  Horwood*  X.  S09 

S.  Efiect  of  inadequacy  of  consideration  towards  constitut- 
ing fraud.  - -         XII.  373 

3.  Inadequacy  of  consideration,  though  not  of  itself  a  suffi- 
cient ground  for  setting  aside  a  contract,  is,  when  gross, 
strong  evidence  of  fraud.   «-««--       XIIL  103 

Illegal. — 1.    ProGts  of  stock-jobbing  transactioos. 

2.    Principle  on  actions  oat  of  illegal  transactions. 

1.  Promissory  notes  given  by  a  stock-broker  for  the  balance 
of  an  account  of  money  advanced  to  him,  to  be  em- 
ployed in  stock-jobbing  transactions,  contrary  to  the 
statute  7  Geo.  2.  c.  8.  Part  of  the  consideration  con- 
sisting of  the  profits  upon  those  transactions,  proof 
under  his  bankruptcy  was  restrained  to  the  residue ; 
viz.  the  money  received,  which  he'  had  applied  to  his 
own  use.    Ex  parte  Bulmer.      .        -        .        .        ^       XIII.  31 S 

S.  Principle  upon  actions,  arising  out  of  illegal  transac- 
tions :  if  nudum  prohibitum  only^  the  plaintiff  may  re- 
cover ;  unless  it  be  directly  upon  the  contract  precluded.       XIII.  315 

Parent  and  Child.— 1.  Slight  considerat^n  snffioient  between 

them. 

1.  Slight  consideration  between  parent  and  child  snfiicient 

even  against  a  purchaser.   -«-«--  II.  410 

See  Annuity  i.  {Jurisdiction  7.)  Auignment  1. 2.  Auction  4. 
BaibnentA.  Bankrupts^.  {AiHgnment  I.)  (Proof  99.) 
Baron  and  Feme  57.  95.  96.  Construction  5.  Ghi- 
tract  92.  {Specific  Performance  10.)  Costs  1.  Deed  5. 
Fraud  17. 42.  Jurisdiction  27.  Lien  2.  Marriage  1 1. 
Pleading  42.  Power  {Of  Attorney  1.)  Principal  and 
Surety23.  Reversion  I.  Trust  6.  {Resulting  2.)  Votun- 
tary  oetttlemeni,  Sfc. 

CONSIGNMENT. 

1.  Decree  according  to  consignment  previoas  to  title  ac« 

cnied. 

2.  Allowance  to  consignees  acting  withont  a  regalar  ap- 

pointment. 

1*  Plaintiff  being  entitled  upon  coming  of  age  to  the  pro- 
duce of  a  West  India  estate,  bills  of  lading  of  consign- 
ments previously  made  were  decreed  to  be  delivered  up 
to  him.      --------        -  IV-  G09 

1  Allowance  in  respect  of  advances  for  supplies  to  a  West 
India  estate  by  persons,  acting  as  consignees,  not  under  a 

tOL  XX.  h 
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regular  appointmenty  but  with  permission  of  the  owners, 
or  by  one  tenant  in  common ;  if  not  upon  the  ground  of 
lien^  by  the  colonial  law,  or  usage,  upon  the  nature  of 
the  subject,  requiring  expenditure;  as  in  the  case  of 
mines,  alum-works,  &c.  distinguished  from  a  mere 
landed  estate  in  this  country.    Scott  v.  Nisbitt.    -        -       XI\ 

See  Practice  81. 

CONSOLIDATION  op  TITHE  CAUSES. 

See  TUke  16. 

CONSPIRACY. 
See  Banker  3.     Bankrupt  64. 

CONSTRUCTION. 

1.  Upon  the  whole  context. 

2.  Not  by  acts. 

3.  Restriction  not  confined  to  the  last  antecedent,  even  in 

criminal  proceedings. 

4.  Not  in  the  nature  of  the  prorisions,  or  speculation  on 

a  supposed  case. 
6. )  Articles  to  settle,  or  covenant  to  give  or  leave  by  will, 
O.  >      all  personal  estate. 

7.  Not  by  acts. 

8.  Resumption  for  building  under    covenant   in    lease; 

though  it  could  not  be  acted  upon.  General  words 
not  restrained :  wharfs  on  a  canal  appurtenant  to 
warehouses.  Compensation  for  land  covered  with 
water,  &c. 

9.  The  same  in  every  Court. 


.  *  >  Different,  of  the  same  words. 


1.  Instruments  to  be  construed  upon  the  whole  context.       -  II 

2.  A  legal  instrument  is  not  to  be  construed  by  the  acts  of 

the  parties.     Baynham  v.  Guys  HosjntaL  -         -  III.  99i 

3.  The  rule,  that  words  of  restriction  are  to  be  confined  to 

the  last  antecedent,  does  not  hold  even  in  criminal  pro- 
ceedings. .-------  IV 

4.  An  instrument  is  to  be  construed  without  adverting  to  the 

nature  of  its  provisions,  if  legal ;  or  to  what  they  would 
have  been,  if  a  particular  case  had  been  contemplated. 
Mosley  v.  Mosley.      ----..-  V 

5.  Articles  before  marriage  for  settling  real  estates  of  the 

husband,  and  also  all  and  singular  his  personal  estate 
of  what  nature  or  kind  soever:  a  proper  execution  would 
be  by  a  covenant,  that  real  estate,  that  should  be  pur- 
chased with  the  personal,  should  with  respect  to  the 
objects  of  the  settlement  be  considered  personal :  the 
settlement  therefore,  made  after  marriage,  containing 
no  such  covenant,  and  being  in  other  respects  a  defec- 
tive execution,  real  estates,  purcliased  by  the  husband, 
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according  to  tbe  evidence  in  order  to  defeat  the  right  of 
his  wife,  were  decreed  to  be  conveyed  by  his  devisee 
according  to  the  articles.  A  gift  by  him  in  his  hfe  in 
consideration  of  service  was  not  disputed  :  but  under 
the  particulal*  circumstances  attending  the  marriage 
and  m  the  case  of  an  mfant  the  Court  appeared  to 
question  its  validity.     Randnll  v.  Willis.      -        -        -  V.  262 

6.  Covenant  by  a  father  to  give  or  leave  by  his  will  all  his 
personal  estate  equally  among  his  children  does  not  de- 
prive him  of  the  right  of  unlimited  expense,  and  of  any 
fair  application,  even  by  gift,  if  absolute  and  bond  fide  : 
but  a  disposition  for  the  purpose  of  defeating  the  cove- 
nant cannot  stand :  therefore  transfers  of  stock  to  one 
of  the  children  by  the  father  were  upon  the  circum- 
stance of  a  reservation  of  the  dividends  for  his  life  and 
other  evidence  of  a  partial  intention  to  elude  the  cove- 
nant, set  aside.     Jones  v.  Martin,       -        -        -        -       V.  266,  n. 

7.  Legal  instruments  not  to  be  construed  by  the  acts  of  the 

parties. VI.  238 

8.  Construction  of  a  covenant  in  a  lease,  that  if  the  lessor 

shall  be  minded  to  set  out  any  part  of  the  premises  for 
a  street  or  streets,  or  to  set  or  sell  any  part  to  build 
upon,  he  may  resume  upon  certain  terms.  If  he  re- 
sumed, having  a  bond  ^de  intention  to  build,  though 
that  cannot  be  acted  upon,  there  is  no  equity  for  the 
tenant.  £dly,  the  generality  of  the  latter  words  are  not 
restrained  by  the  former  to  buildings  of  any  particular 
species  ;  therefore,  a  contract  with  a  canal  company  for 
the  lands  resumed  was  enforced ;  warehouses  being 
within  the  meaning  of  the  lease ;  and  wharfs,  at  least 
as  appurtenant,  and  wanted  for  the  enjoyment  of  the 
warenouses.  A  compensation  was  decreed  for  the  land 
covered  with  water ;  and  as  to  towing-paths,  and  the 
banks  of  basins,  though  strictly  subjects  of  compensa- 
tion, yet  upon  a  rehearing  and  after  great  litigation 
the  Court  would  not  reverse  the  decree,  and  direct  an- 
other reference  to  the  Master,  merely  on  that  account. 
Gough  v.  Tlie  Worcester  and  Birmingham  Canal  Com- 
P^^V'         .--------  Vr»  354? 

9.  The  same  construction  of  instruments  in  every  Court.    -  IX.  303 

10.  Different  constructions  of  the  same  words,   applied  to 

different  descriptions  of  property,  governed  by  different 

rules.  * -       XIX.     77 

11.  Different  constructions  of  the  same  word  in  a  will  with 

reference  to  the  different  estates  :  an  intention  difficult 

to  attribute. XIX.  303 

See /ji/ani  28.    Lease  {Renewal  Q,)    Settlement.   Statute 
1.  3.  4.      Vesting.     Will  219.  313. 

CONSTRUCTIVE  NOTICE. 

See  Notice  1. 
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CONTEMPLATION  of  BANKRUPTCY. 

See  Bankrupt  (^Preference  4.) 

CONTEMPT. 

1.  Indemnity  against  it  involves  the  party  giving  it. 

2.  By  breach  of  an  order  made  in  the  absence  of  the  party 

present  daring  the  motion. 

L  An  indemnity  given  against  the  consequences  of  a  con- 

tempty  involves  the  party  giving  it.     Ex  parte  Dixwu.       VIII 

Z.  Contempt  by  breach  ot  injunction  by  persons,  who  were 
present  in  Court  during  the  motion;  though  absent  when 
the  Order  was  pronounced.    Heam  v.  Tennant.  -       XFV. 

See  Answer  6.  Bankrupt  {Messenger  2.  3.)  (Privilege  3.) 
(Sureig  3.)  Lunacy  64.  Mortgage  48.  Practice  183. 
222.  316.  328.  PHvUege  (Arrest  3.)  Prohibitum  1. 2. 
Receioer  19.  Register's  Office  2.  Sequestration  0.  Ward 
of  Court  I.  6.  7.  8. 12. 13. 

CONTINGENCY. 

See  Legacy  7.  8.  12.     Vesting.     WiU  84.  80. 

CONTINGENT  DEBT. 

See  Bankrupt  (Proof  24.  49.) 

CONTINGENT  INTEREST. 

1.  Bond,  on  contingencies  determinable  on  obligee's  death, 

to  be  subject  to  the  nses  of  his  marriage  settlement, 
passes  under  his  bankruptcy. 

2.  Devisable,  &o. 

1.  Bond  upon  marriage  to  pay  a  sum  of  money  to  the  hus- 
band ;  which,  upon  certain  contingencies,  to  be  deter- 
mined upon  bis  death,  was  declared  to  be  subject  to 
the  trusts  of  the  settlement  for  his  wife  and  children. 
Upon  his  bankruptcy  payment  was  decreed  to  the  as- 
signees.    Studdy  V.  Tinscombe.  ...         -  V. 

%  Contingent  interest  devisable,  &c.  ...        -         VII. 

See  Vesting.     WUl. 

CONTINGENT  LEGACY. 
See  Will  2. 

CONTINGENT  REMAINDER. 

See  Copyhold  2.  12.  Devise  32.  Power  (Appointment  14.) 
Purchaseie.  Remainder^.  rnM£26. 114.  115.   !Ft7Z49. 

CONTRACT. 

1.  Volnntary  not  executed. 

2.  Eflect  of  deviations  in  different  dogjccs. 

3.  Parol  for  settlement  on  uiarriage :  distinction,  if  re- 

cited. 

*  >  Kflect  of  matoal  mistake. 
ii.    Small  variation  not  material. 
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7.  DeflcripUon  binding. 

8.  UnconscientioQs. 

9.  Trifling  errors  in  description  not  material. 

10.  Compensation  for  small  part,  held  at  will,  described 

as  freehold. 

11.  Construction  of  Statute  of  Frauds.    Effect  of  part- 

performance. 
13.    Factor  bound  by  notice. 

13.  Rescinded  by  new  agreement  before  parting. 

14.  Raising  a  trust:  except^  where  it  would  restore  the 

power  to  violate  it. 

16.  Private  of  wife  to  pay  out  of  separate  property. 
1^    Apparently,  not  really,  usurious. 

17.  To  make  mutual  wills,  proved  uncertain  and  unfair* 

Evidence  of  mistake  rejected. 

18.  For  a  mortgage  a  lien  against  creditors. 

19.  Time  material. 

20.  By  letter,  without  express  assent :  marriage  following 

immediately. 

Ao*  (  Time  material :  but  relief  on  conduct,  accident,  &c. 

S3.    Clear,  fair,  &c.  and  performance  prayed  in  effect, 

established. 
84.    Parol  discharged  by  parol. 
26.     Rule  as  to  enforcing. 

26.  By  an  inaccurate  letter,  the  basis  of  a  settlement. 

27.  Description  defective.    Puffing. 

^*  >  Time  material.    Laches. 

30.  Parol,  admitted  by  answer,  insisting  on  the  statute. 

31.  Whether  bonds  of  arbitration  out  of  the  statute. 

32.  Parol,  admitted  by  answer,  insisting  on  the  statute. 

33.  Parol,  denied  by  answer,  conclusive. 

34.  To  divide  by  arbitration.    Surveying,  &o.  not  a  part- 

performance. 
36.    Written,  varied  by  parol,  distinguished  from  subse- 
quent, distinct,  agreement  , 

36.  Loss  by  fire  after  acceptance  of  title,  but  before  con- 

veyance. 

37.  Answer  admitting  possession  under  agreement,  not 

clear. 

38.  With  legatee,  having  taken  a  mortgage  in  part-pay- 

ment, for  payment  out  of  the  other  assets. 
30.     Alleged  as  written ;  proved  as  parol. 

40.  After  submission  to  perform  answer  to  amended  bill 

cannot  insist  on  the  statute. 

41.  Extent  of  decisions  for  compensation  for  variance 

from  the  description. 

42.  Written :  parol  evidence  not  received. 

43.  Lease  for  years  determinable. 

44.  Expenditure  permitted  under  erroneous  opinion  of 

title,  &c,  requires  a  clear  case  of  bad  faith. 

45.  Disaffirmed  by  consignee ;  selling  for  consignor. 

46.  Signed  by  one  party. 

47.  Time  not  regarded,  as  at  law. 
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48.  From  execation  tbe  estate  in  the  vendee. 

49.  Made  good  for  the  heir  oat  of  the  personal  estate ;  if 

converted  in  equity. 

60.    Not  part-performed  by  payment  of  aaction  doty. 

51.     Fraud  the  ground  of  part-performance. 

62.    Required  to  support  a  claim  under  a  proviso  for  re- 
sumption for  building. 

53.  On  marriage  to  settle  all  personal  estate  possessed 

during  coverture. 

54.  On  representation,  not  amounting  to  warranty ;  and 

on  mistake. 

65.  Before  marriage  by  parents,  &c.  binding  infants. 

66.  Vendor  for  a  life  annuity  dying  within  half-a-year* 

57.  Written  dissolved  by  parol. 

58.  By  letter. 

59.  Whether  the  name  in  the  body  a  signature. 

60.  Signed  only  by  vendor,  directing  a  proper  agreement 

to  be  prepared,  binding. 

61.  By  letter. 

62.  Compensation  for  small  mistakes. 

63.  Authority  of  agent  by  parol. 

64.  Failing  eventually  under  a  power,  effectuated  by  the 

interest  acquired. 

65.  Vendor  bound  by  misrepresentation.     Abatement. 

66.  Executed,  though  inadequate,  without  fraud. 

67.  Roman  law. 

68.  Bond,  a  fraud  upon  it,  void. 

69.  Demise  reduced  by  failure  of  a  condition  precedent. 

70.  Costs  discretionary:  not,  as   at  law,  following  the 

event,  except  primd  facie, 

71.  Farther  evidence  before  the  Master  on  title. 

72  ) 

'  >  Mere  suspicion  no  objection  to  title,  appearing  fair. 

74.  Not  by  a  general  description,  not  specifying  the  terms. 

75.  Estate  contracted  for  passes  by  will,  and  the  subse- 

quent conveyance  no  revocation. 

76.  By  letters.   No  objection  on  Stamp  Acts  to  letters  ad- 

mitted.    Draft  of  bill  not  evidence :  but,  defendant 
refusing  office-copy,  decree  on  inspection  of  record. 

77.  Distinction,  when  it  may  be  stamped,  paying  the  pe- 

nalty, and  when  no  action  without  stamp. 

78.  Bargain  and  sale,  not  enrolled. 

79.  Implication  from  letters ;  and  as  to  written  recognition 

after  marriage  of  previous  promise. 

80.  Distinction  in  the  Statute  of  Frauds  between  agree- 

ments and  trusts. 

81.  Not  until  payment  under  decree  for  conveyance  on 

payment. 

82.  Time  not,  as  at  law,  essential ;  and  relief  discretionary. 

83.  Against  the  policy  of  the  law,  set  aside  without  evi* 

dence. 

84.  Limits  of  compensation. 

85.  1'ime  not  immaterial. 

86.  lleference  of  title :  objection  to  perform  failing. 
87-     Distinction  between  mistake  of  both  or  one. 
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88.  To  entitle  heir  to  application  of  the  personal  estate 

equitable  conversion  necessary. 

89.  By  auction  within  the  Statute  of  Frauds.    Whether 

auctioneer,  being  also  vendor,  can  be  agent  for  both. 

90.  Payment  of  auction-duty  not  a  part-performance. 

91.  Part-performance  by  taking  possession ,  &c. 

92.  Whether  from  illegal  traosactions. 

93.  Partrperformance  requires  an  unequivocal  act,  import- 

ing some  agreement. 

94.  On  valuation  by  persons  appointed  by  the  parties,  the 

Court  will  not  appoint. 

95.  At  a  fair  valuation. 

96.  Modi6cation  of  subordinate  parts. 

97.  Price  essential. 

98.  Compensation  for  deviations. 

09.     Subject  to  notice  to  quit  consistent  with  covenant  for 
h<4ding  over  after  the  term. 

100.  Delivered  up  for  surprise  without  fraud. 

101.  Distinction   between  executing,   and  disturbing,  de- 

livering up,  and  leaving  it  to  law. 

102.  When  left  to  law. 

103.  With  a  person  intoxicated  not  aided  :  nor  is  mere  in- 

toxication a  ground  to  get  rid  of  it.     Exceptions. 

104.  Sale  of  a  lease  requires  production  of  lessor's  title. 

105.  Treaty  protracted,  injunction  refused  to  vendor  on 

conduct. 

106.  Time  waved  by  protracted  treaty. 

107.  Distinction  in  compelling  purchaser  to  take  indemnity 

against  a  judgment. 

108.  Price  essential. 

109.  Whether  part-performance  by  payment  of  part. 

110.  Part-performance,  avoiding  the  statute. 

111.  Distinction  between  payment  of  the  whole,  or  part,  as 

applied  to  a  purchase  or  mortgage. 

112.  Determined  by  stoppage  tit  transitu. 

113.  Stronger  case  required  for  delivering  up  than  for  re- 

sisting performance. 

1.  Where  deed  is  not  sufficient  to  pass  the  estate,  but  the 
party  must  come  into  equity,  the  Court  never  executes 
a  voluntary  agreement.        ------  I.     54 

i.  Small  deviations  from  a  plan  agreed  upon  for  building  not 
material ;  otherwise  if  obstinate  or  corrupt.  Craven  v. 
TtcieU. 1.    60 

3.  Parol  agreement  for  a  settlement  upon  marriage  cannot 
be  sued  on  afterwards  on  ground  of  part-performance ; 
but  no  case  of  a  settlement  reciting  an  agreement  be- 
fore marriage  is  within  the  statute.       -         .        -         .  L  199 

i.  Purchaser  not  entitled  to  a  conveyance  of  part,  though 
answering  the  general  description  in  the  advertisement 
of  sale ;  as  it  was  not  in  the  contemplation  of  either  « 

party  at  the  time  of  the  purchase  or  conveyance ; 
purchaser  being  referred  to  a  more  particular  descrip- 
tion ;  wbich  did  not  include  that  part;  and  the  surrender 
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having  been  made  according  to  that  and  from  his  own 
instructions.     Calverley  v.  JVittiams.  •        .        . 

&  If  one  party  thought  he  had  purchased  band  fide  part  of 
an  estate,  which  the  other  thought  he  had  not  sold,  it 
is  ground  to  set  aside  the  contract.  If  both  understood 
the  whole  was  to  be  conveyed,  it  must ;  otherwise  if 
neither  understood  so.        -----        - 

6.  Small  variation  in  a  general  description  of  land  not  ma- 

terial.       --------- 

7.  Any  person,  undertaking  to  describe,  bound  by  the  de- 

scription, whether  conusant  or  not.      .        .        .        • 

8.  Apothecary  agreed  to  give  his  patient  50  guineas  to  re- 

ceive 500  or  an  annuity  of  100,  if  he  should  survive  a 
year ;  which  he  did :  bill  against  executors  dismissed ; 
as  plaintiff  could  not  succeed  at  law;  but  without  costs 
on  account  of  the  money  actually  advanced ;  which  must 
have  been  repaid  upon  a  bill  to  set  aside  the  agreement. 
Priestly  v.  Wilkinson.         ------ 

9.  ACTeements  for  sale  of  an  estate,  especially  if  by  auction^ 

depend  upon  the  bond  fides  of  the  transaction ;  there- 
fore trifling  errors  in  the  description  are  not  material. 
Ccdcraft  v.  Roebuck.  .-.--- 

10.  Advertisement  of  an  estate  for  sale  by  auction  described 

it  all  as  freehold ;  though  a  small  part  was  held  at  wiU ; 
after  execution  of  articles  a  treaty  for  an  exchange  of 
that  part  took  place ;  pending  which  at  the  time  ap- 
pointed for  completing  the  purchase  purchaser  took 
possession  forcibly ;  but  proceeded  in  the  treaty  after- 
wards, till  he  finally  refused  to  agree  to  the  purchase : 
on  bill  of  vendor  purchase-money  agreed  to  be  paid 
with  4  per  cent*  from  the  time  it  ought ;  but  inquiry 
directed  as  to  what  ought  to  have  been  the  compensa- 
tion at  that  time  for  Uie  part  not  freehold ;  that  with 
the  outgoings  to  be  deducted.     ,.        ^        .        .        . 

11.  The  same  construction  at  law  and  in  equity  upon  the 

Statute  of  Frauds;  and  partrperformance  of  a  parol 
agreement  takes  it  out  of  the  St^tute^  .  ,.  .» 
IS.  A.  agreed  to  sell  goods  to  B.  to  be  accounted  for  in  part 
of  a  debt  to  B. ;  C.  with  notice  agreed  to  sell  the  goods 
as  factor ;  not  allowed  to  retain  for  a  debt  tp  him  from 
A.     Weymouth  v.  Boyer.  -        -        -        -        ^ 

13.  Property  in  a  cargo  transferred  by  bill  of  sale,  signed  by 

vendor  and  vendee ;  but  by  a  new  agreement  signed  by 
them,  before  they  parted,  that  it  shall  be  sold  and  ac? 
counted  for  by  the  factQr  for  vendor,  it  is  reduced  to 
agreement ;  and  therefore  remedy  in  equity.  Weymouth 
V.  Boyer.  ,^--.-.- 

14.  Agreement  concerning  any  subject,  though  in  form  per-r 

sonal,  raises  a  trust  in  equity  against  the  party  himself, 
volunteers,  and  claimants  with  notice  under  him ;  ex-? 
irept  wh^re  ^be  e^ect  would  j^e  to  restpre  the  power  of 
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Violating  it;  as  where  tenant  in  tul  has  suffered  a  re- 
covery contrary  to  his  covenant.  -        -        -        -  I.  478 

15.  Agreement  by  wife  without  knowledge  of  husband  to  pay 

additional  rent  out  of  her  separate  property,  good. 

Master  v.  FuUer. I.  513 

16.  Agreement  by  A.  to  purchase  houses  from  B.  for  £iS  l.lOs. 

possession  to  be  given  and  £200  paid  immediately ;  the 
rest  with  interest  at  Michaelmas  :  but,  if  not  then  paid, 
A.  to  pay  ^'  in  lieu  of  interest  upon  the  same  a  clear 
rent  of  £42  per  annum"  out  of  which  was  to  be  de- 
ducted interest  for  the  £200  paid :  not  usurious.  Spur" 
rier  v.  Mayoss.  --.----  L  527 

17.  Testator  by  codicil  in  1776  reciting,  that  he  had  devised 

his  real  estate  by  liis  last  will,  dated  25th  November, 
1752,  charged  his  real  estates  with  his  debts,  and  lega- 
cies given  by  the  codicil;  and  appointed  executors:  the 
bill  was  by  devisees  of  the  real  estate  under  another  will 
of  1756,  one  of  whom  was  a  legatee  in  the  codicil; 
stating,  that  the  will  of  1756  was  executed  in  pursuance 
of  an  agreement  to  make  mutual  wills ;  that  the  testator 
by  the  death  of  the  other  party  was  bound,  if  not  in 
law,  in  honour ;  and  did  not  mean  to  revoke  the  will  of 
175(5,  and  revive  that  of  1752;  and  praying,  that  the 
win  of  1756  and  the  codicil  might  be  established,  the 
trusts  carried  into  execution,  and  the  legacy  paid  :  upon 
an  Issue  directed  the  will  of  1752  was  established ;  evi- 
dence of  mistake  being  rejected  ;  on  farther  directions 
the  plaintiffs  relied  on  the  agreement ;  and  offered  evi- 
dence in  support  of  it :  the  bill  was  dismissed,  the  Lord 
Chancellor  being  of  opinion,  that  the  relief  sought  was 
inconsistent  with  the  frame  of  the  bill ;  and  therefore 
could  not  be  given  under  the  general  prayer ;  that  the 
evidence  ought  not  to  be  received ;  and  that  upon  the 
evidence  the  agreement  was  uncertain  and  unfair ;  and 
therefore  not  to  be  executed.  Lord  Walpole  v.  Lord 
Orford.     -        -        -        ....        .        -  III.  402 

18.  Agreement  for  a  mortgage  a  special  lien  against  creditors.  III.  582 

19.  The  time,  at  which  a  contract  is  to  be  performed,  material.  IV.  487 
^.  Settlement  decreed  according  to  a  letter  previous  to  the 

marriage*  though  no  express  assent:  the  marriage 
having  taken  place  immediately,  a  distinct  positive  dis- 
sent would  be  necessary  to  prevent  the  effect  of  the 
letter ;  and  that  could  be  evidenced  only  by  an  actual 
setdement  before  marriage.    Luders  v.  Ansiey,  .  IV •  501 

21.  With  respect  to  the  performance  of  a  contract  the  time 
18  material.  Therefore  a  bill  for  a  specific  performance 
was  upon  the  gross  laches  of  the  plaintm  dismissed 
with  costs.     Harrington  v.  Wheeler.  -        -        -  IV.  686 

93L  The  conduct  of  the  parties,  inevitable  accident,  &c.  might 
induce  the  Court  to  relieve  against  a  lapse  of  the  day 
fixed  for  completing  a  purchase.  ....  IV.  690 
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23.  A  question  upon  the  construction  of  a  will,  whether  Ac 

personal  estate  was  wholly  or  partially  disposed  of,  was 
not  decided ;  an  agreement  upon  the  subject,  though 
the  instrument,  that  wa»  prepared,  was  not  executed, 
being  established  as  clear,  fair,  and  reasonable,  not 
within  the  Statute  of  Frauds,  concluded  with  full  know* 
ledge  of  the  circumstances,  and  not  waved ;  and  the  bill 
in  effect,  though  not  in  terms,  praying  a  performance. 
Gibbons  v.  Caunt.     -------  ] 

24.  A  parol  agreement  may  be  discharged  by  parol.     -        -  1 

25.  Rule  as  to  enforcing  agreements.   -----  ] 

26.  Construction  of  an  inaccurate  letter,  the  basis  of  a  settle- 

ment.    Luders  v,  Anstey.  -        .        -        -        - 

27.  Objections  by  a  purchaser  by  auction,  1st,  that  away 

round  and  across  a  meadow  was  not  specified ;  2dly,  on 
account  of  a  bidding  for  the  plaintiff*:  a  specific  per- 
formance was  decreed  with  costs.     Bowles  v.  Round,    - 

28.  A  vendor  cannot  come  at  any  distance  of  time  for  a  per- 

formance :  but  upon  a  bill  filed  fourteen  months  after 
the  correspondence  upon  the  objections  to  the  title 
ceased  by  the  defendant's  returning  no  answer  to  the 
last  letter,  calling  for  a  distinct  answer,  and  threatening 
a  bill,  and  the  auctioneer  not  having  been  called  on  to 
return  the  deposit,  it  was  referred  to  the  Master.  Tke 
Marquis  of  Hertford  v.  Boore,   -        -         -        -         - 

29.  The  time  for  performance  of  a  contract  is  material. 

30.  Lord  LoushborovgVs  opinion,  that  upon  a  bill  for  spe- 

cific performance  of  a  parol  agreement  within  the  Sta- 
tute of  Frauds,  the  defendant,  though  admitting  the 
agreement  by  his  answer,  may,  if  he  insists  upon  the 
Statute,  have  the  benefit  of  it  at  the  hearing,       -        -  1 

SI.  Whether  bonds  of  arbitration  are  sufficient  to  take  the 
case  of  an  agreement  out  of  the  Statute  of  Frauds, 
queere?      ---------  1 

32.  Lord  Eldon^s  opinion,  that  a  specific  performance  of  a 

parol  agreement  cannot  be  decreed,  though  the  agree- 
ment is  admitted  by  the  answer ;  if  the  defendant  insists 
upon  the  Statute  of  Frauds :  if  he  does  not,  he  must 
be  taken  to  renounce  the  benefit  of  it.  -        -         -  1 

33.  In  equity  the  denial  of  a  parol  agreement  within  the  Sta- 

tute of  Frauds  by  the  answer  is  conckisive.  -        -  1 

34.  Upon  a  parol  agreement  for  a  compromise  and  a  division 

of  the  estate  by  arbitration  acts  done  by  the  arbitrators 
towards  the  execution  of  their  duty,  as  surveying,  &c. 
cannot  be  considered  acts  of  part-performance  to  sus- 
tain the  agreement.    -------  1 

35.  The  rule,  that  a  written  agreement,  within  the  Statute  of 

Frauds,  cannot  be  varied  by  parol,  does  not  affect  a 
subsequent,  distinct,  collateral,  agreement.  -         -  "^ 

3G.  Contract  for  the  sale  of  houses ;  which  from  defects  in 
the  title  could  not  be  completed  on  the  day.  The  treaty 
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however  proceeded,  npon  a  proposal  to  wave  the  objec- 
tions upon  certain  terms.  1  he  houses  being  burnt  be- 
fore a  conveyance,  the  purchaser  is  bound,  if  he  ac- 
cepted the  title ;  and  the  circumstance,  that  the  vendor 
suffered  the  insurance  to  expire  at  the  day,  on  which 
the  contract  was  originally  to  have  been  completed, 
without  notice,  makes  no  difference.  A  reference  to 
the  Master  was  therefore  directed  to  inquire,  whether 
the  proposal  was  accepted,  or  acquiesced  in,  on  behalf 
of  the  purchaser.     Paine  v.  MeUer.    ...        -  VI.  340 

37.  Whether  the  answer,  admitting  possession  taken  under 
the  agreement,  takes  the  case  out  of  the  Statute  of 
Frauds,  where  it  is  not  clear  what  the  agreement  was, 
qtuBre.  The  Court  endeavours  to  collect  what  are  the 
terms. -  VI.  470 

^.  A  legatee,  having  taken  a  mortgage  in  part-payment,  sub- 
ject to  an  agreement  for  payment  out  of  the  other  assets 
and  a  resumption  of  the  mortgage,  was  held  entitled  to 
the  benefit  of  that  agreement ;  accounting  for  the  dif- 
ference of  interest.     SitweU  v.  Bernard.      ...  VI.  520 

39.  A  bill,  alleging  a  written  agreement,  may  be  sustained  by 

evidence  of  a  parol  agreement.   Spurrier  v.  Fiistgerald.  VI.  5iS 

40.  After  answer,  admitting  an  agreement,  and  submitting  to 

perform  it,  the  bill  being  amended  as  to  other  circum- 
stances, the  defendant  was  not  permitted  to  take  advan- 
tage of  the  Statute  of  Frauds  by  the  answer  to  the 
amended  bill ;  and  a  specific  performance  was  decreed.  VL  548 

41.  In  enforcing  contracts  upon  the  principle  of  compensation 

for  a  variance  from  the  description  the  Court  has  gone 
80  far,  to  the  extent  even  of  wholly  defeating  the  object 
of  the  purchaser,  that  where  the  principal  subject  of 
the  contract  was  all  the  com  and  hay  tithes  of  a  parish, 
and  of  the  hay  tithe  half  was  allotted  to  the  vicar,  and 
the  other  half  commuted  for  a  customary  payment,  the 
nature  of  that  payment,  the  extent  of  meadow,  and  the 
possible  conversion  from  arable,  not  distinctly  appear- 
ing, the  Injunction  against  recovering  the  deposit  was 
continued  after  Answer.     Drewe  v.  Hanson.        -        -  VI.  675 

tt.  By  the  rule  of  law,  independent  of  the  Statute  of  Frauds, 
parol  evidence  cannot  be  received  to  contradict  a  written 
agreement.  ---.-.--        VII.  218 

43.  Whether  a  lease  for  seven,    fourteen,    or    twenty-one 

years,  is  determinable  at  either  of  the  intervening  pe- 
riods at  the  option  of  both  parties,  or  of  the  lessee 
only,  nothing  being  expressed  as  to  that,  qucBre?{a) 
Dann  v.  Spurrier.      ---.---         VII.  231 

44.  The  relief  in  respect  of  expenditure  under  an  erroneous 

opinion  of  title,  or  an  expection  of  a  larger  interest, 
or,  that  the  enjoyment  would  not  be  disturbed,  with  the 

(c)  Detenuincd,  that  the  option  is  confined  to  tiie  letsee.    S  Boi.  Ac  Pul.  399,  44f . 
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knowledge  and  permission  of  the  other  party,  reqnirea 
a  case  of  bad  faith,  clearly  made  out.  In  this  instance 
it  failed  for  want  of  evidence,    -----         \ 

45«  A.  receiving  goods  under  circumstances,  that  would  give 
him  a  right  to  return  them,  disaffirming  the  contract, 
if  it  would  be  against  the  interest  of  the  other  to  return 
them,  may  sell  them,  considering  himself  as  agent,  and 
bring  an  action  for  the  difference.       .        -        -        -         \ 

4f6«  An  agreement,  signed  by  one  party  only,  good  to  charge 

him  within  the  Statute  of  Frauds.     Seton  v.  Slade*     -         \ 

47.  Time  not  regarded  in  this  Court  as  at  law :  for  instance 
the  case  of  redemption  of  a  mortgage ;  which  cannot 
be  prevented  even  by  special  agreement.  So  upon  a 
mortgage  at  5  per  cent,  with  condition  for  4,  if  regularly 
paid,  or  at  At  per  cent,  to  have  5,  if  not  regularly  paid: 
tlie  5  per  cent,  regarded  in  this  Court  only  as  a  penalty 
to  secure  the  4 ;  and  relief  given  upon  that  principle. 
So  in  the  old  cases  upon  relief  against  the  penalty  of  a 
bond,  before  the  jurisdiction  at  law.    -        -        .        -     VII 

46.  From  the  execution  of  the  contract  the  estate  is  in  equity 
the  property  of  the  vendee,  descendible  and  devisable 
as  such.     ---------V 

49.  To  entitle  the  heir  to  the  performance  of  an  agreemenl 

for  a  purchase  out  of  the  personal  estate  the  agreement 
must  have  been  binding  upon  the  parties  contracting, 
so  that  the  property  was  converted  in  equity  before  the 
death.     Buckmaster  v.  Harrop,  .        -        -        -         V 

50.  Payment  of  the  auction-duty  is  not  a  part-performance 

taking  an  agreement  out  of  the  Statute  of  Frauds.       -         V. 

51.  The  ground  of  the  doctrine  of  part-performance  is  fraud.         V 

52.  Under  a  proviso  in  a  lease  to  deliver  possession,  if  the 

premises  should  be  wanted  for  building,  a  demand  on 
the  ground  of  having  entered  into  a  treaty  is  not  suffi- 
cient :  otherwise,  if  an  agreement  was  alleged.  Russell 
V.  Cogghis.        --------       VI 

53.  Execution  of  a  contract  on  marriage  by  bond,  with  con- 

dition to  settle  all  the  personal  estate,  that  the  husband 
should  at  any  time  during  the  coverture  be  possessed 
of.     Lewis  V.  Madocks.      ------       VI! 

54.  Bill  by  a  husband  to  have  his  wife's  portion,  part  of  which 

was  invested  in  stock,  made  up  money,  on  the  ground, 
either  of  express  contract,  or  representation,  upon  which 
the  marriage  took  place,  dismissed :  the  description  by 
the  articles,  though  generally,  ^'  the  sum  of  £4000,'* 
referring  to  that  sum  as  in  settlement ;  and  the  repre- 
sentation under  circumstances  not  amounting  to  a  war- 
ranty ;  and  proceeding  upon  a  common  misUuLC.  AinsUe 
V.  Mcdlycott.     -------.  £ 

55.  Agreements  before  marriage  on  behalf  of  infants  by  pa- 

rents and  guard icins  binding  on  the  infants.  -         -  L 

56.  Contract  for  the  sale  of  an  esstate  for  a  life  annuity  must 
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be  executed;  though  the  vendor  dies  hefofe  the  end  of 

the  first  half-year.  IX.  S46 

57.  Agreement  in  writing  may  be  dissolved  by  parol.     -        ^  IX.  250 

5&  Though  an  agreement  is  not  signed,  the  party  bound  by 
a  letter  containing  the  terms^  &c.  so  that  by  the  con« 
tents  it  can  be  connected  and  identified  with  the  agree- 
ment.        .........  IX.  250 

59.  As  to  the  effect  of  the  insertion  of  the  name  in  the  body 

of  the  agreement,  as  a  signature  within  the  Statute  of 

Frauds,  quare.  .......  IX.  2$3 

60.  An  agreement  in  writing  for  the  sale  of  an  estate  binding; 

though  signed  only  by  the  vendor ;  and  followed  by  a 
direction  to  his  attorney  to  prepare  a  proper  agreement 
for  both  parties  to  sign.    Fowle  v.  Freeman.       -        -  IX.  S$l 

61.  Decrees  founded  upon  letters,  not  intended  at  the  time 

to  be  a  complete,  final,  agreement.      .        .        .        •  IX.  355 

68.  Small  mistakes  or  inaccuracies  in  a  contract  are  the  sub- 
ject of  compensation :  but  that  has  been  extended  to 
a  great  length*  --.-...  X.  306 

63.  The  authority  of  the  agent  maybe  by  parol:  though  the 

agreement  must  be  in  writing.  -  -  -  -  -  X.31I 
6i  Contract  by  trustees  under  a  power  of  sale,  though  by 
subsequent  events  it  cannot  be  executed  under  the 
power,  shall  be  made  good  in  equity  by  the  effect  of 
the  interest,  acquired  in  the  estate  bound  by  the  con- 
tract.        .        - X.  315 

65.  Vendor,  representing  and  contracting  to  sell,  the  estate 

as  his  own,  cannot  object,  that  he  has  only  a  partial 
interest.  The  purchaser  is  entitled  to  as  much  as  he 
can  have,  and  an  abatement.      -        -        -        -        -  X.  31G 

66.  Contract  executed,  though  the  consideration  was  inade- 

Juate;   not  amounting  to  fraud;    but  without  costs. 
\urrows  v.  Lock.       -.-...-  X.  470 

67.  Principle  of  the  Roman  law  as  to  contracts,  requiring 

the  price  to  exceed  half  the  value.     ....  X.  475 

68.  Settlement  of  a  jointure  by  a  father  upon  the  marriage 

of  his  son.  Bond  of  indemnity,  of  the  same  date  by 
the  son  to  the  father,  void,  as  a  fraud  upon  the  con- 
tract.   Palmer  v.  Neave.    ..-.--  XI.  165 

69.  Demise  by  a  copyholder  for  one  year,  and  at  the  end  of 

that  term,  from  year  to  year  for  tlie  term  of  thirteen 

i rears  more,  in  all  fourteen  years,  if  the  lord  will  give 
icense;  and  so  as  there  shall  be  no  forfeiture;  with 
the  usual  covenants  in  a  farm  lease.  The  license  is  a 
condition  precedent ;  and,  not  being  granted,  the^e  is 
no  lease  at  law  farther  than  from  year  to  year ;  and 
there  is  no  equity  upon  the  circumstance,  that  the  lord 
purchased  his  tenant's  interest,  with  notice  of  the  de- 
mise, and  an  express  exception  of  all  subsisting  leases, 
or  agreements  for  leases.     Lufkin  v.  Nutm.  -        -  XI.  170 

70.  Costs  in  equity  in  the  discretion  of  the  Court  upon  the 
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circumstances:  not  following  the  event,  by  a  positive 
rule ;  as  at  law ;  though  pn'imd  facie  that  is  the  course ; 
and  circumstances  must  be  brought  forward  by  the 
party  who  fails.  In  this  instance,  a  bill  by  a  vendor  for 
a  specific  performance,  the  report  being  against  the 
title,  the  bill  was  dismissed  with  costs,  upon  the  cir- 
cumstances :  the  purchaser  having  taken  possession  at 
the  instance  of  the  vendor,  representing  the  title  to  be 
perfect;  though  possession  taken,  generally,  is  of 
weight  as  to  costs.     Vancouver  v.  Bliss.       -        -         -  XL 

71.  Upon  a  question  of  title,  as  to  specific  performance,  far- 

ther evidence  may  be  produced  on  both  sides  before 

the  Master.        -..-----  XL 

72.  Though  a  party  is  not  permitted  to  execute  a  power  for 

his  own  benefit,  and  the  objection  cannot  be  waved  by 
a  party  participating  in  the  benefit,  as  against  other 
interests,  the  Court  will  not  act  against  the  title  upon  a 
mere  suspicion  that  a  transaction  was  of  that  nature, 
appearing  fair  both  upon  the  instrument  and  the  ab- 
stract :  viz,  a  purchase  under  the  execution  of  a  power 
of  appointment  by  a  father,  subject  to  estates  for  life 
in  him  and  his  wife,  in  favour  of  their  son ;  all  three 
joining,  and  receiving  the  money,  the  fair  value ;  which 
is  presumed  to  be  received  according  to  their  interests 
in  the  estate;  and  the  purchaser  not  bound  to  see  to 
the  application.     McQueen  v.  Farquhar.      .        -         -  XL 

73.  Mere  suspicion,  upon  opinions  in  the  abstract,  &c.  will 

not  support  an  objection  by  a  purchaser.     -        -        -  XL 

74.  A  letter  to  a  solicitor,  with  directions  for  preparing  the 

conveyance  of  a  purchase,  described  generally  as  the 
land  bought  of  ^.  not  specifying  the  terms,  is  not  suffi- 
cient evidence  of  a  contract  within  the  Statute  of 
Frauds.  Therefore  the  conveyance  being  subsequent 
to  the  will  of  the  purchaser,  and  no  previous  contract 
according  to  the  Statute,  giving  him  an  equitable  inte- 
rest, the  estate  did  not  pass  by  his  will.  Rose  v.  Cu- 
nynghame.         ........  XL 

75.  Where  a  written  agreement  for  the  purchase  of  an  estate 

has  been  executc>d,  the  purchaser  has  the  estate  in 
equity ;  and  it  will  pass  by  his  will ;  which  will  not  be 
revoked  by  the  subsequent  conveyance  of  the  legal 
estate.       ----..---  XL 

7G.  Agreement  for  the  sale  of  an  estate,  the  result  of  a  cor- 
respondence by  letters,  good  within  the  Statute  of 
Frauds.  Effect  of  admission  by  answer  of  letters,  stated 
by  the  bill,  dispensing  with  the  necessity  of  evidence ; 
and  therefore  no  objection  upon  the  Stamp  Acts.  The 
defendant  refusing  to  produce  the  office-copy  of  the 
bill,  the  draft  coultl  not  be  read :  but  a  special  per- 
formance was  decreed  upon  insi>ection  of  the  record. 
Huddle^itOHe  V.  Briscoe.      ..-.-.  XL 
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77.  Distinction  between  an  agreement,  tliat  may  be  stamped, 

paying  the  penalty,  which  the  party  will  be  permitted 
to  stamp  pending  the  cause,  and  one  upon  which  no 
action  can  be  brought,  unless  stamped.       ...  XL  5D5 

78.  Relief  in  equity  upon  a  bargain  and  sale,  though  not 

enrolled;  as  an  agreement  to  convey:  the  obUgation 

arising  from  the  payment  of  the  money.       -        -        -  XI.  625 

79.  Construction  of  a  letter ;  as  not  amounting  to  an  absolute 

agreement  to  give  a  marriage  portion.  Another  letter, 
subsequent  to  the  marriage,  authorizing  the  husband 
to  draw  for  interest,  due  on  a  bond,  which  was  never 
executed,  could  not  prevail  as  evidence  of  a  promise ; 
which,  if  subsequent  to  the  marriage,  was  void,  as  nudum 
pactum;  and  a  previous  promise  not  being  shewn;  if 
that,  by  parol,  with  a  written  recognition  after  the  mar- 
riage, would  do  within  the  Statute  of  Frauds.  RandcM 
f.  Morgan.         .--.--.-        XII.    67 

80.  Distinction  between  the  4k;h  section  of  the  Statute  of 

Frauds,  requiring  the  agreement  to  be  in  writing,  and 
signed  by  the  party  to  be  charged,  and  the  7th  section, 
requiring,  that  the  trust  shall  be  manifested,  not  that 
it  shall  be  constituted,  by  writing.       -        -        -        -        XII.     74 

81.  Decree  upon  the  answer,  admitting  a  contract,   and  a 

letter,  oBering  to  sell  at  a  valuation,  for  a  conveyance 
on  payment  of  the  purchase-money  into  the  bank  by 
the  plaintiff  on  a  certain  day :  in  default  of'  payment 
the  bill  to  be  dismissed  with  costs.  No  binding  con- 
tract until  payment.  The  estate  therefore  did  not  pass 
by  a  previous  devise ;  but  descended  to  the  lieir.  Gas-- 
karih  v.  Lard  Lowther*       --...-        XII.  107 

82.  The  time,  at  which  a  contract,  if  to  be  performed,  is  not 

essential  in  equity,  as  at  law.  The  relief  against  the 
lapse  of  time  is  in  the  discretion  of  the  Court  upon  the 
circumstances:  as,  if  the  contract  is  abandoned.  Rod- 
cliffe  V.  Warrington.  .-...•        XII.  326 

8S.  Contracts,  contrary  to  the  policy  of  the  law,  as  a  deed 
of  gift  by  a  client  to  an  attorney,  by  an  heir  to  a  guar- 
dian, the  purchase  of  a  reversion  from  a  young  heir,  a 
trustee  selling  to  himself,  set  aside  without  evidence  of 

fraud.        .        - XII.  871 

H.  The  doctrine  of  compensation  has  been  carried  too  far. 
It  is  not  to  prevail,  unless  the  party  will  substantially 
have  that,  for  which  he  contracted.    -        .        -        -       XIII.  228 

85.  Time  with  reference  to  the  performance  of  a  contract, 

not  immaterial.  .......       XIII.  228 

86.  Reference  upon  the  title:  an  objection  to  the  specific  per- 

formance, on  the  ground,  that  premises,  to  which  no 
title  could  be  made,  were  represented  as  included  in 
the  purchase,  and  were  a  principal  inducement  to  the 
purchaser,  failing  upon  the  evidence.  Stapylton  v. 
Scott. XIII.  425 
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87.  Effect  of  the  common  mistake  of  both  parties  fo^ »  eon-» 
tract;  and  of  mistake  of  one,  not  occasioned  by  the 
other :  in  the  former  case  avoiding  the  contracts  -       XIIL  437 

88«  To  entitle  the  heir  to  tlie  performance  of  an  agreement 
for  a  purchase  out  of  the  personal  estate,  the  agreement 
must  have  been  binding  upon  the  parties  contracting^ 
ao  that  the  property  was  converted  in  equity  before  the 
death.     Buckmaster  v.  Harrop.  .        -        -        -       XIII.  456 

89.  Sale  of  land  by  auction  is  within  the  Statute  of  Frauds. 

Whether  the  statute  is  satisfied  by  the  auctioneer,  as 
the  agent  of  both  parties,  putting  down  the  biddings, 
&c.  qutsre:  that  fact  not  being  proved  to  be  contem- 
porary: and  the  auctioneer  being  also  vendor.     -        -       XIIL  456 

90.  Payment  of  the  auction  duty  does  not  satisfy  the  Statute 

of  Frauds  upon  the  ground  of  part-performance.         ^      XIII.  456 

91.  Part-performance  by  taking  possession,  cutting  the  crops, 

&c. XIII.  456 

92.  Whether  a  legal  contract,  giving  a  right  of  action,  can 

arise  out  of  illegal  transactions,  as  by  payments  made 
on  account  of  another  in  settling  differences  upon  trans- 
actions within  the  Stock-jobbing  Act,  quaere.  Ex  parte 
DameU. XIV.  191 

93.  Parol  agreement  not  enforced  upon  the  ground  of  part- 

performance,  when  the  act  is  equivocal,  and  easily 
admits  compensation;  as,  by  a  tenant,  re-building  a 
party-walL  So,  a  tenant's  possession  and  cultivation  of 
the  land  would  not  sustain  a  parol  agreement  to  pur- 
chase. The  act  must  be  unequivocal ;  and  such  as  of 
itself  to  infer  some  agreement;  the  terms  of  which  may 
then  be  proved  by  parol.     Frame  v.  Dawson.      -        -       XIV.  386 

94.  Agreement  for  sale  according  to  the  valuation  of  two 

persons,  one  chosen  by  each  party,  or  of  an  umpire,  to 
De  appointed  by  those  two  in  case  of  disagreement. 
Bill  for  a  specific  performance ;  praying,  that  the  Court 
will  appoint  a  person  to  make  the  valuation,  or  other- 
wise ascertain  it,  dismissed.     Milnes  v.  Gery.      -        -       XIV.  400 

95.  Agreement  to  sell  at  a  fair  valuation  may  be  executed.    -       XIV.  407 

96.  The  Court  has  modified  particular,  subordinate,  parts  of 

an  agreement;  but  the  cases  of  that  sort  have  gone 

too  far:  and  are  not  to  be  extended.   -        -        •        •       XIV.  407 

97.  According  to  the  Roman  and  the  English  law,  as  admi- 

nistered both  in  Courts  of  Law  and  Equity,  a  fixed 
price  is  an  essential  ingredient  in  a  contract  of  sale. 
A  contract,  therefore,  that  does  not  settle  the  price,  is 
valid  and  complete  only  when  and  if  the  party,  to 
whom  it  is  referred,  shall  fix  it;  and  is  otherwise  totally 
inoperative. XIV.  408 

98.  Compensation  for  deviations  from  an  agreement,  depend- 

ing on  the  amount     -        -        -        -        -       .-        -       XIV.  413 

99.  Particular,   describing  a  lease,    as  subject  to  notice  to 

quit,  not  inconsistent  with  a  covenant,  that  the  tenant 
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iliall  hold  over  tot  a  certain  time  "  after  the  end  of  the 
term  ;**  that  being  upon  the  context  distinguished  from 
the  ^  other  sooner  determination ;"  and  time,  generally, 
not  being  of  the  essence  of  the  contract*  Hall  v.  Smith, 

100.  Agreement  decreed  to  be  deUvered  up,  on  the  ground, 

not  of  fraud,  but  surprise:  neither  party  understanding 
the  efieet  of  it:  viz.  a  lease,  with  covenant  for  perpetuu 
renewal,  at  a  fixed  rent,  of  premises,  held  under  a 
church  lease,  renewable  upon  fines,  continuallv  increas- 
ing. A  single  lease  for  twenty-one  years  reiused :  no 
terms  of  agreement  for  such  an  interest  appearing ;  and 
under  the  circumstances  permission  to  try  the  effect  of 
it  at  law  was  refused*     WiUan  v.  Willan.     -        .        - 

101.  Distinction  between  carrying  an  agreement  into   exe- 

cution and  disturbing  it,  when  executed :  also  as  to  de- 
creeing it  to  be  detivered  up,  or  leaving  the  party  to 
make  die  most  of  it  at  law.         ..... 

IQ2.  Where  a  Court  of  Equity,  refiising  to  execute  an  agree- 
ment, leaves  the  parties  to  law.  -        -        .    •    . 

103.  General  rule,  that  a  Court  of  Equity  will  not  assist  a 
person,  who  has  obtained  from  a  person  intoxicated,  or 
wishes  to  get  rid  of,  an  agreement,  or  deed,  on  the  mere 
ground  of  intoxication.  Exception,  where  any  con- 
trivance was  used  to  *draw  him  into  drink ;  or  any  un- 
fiur  advantage  made  of  his  situation:  or  that  extreme 
state  of  intoxication,  depriving  a  man  of  his  reason ; 
which  even  at  law  would  invafidate  a  deed.  Cooke  v. 
Clayuforth.         .-..-.. 

IM.  Contract  for  the  sale  of  a  subsisting  and  a  reversionary 
lease  not  specifically  performed  without  a  production 
of  the  title  of  the  lessors.  The  objection  not  waved 
by  a  premature  conditional  approbation  of  the  title  by 
the  purchaser's  counsel:  but  the  expense  incurred  in 
making  out  the  title,  before  this  objection  was  taken, 
repaid.    Deverell  y.  Lord  Bolton.       ... 

IQS.  Vendor  and  vendee  proceeding  in  treaty  beyond  the 
time  for  completing  the  contract,  the  vendor  having 
brought  an  Action,  and  withdrawn  his  Record,  not 
having  got  in  a  judgment,  amounting  to  half  the  pur- 
chase-money, refused  an  Injunction.     Wood  v.  BemaL 

106.  Time,  as  of  the  essence  of  the    contract,  waved  by  a 

protracted  treaty.   -        -  -        .        .        .        . 

107.  Purchaser  not   to  be  compelled  to  take  an  indemnity 

against  a  Judgment,  amounting  to  half  of  the  purchase- 
money.     Distinction  of  a  smaU  incumbrance  on  a  con- 
siderable estate.         ....... 

08.  The  price  is  of  the  essence  of  a  contract  of  sale :  if, 
therefore,  to  be  fixed  by  arbitrators,  and  they  do  not 
fix  it,  there  is  no  contract :  but  the  Court,  determining 
that  an  agreement  ought  to  be  executed,  does  not  re- 
quire foreign  aid  to  carry  the  details  into  execution.  - 
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109.  Whether  payment  of  pert  of  purchaa^mooey  ia  jpart- 

Ssrfonnance  of  a  parol  agreement,  taking  it  out  of  the 
tatute  of  Frauds,  qtuere.         .        .        .        •        .       XIX. 
110»  Act  of  part-performance^  avoiding  the  Statute  of  Frauda, 
as  repairs,  &c«  must  be  in  its  nature  ahnost  necessarily 
done  in  pursuance  of  the  contract  alleged.  «        -       XIX. 

111.  Distinction  between  payment  of  the  whole  money,  and 

of  part  only  as  an  act  of  part-performance,  aToidmg  the 
Statute  of  Frauds,  if  it  can  apply  to  a  contract  of  pur- 
chase, cannot  to  a  mortgage.  Whether  pajrment  of  the 
whole  would  be  sufficient  in  the  former  case,  qtuere.    -       XIX. 

112.  Right  to  stop  in  transitu^  determining  the  contract  be- 

fore possession  of  vendee*  -        -        -        •        *       XIX. 

113.  The  reiiefby  delivering  up  a  contract  requires  a  stronger 

case  than  to  resist  a  specific  performance*  Swmg9  v« 
Brockiopp.       ^...«.*r*    XVHL 

Il4«BOAL. — Specific  Pbrformancb. 

Illboal.— 1.    Bill  indorsed  in  oonsideration  of  effecting  iU^giJ 

insaranee  not  proveable  in  bankroptcy. 

2.  Fqr  smuggled  goods  not  enforced  for  tho  agents 

who  paid  for  them  against  him,  who  ordered 
and  received  them. 

3.  For  the  continaation  of  stock,  as  a  loan,  held  a 

sale. 

4.  For  joint  concern  in  ship  insurances  void  by  the 

statute  6  Geo.  1 ;  though  in  separate  names. 
6.    Mntnal  insurance  not  within  the  statute  66eo.1. 

6.  Party  cannot  set  ap  his  illegal  act  as  to  avoid  hia 

deed. 

7.  In  smuggling  or  stock  transactions  not  executed. 

8.  For  sale  of  command  of  Eatt  India  Ship  not  en- 

forced. 

9.  For  smuggled  goods  or  illegal  insurance,  no  re- 

covery. 

10.  Between  father  and  son,  to  take  orders,  and  ac^ 

cept  a  Living. 

11.  Result  of  combination ;  though  not  strictly  fore^ 

stalling. 

12.  Insurances  within  the  stat.  6  Geo.  1,  not  allowed 

in  account. 

13.  Rule,  "  In  pari  delicto  melior  est  conditio  poni" 

dentis,**  not  universal. 

14.  Payment  for  illegal  purpose  may  be  recovered. 

1.  Bill  indorsed  to  a  broker  in  consideration  of  monev  paid 

by  hini  in  effecting  insurances ;  one  of  which  was  illegal: 
the  acceptor  becoming  bankrupt,  the  petition  of  the  in- 
dorsee to  prove  was  dismissed  as  to  what  arose  upon  the 
illegal  insurance ;  and,  the  bankruptcy  being  some  years 
ago,  an  inquiry  was  directed  as  to  the  rest.  Ea  parte 
Matlier.    ---- III. 

2.  A.  employed  by  jB.  to  buy  smuggled  goods,  pays  for  them ; 

and  they  come  to  the  hands  of  B. :  B.  shall  not  pay  for 

them.         -- --*    III. 


^ 
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S^  Stock  traiisfetted  atf  a  iedority  f<^  a  flMia^ 

mider  an  agreement  to  eontknie  it  tran^ferted  andl  i^ 
transferred  by  tbe  eiiedituf  by  way  of  loan:  held  a  «dd» 
Em  parie  Deni^m.     ..^..-^         Ht.  56S 

4b  Contract  to  be  jointly  edtMeftied  in  sbipHiwavdwes  vvoid 
by  the  MiiCiite  6Geoi  1«  c#  19.  tb  IS,  though  the  polieies 
are  subscribed  by  tbe  undet^irriters  ki  their  separate 
names :  but  Ibo^ofh  Che  Cfon^aet  eould  not  be  ex^nrtesl^ 
Ae  Comt  would  not  exdude  the  result  of  it  in  decree* 
mg  a  genenri  sceount  (<^     WmtU  v^Bro&ks.       «       -         III*  Wi 

S.  Insoring  each  other  is  not  willnn  the  statute  6  Geo.  L 

c  18.  SL }«. to.  61$ 

&  A  man  cannot  set  up  lus  own  Segal  act  to  avoid  his  own 

deed III.  618 

?•  Smuggling  trafuoetkMic^  or  illegal  deaBngs  in  stock  shall 
be  mought  into  M  acieoantt  thotfgh  the  Court  would 
not  execute  the  contract  (6).        -       -       -       -       -         IIL  61S 

8.  A  contract  fbr  sde  of  the  cotunward  of  an  East  India 

ship  is  illegal ;  and  therefbre  cannot  be  enforced  by  suit 
upon  the  equity  against  the  fund  paid  by  the  Company 
as  a  compensation^  nndet  the  regulation  of  1796,  to 
restrain  the  practice  in  future*  iMmpsan  v.  Thompson.        YIL  470 

9.  Upon  a  contract  for  smuggled  goods,  though  they  are  re- 

ceived, the  money  cannot  be  recovered*  So  upon  an 
illegal  insurance  contrary  to  the  Act  of  Parliament, 
though  the  money  was  received  by  the  broker,  it  cannot 
be  recovered.     -.----•--        VII.  473 

10.  Bond  by  a  fiitber  to  secure  an  annuity  to  his  son^  until  he 

should  be  in  possession  of  a  Living  of  a  certain  value^; 
and  an  agreement  of  the  same  date,  reciting  the  bond, 
declaring,  that  the  son  would  forthwith  enter  into  Holy 
Orders,  and  aceept  such  Living.  The  Lord  Chancellor 
expressed  a  strong  opinion,  that  upon  grounds  of  public 
policy  by  the  effect  of  the  agreement  the  transaction  was 
ulegiu:  but  the  decision  waa  upon  the  ground,  that  the 
son  had  not  complied  with  the  condition ;  having  re- 
ceived the  annuity  nine  years,  and  being  still  only  in 
Deacon's  Orders,  that  the  annuity  was  determinable  by 
his  fiither  or  his  representatives.    Lord  Kircudbright  v. 

Lady  Kireudiright. -       VIIL    51 

11.  Demurrer  allowed  to  a  bill  for  a  discovery,,  and  Injunction 
against  an  Action ;  the  effect  being  a  contract  for  par- 
ticipation HI  an  illegal  transaction:  the  result  of  a  com- 
bination of  wholesale  grocers,  by  the  title  of  *'The 
"  Fruit  Chib,*^  acting  l^  a  select  committee,  of  which 
the  defendants  were  members,  to  purchase  all  imported 
firuit;  though  not  strictly  forestalling,  regrating,  or 
monopoly.     Cousins  v.  Smith.  *        •        .        .       XIII.  54S 


(«)  ne  latter  decision  was  over-ruled,  see  the  note,  Vol.  III.  page  C13« 
ih)  Oter-mled,  see  the  note. 

M  » 
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12.  Insurances^  iUegal,  within  the  act  6  Geo.  1.  c  18.  s.  12, 

not  allowed  in  an  account  before  the  Master*        -        -       XII 

13.  The  rule  "Jh  pari  delicto  melior.est  conditio  possidentis,** 

preventing  suit,  is  not  universal ;  admitting  degrees  of 
guilt  by  concurring  in  the  same  criminal  act.  Therefore 
against  a  private  agreement,  obtained  by  a  fiither  from 
his  son,  in  derogation  of  an  allowed  sale  of  the  com- 
mand of  a  post-office  Packet  by  the  former  to  the  latter, 
an  account  was  decreed.     Osborne  v.  Williams.  -    XVH 

14.  Lord  Thurlow's  opinion,  that  in  all  cases  money  paid  for 

an  iUegal  purpose  may  be  recovered.  •        .       «       «    XVH 

SPBCinc  Perform ANCB. — 1.    Discretionary:    purchaser   not 

compelled  to  take  a  donbtful 
title. 
3.    Of  articles  for  a  lease ;  though 
plaintiff    had    contracted   to 
under-let  contrary  to  them. 

3.  Of  agreement  to  build,  if  certain« 

4.  Refused  for  laches. 

5.  Though    a  small  incumbrance, 

admitting  compensation. 
6. 1  Discretionary :  price  by  arbitra- 
7. )     tion. 

8.  Refused  on  grounds  of  public 

policy;    though  plaintiff  not 
implicated. 

9.  Refused,  not  enforced,  on  parol 

evidence  of  mistake,  &c. 

10.  Though  defendant  had  not  exe- 

cuted. 

11.  With  written,  not  parol,  varia- 

tion. 

12.  Where  time  not  material ;  no  un- 

reasonable delay ;  and  a  title 
at  the  hearing. 

13.  Distinction  between  parol  evi- 

dence for  and  against  it. 

14.  Under  circumstances,  and  time 

not  the  essence. 

15.  Not  of  covenant  to  make  good 

a  gravel-pit. 

16.  Principle,  clefect  of  legal  remedy. 

17.  Though  considerable  difference 

in  value. 

18.  Though  inadequacy;  unless  de- 

cisive of  fraud. 

19.  Of  course,    when  parties  com- 

petent, &c. 

20.  Discretionary. 

21.  Not,  if  surprise. 

22.  If  title  before  Report. 

23.  Though  a  variance;  with  com- 

pensation. 

24.  With  compensation  for  a  small 

part. 
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CIFIC  PjutFORM ANCV — 25*  Not  upon  letters;  unless  agree- 
ment on  fair  interpretation 
concluded. 

26.  Whether  on  signature  by  one» 
and  nothing  done. 

27*  Discretionary  :  refused  on  mis* 
take  without  fraud. 

28.  Not  to  transfer  stock. 

29.  Compensation     and    indemnitj 

distinguished  from  substantial 
deviation. 

30.  Origin  and  progress  of  the  ju- 

risdiction. 
3 1  •    Compensation  and  indemnity  dis- 
tinguished from  substantial  de- 
Tiation. 

32.  Refused  on  mistake. 

33.  Refused  on  lapse  of  time. 

"  >  Origin  of  the  jurisdiction. 

36.  Though  a  lapse  of  time ;  if  not 

essentiaL 

37.  Principle,  that  the  contract  may 

be  performed  in  substance. 

38.  Not,  if  purchaser  cannot  have 

what  was  his  strong  induce- 
ment 

39. )  For  defendant  on  answer ;  and 

40. 3      cross-bill  unnecessary. 

41.  Want  of  interest  no  objection  in 

an  early  stage. 

42.  Refused  on  parol  evidence  of 

an  alteration.    Distinction  be- 
tween plaintiff  and  defendant. 
^  Parol  evidence  of  auctioneer  to 

43.  \     explain  the  particular  refused 
44.1      in  aid  of  performance:  dis- 

^     tinction,  when  to  resist  it. 
46.    On  defendant's  construction  with- 
out a  cross-bill. 

46.  Without  reference   of  title  on 

possession  and  no  objection  to 
abstract. 

47.  With  compensation  or  indemnity 

for  defect 

48.  Proof  according  to  the  descrip- 

tion required. 

49.  Plea,  that  plaintiff  had  taken  the 

benefit  of   an  Insolvent  Act» 
over-ruled. 
60.    Price  to  be  fixed  by  arbitrators 
not  extended  to  representatives. 

S  Distinction,  where  the  terms  are 
to  be  ascertained  by  award: 
Not  where  the  arbitration  has 
faUed. 
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Sp£CiFic  Perfobmavcs-- 63«    No  right,  generally,  to  damages 

for  non-performance  bj  Usoe 
or  reference*  Distinction  as 
to  compensation. 

64*  Pk^rentea  between  tnutee  and 
cethU  que  trust  bj  the  interest 
of  a  third  party ;  though  the 
effect  may  be  a  benefit  to  the 
tmstee. 

55.  ESeot  of  parol  wayer  or  rari- 
ation  of  written  contract. 

5d.  Kelief  adapted  to  jostice  against 
trustees  for  infants  on  mis- 
take,  without  fraud,  ^c.  upon 
the  rule  for  abatement  on  de- 
ficiency, 

(^7*  Not  on  misrepresentation,  though 
slight.  Distinction  as  to  re- 
scinding the  contract. 

68.    Discretion  not  arbitrary. 

6Q.    On  part-performance. 

60.  Lapse  ot  time  trifling ;  and  the 

result  of  fraud, 

61.  Under  power  of  sale  in  mortgage 

deed  without  the  mortgagor. 

62.  Not  on  admission  by  answer. 

63.  Master  substituted  for  the  per- 

son to  settle  the  terms ;  if  not 
essential. 

64.  Not  of  agreement  for  arbitra- 

tion. Case  of  the  Opero-Aotise, 
d^c. 

65.  Not  on  improper  valuation  of 

arbitrator. 
Refused  on  eridence  of  variation. 


Vol. 


I.  Discretion  In  the  Court  to  decree  specific  performance  of 
an  agreement  for  a  purchase,  or  to  leave  it  to  law ; 
therefore  a  purchaser  will  not  be  compelled  to  take  a 
doubtful  title.     Cooper  v.  Denne.        ....  I. 

Z.  Specific  performance  of  articles  to  grant  a  lease  to  the 
plaintiff  decreed ;  though  he  had  contracted  to  under- 
let contrary  to  those  articles.     Williams  v.  Cheney.      -  III. 

3.  Specific  performance  of  an  agreement  to  build  may  be 

decreed,  if  sufficiently  certain :  but  a  general  covenant 
to  lay  out  a  certain  sum  in  a  building  of  a  certain  value 
cannot  be  so  executed.     Mosely  v.  Virgin.  -        -  IDL 

4.  Specific  performance  refiised  on  account  of  the  laches  of 

the  plaintiff,  the  vendor.     Guest  v.  Homfray.     -        •  Y. 

5.  A  small  incumbrance,  which  may  be  the  subject  of  com- 

pensation, no  objection  to  a  specific  performance.        -  y< 

6.  Tnough  a  person  may  agree  to  sell  at  a  price  to  be  fixed 

by  arbitration,  and  the  award  can  be  inopeached  only 
upon  the  grounds  affecting  all  awards,  as  fraud  or  gross 
mistake,  yet  upon  such  an  agreement^  where  some  of 


CONTRACT.  199 

V«L  Vaft 

die  parties  to  be  bound  were  married  women;  of  whom 
abo  one  had  not  executed^  the  CoUrt  refused  a  spe- 
cific performance;  and  distnissed  the  bill;  leaTingthe 
plaintiff  to  law.  Upon  appeal  the  decree  affirmed ;  on 
the  ground,  that  the  evidence  did  not  prove  satisfactorily, 
as  it  ought  especially  in  the  ease  of  married  women, 
that  the  valuation  was  made  with  due  attention  and 
care.    Emery  v.  Wase.      -        -        -        -     .  V.  846.    VIII.  505 

7.  Specific  performance  not  of  right,  but  in  the  discretion 

of  the  Court.     Omerod  v.  Hardman.  .        .        -  Y.  714 

&  Bill  for  specific  performance  of  an  agreement,  originating 
b  communicadon  by  the  Commissioners,  who  took  the 
depositions  in  a  cause,  and  by  the  witnesses,  to  the  de- 
fendant as  to  the  nature  and  effect  of  the  evidence. 
Though  the  plaintiff  was  not  implicated  in  the  trans* 
action,  the  biU  was  dismissed  on  grounds  of  public  po- 
licy.    Caaih  V.  Jaeisou.     ......  VI.     Iji 

9*  Parol  evidence  admissible  in  opposition  to  a  specific  per- 
formance of  a  written  acfreement  upon  the  heads  of  mis- 
take or  surprise  as  weU  as  of  fraud ;  and  upon  such 
evidence  the  bill  was  dismissed.  Another  bill  for  a 
specific  performance  of  the  agreement,  corrected  ae- 
oording  to  the  same  evidence,  contradicted  by  the  An- 
swer, was  also  dbmissed.  Tke  Marquis  of  Toumshend 
V.  SUam-oom. VI.  328 

10.  Decree  for  specific  performance  of  an  agreement  to  grant 

a  lease,  of  which  only  one  part,  signed  by  the  plaintiff  was 
found  m  the  possession  of  the  defendant,  upon  the  cir- 
cumstances; possession,  drafts  prepared  and  approved, 
and  the  execution  deferred  only  till  repairs  completed. 
An  extension  of  the  term  according  to  a  variation  of 
the  agreement,  also  in  writing,  was  refused  on  the  ground 
of  want  of  consideration.    Robson  v.  Collins.      •        -         VII.  ISO 

11.  Spechic  performance  of  a  written  agreement  with  a  va- 

riation  by  writing ;  not  with  a  variation  by  parol.  -        VII.  133 

12.  Where  the  time,  at  which  the  contract  was  to  be  exe- 

cuted, is  not  material,  and  there  is  no  unreasonable 
delay,  the  vendor,  though  not  having  a  good  title  at 
the  time  the  contract  was  to  be  executed,  nor  when  the 
bill  was  filed,  but  being  able  to  make  a  title  at  the 
hearing,  is  entitled  to  a  specific  performance.  Wynne 
Morgan.  --.....  •        VII.  202 

13.  Though  a  defendant,  resisting  a  specific  performance, 
may  go  into  parol  evidence,  that  by  fraud  the  written 
agreement  does  not  express  the  real  terms,  a  plaintiff 
cannot  for  the  purpose  of  obtaining  a  specL&c  perform- 
ance with  a  variation.     WooUam  v.  Heam.  -        -         VII.  21 1 

I4w  Specific  performance  decreed :  the  abstract,  though  de- 
livered very  late,  and  under  a  notice,  that  the  vendee 
would  insist  on  his  deposit  with  interest,  if  the  title 
should  not  bo  made  out,  and  possession  delivered  by 
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the  time  of  payment,  having  been  received  and  kept 
without  objection ;  and  the  vendee  upon  the  construe* 
tion  and  the  circumstances  not  being  entitled  to  insist 
on  the  time,  as  the  essence  of  the  contract.  Seton  v. 
Slade.. VIL 

15.  Specific  performance  of  a  covenant  to  make  good  a  gra- 
vel-pit refused.     Flint  v.  Brandon.      -        -        -        -       VIII. 

16*  Principle  of  specific  performance,  that  the  legal  remedy 

is  inadequate  or  defective.  •        .        .        •        .       YIII. 

17.  Mere  difference  in  value,  though  considerable,  not  of 

itself  a  sufficient  ground  for  refusing  a  specific  per- 
formance. --------  IX. 

18.  Inadequacy  of  price,  unless  amounting  in  itself  to  con- 

clusive and  decisive  evidence  of  fraud,  is  not  itself  a 
sufficient  ground  for  refusing  a  specific  performance.    -  IX. 

)9.  Specific  performance  of  a  contract  by  a  competent  party, 
and  its  nature  and  circumstances  unobjectionable,  as 
much  of  course  as  damages  at  law.      -        -        -        «  IX. 

50.  The  Court  is  not  bound  to  decree  a  specific  performance 

in  every  case,  where  it  will  not  set  aside  the  contract ; 
nor  to  set  aside  every  contract,  that  it  will  not  specifi- 
cally perform.  Under  circumstances,  that  would  have 
amounted  to  a  breach  of  trust,  inadequacy  of  considera- 
tion, arising  from  gross  negligence  of  the  agent,  and  a 
want  of  due  authority,  the  bill  was  dismissed ;  though 
the  plaintiff*  was  unimpeached ;  without  prejudice  to 
his  remedy  at  law.     Mortlock  v.  BuUer.      -        -        -  X. 

51.  No  specific  performance,  if  any  surprise,  making  it  not 

fair  and  honest  to  call  for  it :  the  plaintiff'  leflt  to  law.  -  X* 

52.  Vendor,  not  having  a  title  at  the  date  of  the  contract, 

shall  have  a  specific  performance,  if  he  procures  a  title 

before  the  Report.     -------  X. 

SS.  Specific  performance  of  an  agreement  for  the  sale  of  an 
estate  decreed,  notwithstanding  a  variance  from  the  de- 
scription ;  with  compensation  for  the  deficiency  in  value ; 
though  a  minute  examination  might  have  discovered 
the  defects ;  as  in  the  state  of  the  house  and  the  culti- 
•  vation  of  the  lands :  not  for  a  variance  from  the  de- 
scription, as  lying  within  a  ring-fence ;  being  an  object 
of  sense ;  and  upon  the  evidence  the  purchaser  being 
apprised  of  it.  The  premises  consisting  of  a  leasehold 
farm,  and  three  years  having  expired  pending  the  suit, 
interest  was  given  to  the  vendor ;  and  a  rent  set  upon  it 
in  respect  of  his  possession.     Dyer  v.  Hargrove.        -  X. 

54.  The  objection  by  a  purchaser  applying  only  to  a  small 

part  of  the  estate,  a  specific  performance  decreed  with 
compensation.    McQueen  v.  Farquhar.        -        -        .  XI« 

55.  No  specific  performance  of  an  agreement  by  letters;  un- 

less upon  a  fair  interpretation  concluded ;  if  doubtful^ 
whether  more  than  treaty,  to  be  left  to  law.        .-        -  ^. 

^f  Whether  the  Court  lyiU  perform  a  pontract,  signed  b^ 
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one  paity,  not  by  the  otber^  and  nothing  done  upon  it, 
qu4gre.       --------- 

97.  Specific  performance  of  an  agreement  the  subject  of  dis- 
cretion: refiised  therefore,  in  the  case  of  mistake; 
though  no  fraud.     Mason  v*  Armitage.       -        -        - 

88.  No  specific  performance  of  an  agreement  to  transfer  stock. 

89.  Specific  performance  upon  the  principle  of  compensation 

and  indemnity:  not,  if  the  defect  is  a  substantial  devia- 
tion from  the  contract.     HaUey  v.  Grant.  -        -        - 

30.  Origin  and  progress  of  the  equitable  jurisdiction  to  en- 

force the  specific  performance  of  agreements. 

31.  Specific  periormance  upon  the  principle  of  compensation 

and  indemnity :  the  defect  not  being  a  substantial  de- 
Tiation  firom  the  contract.    Hornibloio  v.  Shirley. 
S.  Specific  performance  refused  upon  mistake.    -        -        - 
33.  Bill  for  specific  performance  of  an  agreement  dismissed 
upon  the  lapse  of  time  without  proceeding  in  the  per- 
formance.    AUey  V.  Deschamps.         .        -        .        • 
Si.)  Origin  of  the  jurisdiction  to  grant  the  specific  perform- 

35.  j  ance  of  an  agreement.        ..-.-• 

36.  Lapse  of  time,  if  not  an  essential  object  of  the  contract, 

is  no  objection  to  a  specific  performance.  Injunction 
upon  that,  combined,  with  other  circumstances.  Heame 
V.  Tenamt*  -------- 

37.  Principle  of  specific  performance,  that  the  contract  may 

be  performed  in  substance ;  though  the  terms  are  not 
strictly  complied  with  :  so  as  to  give  the  right  at  law.  - 

38.  If  a  purchaser  cannot  have  what  was  his  strong  induce- 

ment to  the  contract,  a  specific  performance  with  com- 
pensation not  to  be  enforced.       -        .        .        -        - 

.39.  Defendant  to  a  bill  for  specific  performance,  proving  an 
agreement,  difierent  from  that  insisted  on  by  the  plain- 
tm^  may  have  a  decree  upon  his  Answer  submitting  to 
perform.  A  cross  bill  therefore,  though  formerly  the 
course,  being  unnecessary,  would  be  dismissed  with 
costs.    FUe  V.  Clayton.      ------       XIII.  546 

M*  Cross  bill  for  specific  performance  according  to  the  An- 
swer dismissed,  with  costs,  as  unnecessary.  StapyUon 
Y.Scott -        -      XUL  425 

41.  Objection  to  the  execution  of  an  agreement  for  want  of 

interest  cannot  prevail  in  an  early  stage  of  the  suit ;  as 

the  interest  may  be  acquired.      -----       XIV.  412 

42.  Specific  performance  of  an  agreement  in  writing  for  a 

lease  for  sixty  years  refused  upon  parol  evidence  of  an 
alteration,  stipulated  for  at  the  same  time;  and  upon 
the  faith  of  which  the  party  executed.  Distinction 
between  the  case  of  a  defendant  refusing,  and  a  plain- 
tiff  seeking,  the  execution  of  an  agreement  under  such 
drcumstances.  Clarke  v.  Grant.  .  -  .  -  XIV.  519 
•  43^  Panol  evidence;  in  aid  of  a  specific  performance  upon  the 
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sale  of  an  estate  by  auction,  to  explain  by  dedarationB 
of  the  auctioneer  an  ambiguity  on  the  face  of  the  par- 
ticular, by  a  general  clause  for  a  separate  valuation  of 
the  timber,  and  also  special  provisions  as  to  the  tim* 
ber  upon  certain  lots,  the  agreement,  signed  on  the 
back  of  the  particular,  binding  the  purchaser,  defen- 
dant, *'  to  a  strict  fulfilment  of  this  article,  and  to  abide 
"  by  the  conditions  and  declarations  made  at  the  sale^** 
rejected*    Higgimon  ▼•  Ctawes.  ....        XV. 

44.  Distinction,  where  evidence  is  to  resist  a  specific  perform- 

ance. --•----..-        XV. 

45.  Though  a  defendant  to  a  bill  for  specific  performance  of 

a  contract,  may  have  a  decree  for  performance  accord- 
ing to  his  construction,  if  adopted  by  the  Court, 
out  a  cross-bill,  the  decision  being,  not  according  to 
construction,  but  only  that  he  had  contracted  under  a 
mistake,  created  by  the  plaintiff,  the  bill  was  merely 
dismissed.  ........        XV* 

46.  Specific  performance  decreed  against  a  purchaser,  with- 

out a  reference  as  to  the  title ;  upon  possession,  and  no 
objection  made  to  the  abstract.    Fketwood  v.  Green.  -        XV. 

47.  Specific  performance  decreed,  upon  the  bill  of  the  pur- 

chaser, with  compensation  for  a  defect  q£  title,  if  to 
be  ascertained,  bv  reduction  of  the  purchase-moni^ : 
if  not,  or  the  plaintiff  would  so  take  it,  with  an  in- 
demnity :  the  defendant,  the  vendor,  proposing  an  option 
to  take  it,  as  it  was,  or  relinquish  tiie  contract:  the  de- 
fect consbting  in  the  representation  by  the  Particular  of 
a  Church-lease  for  twenty-one  years,  with  covenants  for 
renewals  to  sixty-three  years :  the  lease  being  actually 
for  lives;  and  the  covenants  limited  and  contingent. 
Mittigan  v.  Cooke.     -------       XVL 

48.  To  obtain  a  specific  performance  of  a  contract  the  subject 

must  be  proved,  as  described.    Darnels  v.  DaetMom.     -*       XVL 
40.  Plea  to  a  bill  for  specific  performance  of  an  agreement 
for  a  lease  to  the  plaintiff;  and  an  Injunction  against  an 
ejectment,  ftc.  that  the  plaintiff  had  since  the  bUl  filed 
taken  the  benefit  of  an  Insolvent  Act,  over-ruled.    De 
Minckuitz  v.  Udney.  ------       XVI. 

50.  Specific  performance  refused  under  a  contract  for  sale  at 
a  price,  to  be  fixed  by  arbitrators  within  a  certain  time, 
or  if  they  should  not  agree  to  make  their  award  within 
the  time,  by  an  umpire,  also  within  a  limited  time :  the 
construction  of  the  contract,  requiring  the  delivery  of 
the  award  in  writing  to  each  party  being,  that,  though 
the  consequential  acts,  executing  the  conveyances,  SuL 
might  be  done  by  representatives,  it  was,  with  reference 
to  the  torms  to  be  fixed  by  the  award,  personal  to  the 
parties ;   one  of  whom  died  before  it.      Blumdett  v. 

Bretiargh. XVft 

£1.  If  the  terms  of  an  agreement  arc  to  be  ascertained  by  an 
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award,  being  so  ascertained,  it  shall  be  specifically  per- 
formedi  if  any  thing  is  to  be  done  m  specie  :  convey- 
ance, Sbc :  not,  if  the  acts  done  towards  executing  it 
by  an  award,  are  not  valid  at  law,  as  to  the  time,  manner, 
or  other  circumstances;  unless  there  has  been  acqui- 
escence, notwithstanding  the  variation  of  circumstances, 
or  part-performance.  ..••.• 

52.  No  instance,  where  the  medium  of  arbitration  for  settling 
the  terms  of  a  contract  having  failed,  this  Court  has 
assumed  jurisdiction  to  determine,  that  there  is  a  con- 
Iraet,  though  not  at  law,  in  equity;  which,  though 
the  parties  never  agree  to  it,  shall  be  specifically  exe- 
cutra.       --------- 

5S.  Plaintiff  in  a  bill  for  specific  perfoimance  of  a  contract, 
is  not  entitled,  generally,  to  satisfaction  by  way  of  da- 
mages for  the  non-performance,  to  be  ascertained  by  an 
issue,  or  a  reference  to  the  Master.  Distinction  as  to 
the  ease  of  compensation:  as  for  a  part  subject  to  tithes, 
though  represented  as  tithe-free;  giving  the  purchaser, 
if  he  chooses  to  take  the  purchase,  a  right  to  compen- 
sation, but  not  to  compel  the  vendor  to  purchase  the 
tithes.     Todd  r.  Gee. 

5i  The  interest,  which  a  third  party  may  have  against  the 
specific  performance  of  a  contract,  may  preclude  the 
execution  of  it,  as  between  trustee  and  cestui  que 
trust;  as,  where  an  insolvent  tenant  made  over  his  lease 
to  another,  who  treated  for  a  renewal  under  a  secret 
agreement  in  trust  for  the  original  tenant  That  agree- 
ment not  executed  against  the  landlord ;  and  the  prin- 
ciple, that  a  trustee  shall  derive  no  benefit  from  his 
trust,  should  tul,  rather  than  be  executed  against  a 
diird  party,  so  imposed  upon;  though,  except  for  that 
interest,  it  would  have  been  executed  as  between  the 
odier  parties.     •••..... 

S5.  Though  a  parol  waver  of  a  written  contract,  amounting 
to  a  complete  abandonment,  and  clearly  proved,  would 
bar  a  specific  performance,  or  even  parol  variations,  so 
acted  upon,  that  the  original  agreement  could  no  longer 
be  enforced  without  injury  to  one  party ;  variations, 
verbally  agreed  upon,  are  not  sufficient  to  prevent  the 
execution  of  a  written  agreement :  the  situation  of  the 
parties  in  all  other  respects  remaining  the  same.    In 
this  case  the  variations  were  all  for  the  advantage  of 
the  defendant  by  gratuitous  covenants  of  the  plamtiff. 
Prices.  Dyer.  •.------ 

56.  General  rule  of  specific  performance,  that  the  purchaser 
shall  have  what  the  vendor  can  give,  with  an  abatement 
out  of  the  purchase-money  for  so  much  as  the  quantity 
fidls  short  of  the  representation.  Enforced  against 
trustees  for  infiuits  upon  the  mere  mistake  of  their  agent, 
without  fraud,  &c. :  but  the  relief  adapted  to  the  jus- 
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tice  of  the  case :  viz.  the  purchase  being  of  wood  upon 
a  gross  valuation,  without  regard  to  the  quantity  of  luid, 
an  abatement  for  a  deficiency  of  quantity,  from  errone- 
ously inserting  the  hedges  and  fences  not  included  in 
the  purchase,  was  directed  with  reference  to  land  merely, 
not  wood-land.  Hilly. Buckley.  .... 
£7.  Misrepresentation,  though  in  a  slight  degree,  is  an  objec- 
tion to  a  specific  performance.  Distinction  upon  a  bill 
to  rescind  the  contract.     Cadman  v.  Homer. 

58.  Equitable  discretion  to  lend,  or  refuse,  aid  to  execute  a 

contract  for  purchase  not  arbitrary.     -        .        -        - 

59.  Agreement  for  a  lease,  in  part-performed  by  possession 

taken,  though  without  express  assent,  acquiesced  in, 
and  expenditure  permitted:  specific  performance  ac- 
cording to  the  plaintiff's  evidence  against  the  assertion 
of  a  right  of  resumption  by  the  Answer  and  one  wit- 
ness ;  not  proving,  that  it  was  admitted.  Gregory  v. 
Mighell.  ---•--•- 

60.  Specific  performance ;  the  lapse  of  time  being  trifling, 

and  the  result  of  fraud.     Savage  v.  Brocksopp. 

61.  Specific  performance  against  a  purchaser  under  a  power 

of  sale  in  a  mortgage-deed  without  the  mortgagor, 
though  under  a  covenant  to  the  mortgagee  to  join  in 
a  sale,  without  costs ;  the  only  authority  produced  not 
being  in  print.     Corder  v.  Morgan.    -        -        -        - 

62.  The  Court,  of  late,  against  specific  performance  on  ad- 

mission of  a  contract  by  the  Ansv^er.  ... 

63.  Decree  for  specific  performance  of  an  agreement  to  grant 

a  lease ;  rejecting  one  term,  for  such  conditions,  &c.  as 
shall  be  judged  proper  by  J.  G. ;  and  substituting  a  re- 
ference to  the  Master ;  the  agency  of  J.  G.  not  being 
of  the  essence  of  the  contract.  Gourlay  v.  TIte  Duke 
of  Somerset.  -  -  -  -  -.- 
V  64.  No  specific  performance  of  an  agreement  to  refer  to  arbi- 
tration. Under  particular  circumstances,  as  in  the  case 
of  the  Opera  House,  and  a  brewery,  where  there  were 
many  partners,  the  parties  were  left  to  the  remedy  they 
had  chalked  out  for  themselves ;  the  Court  refusing  all 
interposition;  not  acting  through  the  agency  of  the 
arbitrators,  appointing  them  to  take  the  accounts,  and 
adopting  their  decision  as  the  decree.  -        •        - 

65.  Execution  of  a  contract  refused;   the  valuation  of  an 

arbitrator,  who  settled  the  price,  not  being  properly 
and  discreetly  made.  •        -        .        ^        -        - 

66.  Bill  for  specific  performance  of  an  agreement  dismissed : 

the  agreement  appearing  from  letters  produced  to  have 
been  different  from  that  set  up  by  the  bill  and  proved 
by  one  witness.    Legh  v.  Haverfield.  -        -        . 

See  Accident  1.  Arbitration  24.  27.  Auction  4.  5. 
Bankrvpt  B.  Baron  and  Feme  46.  54. 55.  94.  CoUmy  1. 
Confirmation,     Consideration  5.    Co^rgright  7.     Corpo^ 
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Ttttumd.  Covenant.  Creditor  9.  Creditor  and Debtor^e. 
Deed  1.  Demurrer  1.  Devise  16.  20.  21.  Dower  6» 
JBkfOhnm.  Evidenced.  (Parol  1.2.)  Fraud  4.  IQ. 
tt8.  Frauds  (Statute  of)  1.  3.  6.  12. 13. 14.  Infant  8. 
hUerett  18. 19.  42.  43.  Laches  15.  Landlord  and  Te- 
nani  20. 33. 34. 55.  56.  Lease.  Lwnacy  37.  38.  Mar* 
Tiage  11.  Mistake  3.  Partition  4.  Partner  20. 
Party  t.  Pleading  I  i.  (Answer  11.)  Practice  I4e, 
174.  Principal  and  Agent  17.  18.  32.  Priority  1. 
Purchase  15.  16.  28.  Registry  (Ship  1.)  /2epatr. 
Bepresentation  15.  Reversion  1.  J^eoocotum  16.  21. 
filfocil  2.  9.  TeiiafU  2.  7t^/e  1.  Usury  6.  FeiMfor 
<nM<  Feiid^.  Fo/im/ary  Se^^femeii/,^  Waver  I.  West 
JmUesl.     WiU9.    (Revocation  24.) 

CONTRIBUTION. 

CoxTBiBliTiON. — 1.    Not  to  an  incumbrance  in  respect  of  a 

sale,  especially  under  a  Decree,  by  te- 
nant in  tail,  for  remainder-man,  who 
might  have  been  barred. 

L  No  contribution  to  an  incumbrance  in  respect  of  an 
estate,  sold  by  a  prior  tenant  in  tail,  in  favour  of  a  re- 
mainder-man ;  who  might  have  been  barred :  especially 
if  the  sale  was  imder  a  decree.    Lloyd  v.  Jobnee.        -  IX.    87 

See  Annuity.    Banhrupt  (Partner  6.)    Jurisdiction  7.  22. 
Land  Tax  1.    Principal  atul  Surety  18. 

CONVERSION. 

See  Trover. 

CONVERSION  OF  ASSETS. 

See  Assets  35.  36.  37.  38. 

CONVERSION  OF  ESTATE. 
See  Equitable  Interest  1.  2.     Estate.     Trust  (Resulting  7.) 

CONVEYANCE,  DEFECTIVE. 

See  Contract  78. 

CONVEYANCE,  VOLUNTARY. 

See  Voluntary  Settlement,  ^e, 

CONVICT. 
See  Felony  3.  4. 

COPARCENER. 
See  Joint  Tenant  7. 

COPY. 

See  Evidence  53. 

COPY  OF  BOOKS  OF  THE  BANK  of  ENGLAND. 

See  Evidence  48. 

COPYHOLD. 

1.    No  escheat  to  the  Crown. 

S.    Estate  of  the  lord  prevents  forfeitare. 
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Vol. 
8.    Eqoitable  bar  of  free-bench. 
4.    Whether  Mandamm  to  admit 
6.    Commission  to  distiogoish^  and  ascertain  bomdarlei. 

6.  Mortgagee  maj  rebuild  to  orei^ent  forfeiture. 

7.  Mortgagee's  surrender  to  the  ose  of  his  will  no  proof 

that  he  considered  it  irredeemable. 

8.  Sorrender  to  the  ose  of  mortgagee  withont  admission 

does  not  dispense  with  sarrender  to  the  use  of  tho 
will. 

9.  Passes  by  the  surrender,  not  the  wilL 

^^*  I  Not  asseU. 

12.  Lord's  estate  preserres  remainders. 

13.  Admittance  of  particolar  tenant  inehides  remainder** 

14.  Admittance  ennres  according  to  the  title,  thoogh  in*- 

correctly  expressed. 
16.    Do? iae  hj  general  words. 
16.    Stat.  9  Geo.  1.  lor  admission  of  iofimts,  dro.  does  not 

apply  to  a  title  mder  a  deed. 
17. )  Apportionment  of  fine.    Effect  of  remission  as  to  tho 
18. )    remainders. 

19.  Admission  of  tenant  for  lifo  inclades  the  remaindera. 

Assessment  of  fine. 

20.  Writ  of  accedtu  ad  curiam  saperseded. 

21.  Derised  by  description  of  copyhold  gronnd*rent« 

I*  Copyhold  cannot  escheat  to  the  Crown.   Walker  "f.Hem^*  IT. 

5.  Contingent  remainders  of  copyhold  wBl  be  preserved 

against  a  forfeiture  by  the  estate  of  the  Lord:  not  where 

the  preceding  estates  are  expired.       .        «.        -        -  II. 

8.  Copyholder  having  power  to  bar  the  widow's  free-bench 
by  surrender,  any  act  by  him  for  valuable  consideratiofi 
will  bar  her  in  equity.    Broum  v.  Raindle*  ^        -  III. 

4.  Whether  Mandamus  to  the  Lord  to  admit  to  copyhold 

lies,  qucere.        --------  IIL 

£•  Upon  the  bill  of  the  Lord  a  Commission  issued  to  distin- 
guish copyhold  lands  within  the  manor,  comprised  in 
admittances  produced,  the  last  in  1693,  from  freehold, 
and  compounded  from  uncompounded  copyholds,  and 
to  ascertain  the  boundaries;  and,  if  they  cannot  be 
distinguished,  to  set  out  lands  of  the  tenant  of  equal 
value  with  so  much  of  the  copyhold  lands  as  cannot 
be  distinguished.  The  Duke  of  Leeds  v.  Tke  Earl  of 
Strafford. IV. 

6.  Mortgagee  of  a  copyhold  may  pull  down  ruinous  houses 

and  build  better  to  prevent  a  forfeiture.      .        .        «  IV. 

7.  Surrender  by  mortgagee  of  copyhold  to  the  use  of  his 

win  is  no  proof,  that  he  considered  it  irredeemable.     -  IV. 

8.  Copyhold  estates  surrendered  to  the  use  of  mortgagees : 

but  thev  had  not  been  admitted.  The  mortgagor  de- 
vising them  must  surrender  to  the  use  of  his  will.  Ke^ 
nebel  Y.  Sera/ion.        -.---•-       VIII. 
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9.  Copyhold  estates  pass  by  the  surrender,  not  by  the  wiU ; 

iniich  operates  as  a  declaration  of  uses.      •        -        •      VIII.  286 
\Q.  Copyhold  estates  not  liable  to  debts  farther  than  sub* 

jected. VIII.  393 

11.  Copyhold  estates  not  assets  for  specialty  debts,  not  even 

del^  to  the  Crown. VIII.  394 

12.  The  estate  of  the  Lord  will  preserve  contingent  remain- 

ders of  copyhold  estate.     ......  X.  282 

18.  Admittance  of  the  particular  tenant  of  copyhold  is  an 

admittance  of  the  remainder-man.     A  oevtse  of  the 

remainder  or  reversion  therefore  requires  a  surrender 

to  the  use  of  the  Will.     Church  v.  Mundy.  -        -        XII.  426 

14.  Admittance  to  a  copyhold  enures  according  to  the  title ; 

though  not  coirectly  expressed.  ....        XII.  426 

1&  Devise  of  the  trust  of  copyhold  by  general  words.  •      XIII.  174 

16.  The  statute  9  Geo.  1.  c.  89,  providing  for  the  admission 

of  copyholders,  infimts,  or  jtmes  eovert,  is  confined  to 
the  caaes  expressed;  vis^  title  by  descent  or  surrender 
to  the  use  of  a  WiU;  and  does  not  apply  to  a  title 
under  a  deed.  Therefore,  to  a  Bill  by  &e  Lord, 
stating  a  title  in  remainder  by  deed  of  appointment 
under  a  settlement  and  an  admission  by  the  tenant  for 
life,  without  fine,  having  paid  a  fine  upon  a  former  ad- 
mission under  his  original  title,  and  Upon  his  death, 
praying  a  discovery  and  production  of  tne  deed,  in  aid 
of  an  action  under  the  Statute,  a  Demurrer  was  al- 
lowed.   Lord  Kemington  v.  Man§eU.  ...       XIIL  210 

17.  The  Lord,  admitting  a  tenant  &xc  life,  may  apportion  die 

fine;  but  cannot  renut  it  to  the  tenant  lor  life,  and 

charge  the  whole  upon  the  remainders.        ...       XIIL  246 

18.  The  Lofdy  remitting  the  fine  upon  the  admission  of  te- 

nant for  life,  does  not  discharge  the  remainders.  «       XIII.  222 

19.  Admission  of  tenant  for  life  to  a  copyhold  is  the  admis- 

non  of  all  in  remainder ;  and  the  Lord  may  assess  the 
whole  fine.  In  case  of  separate  assessments,  as  to  the 
fine,  when  the  fine  is  due  in  respect  of  the  remainder, 
muere.      -.....-..       XIIL  253 

80.  Writ  of  aecedtti  ad  curiam^  to  remove  a  real  action  for 
copyhold  estate  from  the  Lord^s  Court  to  the  Common 
Pleas,  superseded.    Scott  v.  KettleweU.      ...       XIX.  335 

21.  Devise  of  copyhold  estate  by  the  description  of  copyhold 

groundHrent,     Walter  v.  Share.  *        •        .        .       XIX.  387 

Election*— Mbbger. — Mi  n  b.— Notic  b.— Surrbm  dbr«— 

Tim  BBS. — Wastb. 
Eliction.— 1. 


2.  SAppKed  to  the  customary  heir. 
3.> 


1.  The  point,  that  the  doctrine  of  Election  reaches  the  cus* 
tomiary  heir,  cbuming  a  copyhold  estate  for  want  of  a 
surrender,  admitted  at  the  bar.    Blunt  r.  Clitheraw.    «  X.  589 
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2.  Devise  of  all  freehold  and  copyhold  estates.  The  copy- 
holds were  surrendered  to  toe  use  of  the  Will :  but  the 
testatrix  afterwards  exchanged  part  for  other  .copy- 
holds ;  which  were  not  surrendered :  the  heir,  claiming 
beneficially  under  the  Will,  was  put  to  Election.  Frank 
V.  Lady  Standish*      -------    XV.  8 

S.  The  doctrine  of  Election  applied  to  copyhold  estate,  not 

surrendered  to  the  use  of  the  Will.      .        .        -        ^        X\ 

Hero  BR. — 1.    Enfranchisement  by  conveyance  in  fee  from  the 

Lord  to  tenant  for  life. 
2.    Parchase  of  copyhold  by  the  Lord,  tenant  for  life 
of  tbe  manor,  with  remainders  over,  taking  the 
surrender  to  him  and  his  heirs. 

L  Tenant  for  life  of  a  copyhold,  remainder  to  his  first  and 
other  sons  in  tail,  took  a  conveyance  in  fee  from  the 
Lord.  '  The  premises  descended  upon  his  eldest  son ; 
who  by  Will  charged  all  his  real  estate  with  debts  and 
legacies,  and  devised  it  to  his  brother  for  life  with  va- 
rious remainders:  the  estates  in  the  copyhold  are 
barred.     ChaUoner  y*  Murhall.  -        -        -        •  U 

S.  Copyhold  premises,  purchased  by  the  Lord,  tenant  for 
life  of  the  manor,  with  remainders  over,  taking  the 
surrender  to  him  and  his  heirs,  merge ;  and,  as  parcel, 
are  subject  to  the  limitations  of  the  manor;  and  though 
under  a  covenant  by  the  purchaser  to  surrender  them 
by  way  of  mortgage  to  the  mortgagee  and  his  heirs  he 
could  compel  a  re-grant  by  the  remainder-man,  no  re- 
grant  having  been  made,  the  general  devisees  of  the 
purchaser  have  no  equity.  St.  Paul  v.  Fucauni' Dud- 
ley and  Ward.  --------        XV. 

Mine. — 1.1  Lord  restrained  from  opening.     Distinction  as  to 
2. )      one  opened. 

L  Injunction  by  a  copyholder:  restraining  the  Lord  pre- 
paring to  open  a  mine.  Distinction  as  to  a  mine  opened, 
and  working.     Grey  v.  The  Duke  of  Northumberland.        XIII« 

2.  Though  the  property  in  mines,  or  trees,  may  be  in  the 
Lord  of  a  manor,  it  does  not  follow,  that  he  can  enter, 
and  take  it,  without  consent  of  the  tenant.  -        -     XVIL 

NoTiCB.— 1.    From  coart-roUs,  whether  preaomed  against  pur- 
chaser. 

1.  Wliether  purchaser  of  copyhold  must  be  presumed  to 

have  notice  of  every  thing  on  the  court-rolls,  quasre.     -    XVIIL 

SuRRBNDBB. — 1.    Supplied  after  the  Statute  of  Charitable  Uset« 

2.  Supplied    for    widow     against    co-heiresses, 

daughters,  d'-c.    The  object  only  regarded* 

3.  Supplied  on  legal  or  moral  obligation. 
.  4.    Not  supplied  for  grand-children. 
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Sopplied  for  child  or  creditors^  or  wife. 


Not  supplied  for  nephews,  dsc. 
Distiijction  in  supplying  it  from  general  words 
between  creditors  and  children. 
11.    Genera!  right  of  surrender  to  use  of  the  will. 
Supplied  for  creditors,  &c. 

13  V  ^°PP'^®^  ^^^  widow,  without  regard  to  her  pro- 
141     ^^^^^^*    -^  ^^  ^^®  provision  for  the  heir. 

16.    To  the  Use  of  the  will  not  defeated  by  one 
subsequent  without  admittance. 

16.  Distinction  as  to  supplying  it  between  lineal 

and  collateral  heir.    Not  for  child  against 
grand-child  unprovided. 

17.  Supplied  in  case  of  a  deed. 

1.  The  idea  of  supplying  a  surrender  began  after  the  Sta- 
tute of  Charitable  Uses.     - III.    69 

S.  The  want  of  a  surrender  of  copyhold  estate  to  the  use 
of  the  will  supplied  in  favour  of  a  widow  against  co- 
heiresses, daughters  of  the  devisor,  married,  and  infant 
grand-daughters  by  deceased  daughters.  The  Lard 
ChaneeUar  was  of  opinion,  that  in  supplying  a  surren- 
der the  Court  is  to  look  only  to  the  object,  not  to  the 
circumstances  of  the  parties;  as,  whether  the  heir  has 
a  provision  or  not.    UiUs  v.  Downton.         ...  V.  557 

)•  The  ground  of  supplying  the  want  of  a  surrender  of  copy- 
hold estate  is  a  legal  or  moral  obligation.     -        -        -  V.  563 

4.  The  want  of  a  surrender  of  copyhold  estate  cannot  be 

supplied  for  grand-children.    Perry  v.  Whitehead.       -  VI.  55t 

5.  Devise  of  all  copyhold  estates,  in  general  terms,  unre- 

strained, to  a  child  passes  all  copyholds  surrendered, 
and  not  surrendered  to  the  use  of  the  will.  Blunt  v. 
Cmherow. X.  589 

6.  Devise  by  general  words,  viz.  messuages,  lands,  tenements, 

and  hereditaments,  for  payment  of  debts,  will  include 
copyholds,  if  required ;  and  the  want  of  a  surrender 
will  be  supplied.  In  this  instance  the  intention  to  sub- 
ject the  copyhold  estate  appeared  in  other  parts  of  the 
will.     Williams  v.  Coussmaker.  -----         XII.  136 

7.  Want  of  surrender  supplied,  if  copyhold  estate  is  de- 

vised for  debts.  .......        XII.  216 

&  Copyholds  not  intended  to  be  comprehended  in  devise  to 
the  wife,  in  general  terms,  "  real  and  personal  estates  ;*' 
so  as  to  entitle  her  to  have  the  surrender  supplied. 
Upon  appeal,  the  Lord  Chancellor's  opinion  being,  that 
the  reversion  of  the  copyhold  estate  passed  under  the 
general  devise,  "  as  to  all  such  worldly  estate  and  effects 
as  it  may  please  God  to  bless  me  withall,  or  I  may 
leave,  or  l  may  be  entitled  to,  at  the  time  of  my  de- 
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cease,  whether  real  or  personal,  not  before  given  or 
disposed  of/'  especially  if  there  was  no  freenold  es- 
tate, mquiries  were  directed  to  ascertain  that  fact ;  and 
also,  whether  there  was  any  custom  of  surrendering  a 
Tested  interest  in  reversion  or  remainder  expectant  upon 
an  estate  tail.  Church  v.  Mundy*,  -  -  XII.  4SS.  XV. 
9.  Devise  by  the  general  terms,  **  all  the  res^  residue,  and 
**  remainder  of  my  real  and  personal  estate,  of  what  na- 
**  ture,**  &c.  soever,  to  nephews  and  nieces,  not  being 
for  creditors,  wife,  or  children,  is  not  sufficient  to  raise 
a  case  of  election,  or  for  supplying  the  want  of  surren- 
der of  copyhold  land  contiguous  and  intermixed  with 
the  freehold,  against  the  heir.    Judd  v.  Prait.    XIII.  168.  XV. 

10.  Distinction,  as  to  supplying  a  surrender  by  implicatioii 
from  general  words,  between  the  cases  of  creditors  and 
children :  in  the  latter,  the  intention  is  satisfied  by  free- 
hold estate :  the  extent  of  the  provision  being  indefi- 
nite; which  in  the  other  is  measured  by  the  amount  of 
the  debts. XV. 

1 L  Copyholder's  right  of  surrender  to  the  use  of  his  will, 
though  no  instance  upon  the  records  of  the  manor:  or, 
if  no  such  custom,  ttiere  must  be  some  mode  of  dis- 
position by  deed;  as  in  the  case  of  customary  freeholds; 
the  want  of  which  (in  the  case  of  creditors,  &c.)  will 
be  supplied.       --------         XV. 

12.  The  want  of  surrender  supplied  for  a  widow  against  a 
collateral  heir,  viz.  a  sister:  whether  provided  for,  or 
not.     As  to  a  son,  qusere.     Fieldiw  v.  W%nu)oad.         -       XVI« 

13.  In  supplying  the  want  of  surrender  for  a  widow  it  is  im- 
material, now  ample  or  scanty  her  provision  may  be.    -       XVI. 

14.  Surrender  supplied  for  younger  children,  the  heir  having 
a  provision  under  the  will,  without  regard  to  the  amount. 
Gam  V.  Gam.   --------       XVI. 

15.  Devise  of  copyhold  supported  by  an  existing  surrender 
to  the  use  of  a  will,  notwithstanding  an  intermediate 
surrender  to  other  uses;  under  which  there  had  never 
been  any  admittcmce.  ------       XVI. 

16.  Distinction  as  to  supplying  the  want  of  a  surrender  be- 
tween a  lineal  and  collateral  heir.  Not  supplied  for  a 
child  against  a  grandchild,  unprovided  for.  The  an- 
swer stating  only,  that  the  heir  inherited  no  other  land, 
an  inquiry  was  directed,  whether  he  has  a  provision ;  and 
as  to  the  nature  and  extent  of  it.   Rodgers  v.  MarshalL      XVII. 

17.  The  want  of  surrender  supplied  in  the  case  of  a  deed,  as 
well  as  a  will;  but  upon  the  same  principle  as  in  the 
case  of  a  will,  or  the  execution  of^  a  power ;  t.  e.  for 
and  against  the  same  persons.     -----     XVII. 

Timber. — 1.  ^ 

Whether  it  can  belong  to  the  tenant  by  custom. 
Rights  of  Lord  and  Tenant  under,  independent 
of,  or  restrained  by,  the  casiom. 
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1.  Qtutref  whether  by  the  custom  of  a  manor  the  timber  can 

belong  to  the  tenant. IV.  703 

S.  The  Lord  of  a  manor  has  not  by  law,  independently  of 
custom,  any  such  pronerty  or  interest  m  the  timber, 
^rowinff  on  the  copyhold  premises  of  a  tenant,  as  en- 
titles him  to  enter  and  cut.   Whitechurch  v.  Holu>orthy.      XIX.  SIS 

3.  Generally,  if  there  is  no  custom  for  the  tenants  of  a 

manor  to  cut  timber,  it  belongs  to  the  Lord.        -        *       XIX*  214 

4.  It  aeems,  there  may  be  as  to  timber  on  copyhold  premises, 

what  may  exist  unquestionably  as  to  mines,  a  custom, 
that  the  Lord  cannot  take  without  consent  of  the  copy- 
holder, and  vice  versd.       ......       XIX.  214 

5.  Copyholder  pnav  by  custom  have  such  an  interest  in  the 

timber,  that  he  may  himself  cut :  so  he  may  have  a 
special  interest  to  prevent  the  Lord's  cutting:  but  such 
a  custom  ought  to  oe  proved  by  extremely  strong  evi- 
dence.        XIX.  214 

Waste.— 1.^ 

2.  (Lord's  remedy  for  waste  by  copyholder. 

1.  The  Lord  of  a  manor  is  confined  to  his  legal  remedy, 
forfeiture,  for  waste  committed  by  a  copyholder ;  and 
has  no  equity  for  an  Injunction  and  Account.  Upon  the 
evidence  the  bill  was  dismissed.   Dench  v.  Bampton  (a).  IV.  700 

S.  Ko  action  of  waste  by  Lord  against  a  copyholder.  -  IV.  706 

3.  Qfutref  whether  upon  waste  by  a  copyholder  by  cutting 
timber  the  Lord  can  bring  Trover ;  particularly  where 
by  the  custom  the  right  to  the  tree,  when  cut,  is  in 
both«  The  case  of  Lord  and  tenant  is  not  like  that  of 
tenant  for  life  and  the  reversioner.  Their  rights  are 
upon  the  same  ground ;  and  the  reversioner  enters  for 
the  forfeiture :  but  the  Lord  must  have  it  presented  by 
the  homage.       --.-----  IV.  706 

See  CatUraei  60.    Demse  2.  0.  38.  Marshalling  1.    Mort- 
gage 25.  (Equitable  12.)    Parent  1.    Power  35.    Revo- 
cation 28.     Trust  30.     Voluntary  Settlement,  Sfc  6. 
WiU  85.  96. 

COPYHOLD  HEIR. 

See  Infant  27. 

COPYRIGHT. 

1.  In  prints,  whether  the  date  and  name  are  necessary 

for  that  purpose,  and  ought  to  appear  on  the  bill. 

2.  Improvements  on  another's  copyright  not  protected. 
8.     Injunction  against  coloarable  abridgment. 

4.    Injunction   against  prerogative  copies  of  bibles,  Ac 
printed  in  Scotland. 


(s)  0?er*roled,  lee  the  note.  Vol.  ly .  page  fOfT  «• 
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5.    Whether  in  the  King's  printer  by  the  patent ;  or  mere 

authority. 
G.    No  injonction  or  accoant,  if  an  action  conld  not  be 

maintained. 
7«    Injnnction  refused  till  recovery  in  an  action. 
^  f  Distinction  between  publishing  another's  worlc  and  an 
o'  1      original  work  of  the  same  natore,  and  under  a  similar 
^'t      tiUe. 

10.  In  Lord  MehnUe*^  Trial  under  order  of  the  House  of 

Lords. 

11.  Almanacks  not  prerogative  Copies. 

^a'T  In  the  individual  work;  not  the  general  subject;   as 
14*  1      ^  Coi^^  Calendar,  map,  &c. 

16.    Injunction  pending  action  on  originality  of  a  work  on 
architecture. 

16.  Whether  invaded  by  copying  a  map  in  a  fair  history 

of  all  maps  of  a  county. 

17.  In  music. 

18.  Violated  fifteen  years :  no  injunction,  until  established 

at  law. 

1.  QucBrCy  whether  the  clause  in  stat.  8  Geo.  2.  c.  13,  di- 
recting, that  the  date  and  name  shall  be  engraved  on 
each  print,  relates  to  the  penalties  only;  or  whether 
that  is  necessary  to  maintain  the  exclusive  property ;  if 
so,  whether  it  ought  to  appear  on  the  Bill.    Harrison 

V.Hogg.       --------       n 

5.  The  plaintiff  published  a  book  of  roads  of  Great  Britain^ 

comprising  jPatersorCs  Road  Book,  to  the  copyright  of 
which  the  plaintiff  was  not  entitled,  with  improvements 
and  additions  obtained  by  actual  survey  and  otherwise. 
Aninjunction  to  restrain  a  publication  of  an  edition  of 
Paterson,  comprising  the  plaintiff's  improvements  and 
additions,  was  refused.     Cary  v.  Faden.      -         -         -  V 

3.  Injunction  against  a  colourable  abrid^ent  of  the  Term 

Reports  among  other  Law  Reports  till  Answer  or  farther 
order  upon  certificate  of  the  Bill  filed.  Butterworth  v. 
Robinson.  «-.-----  V 

4.  Upon  the  Answer  to  a  Bill  by  the  Universities  of  Oxford 

and  Cambridge^  the  King's  printer  not  joining,  but 
being  made  a  defendant,  an  Injunction,  restraining  the 
sale  in  England  of  bibles,  prayer-books,  &c.  printed  by 
the  King's  printer  in  Scotland^  was  continued  to  the 
hearing.  The  Unicersities  of  Oxford  and  Cambridge 
V.  Richardson.  -------  VI 

6.  Whether  the  patents  granted  to  the  King's  printer  vest 

the  copyright,  or  are  merely  authorities,  mitere.  -  VI 

6.  The  Court  will  not  act  either  by  giving  an  Injunction  or 

an  Account,  even  upon  a  submission  in  the  Answer,  upon 
a  publication  of  such  a  nature  that  an  action  could  not 
be  maintained.     Walcoit  v.  Walker.  -        -        -         VI! 

7.  Injunction  against  an  invasion  of  copyright,  depending 
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upon  the  effect  of  an  agreement,  refused  till  recovery 
in  an  action.       -------. 

8.  Injunction  to  restrain  publishing  a  magazine,  as  a  con- 

tinuance of  the  plaintifi^'s  magazine  in  numbers,  and  as 
to  communications  from  correspondents,  received  by  the 
defendant,  while  publishing  for  plaintiff*;  not  preventing 
the  publication  of  an  original  work  of  the  same  nature, 
and  under  a  similar  title.    Hogg  v.  Kirby. 

9.  Though  copyright  cannot  subsist  in  an  East  India  ca- 

lendar, as  a  general  subject,  any  more  than  in  a  map, 
chart,  series  of  chronology,  &c.  it  may  in  the  individual 
work ;  and,  where  it  can  be  traced,  that  another  work 
upon  the  same  subject  is,  not  original  compilation,  but 
a  mere  copy,  with  colourable  variations,  will  be  pro- 
tected by  Injunction ;  which  in  this  instance  was  con- 
tinued till  the  hearing,  without  a  trial  at  law.  Matthew^ 
son  V.  Stockdale.        --•-.-- 

10.  Injunction  until  the  hearing,  under  an  order  of  the  House 

of  Lords  for  publishing  Lord  Melville's  Trial,  and 
prohibiting  any  other  publication .  of  it.  Gumey  v. 
jLongman.  ........ 

IK  Almanacks  not  prerogative  Copies.        .... 

1&  Injunction  against  pirating  a  Court  Calendar:  the  indi- 
vidual work  creating  copyright ;  though  the  general 
subject,  as  in  the  case  of  a  map,  or  chart,  is  common. 
Longman  v.  Winchester.     .--.-- 

13.  Distinction  between  the  right  to  publish  a  similar  work, 

or  set  up  a  similar  trade,  and  the  fraud  of  identifying 
it  with  the  work  or  trade  of  another.  Injunction  in  the 
latter  case.         --.--.-- 

14.  Copyright  in  an  individual  work ;  not  in  a  general  subject; 

tnough  from  its  nature  the  consequence  may  be  close 
resemblance,  and  considerable  interference;  as  in  the 
case  of  maps  and  road  books.     Wilkins  v.  Aikin. 

15.  Action  directed,  to  try,  whether  a  work  on  architecture 

was  original,  with  a  fair  use  of  another  work,  by  quo- 
tation and  compilation ;  which  in  a  considerable  degree 
was  admitted :  the  Injunction  maintained  in  the  mean 
time;  viz.  by  permitting  the  sale  on  undertaking  to 
account  accordmg  to  the  result  of  the  action. 

16.  Whether  the  copying  of  a  map  as  an  illustration  in  a  fair 

hbtory  of  all  the  maps  of  a  county,  would  be  restrained, 
as  an  invasion  of  copyright,  Qucere.     .        -        .        . 

17.  Copyright  in  music.    Piatt  v.  Button,  .        .        . 

18.  Copyriffht,  not  asserted  against  violations  by  several  per- 

sons for  fifteen  years,  not  protected  by  injunction,  until 
^tablished  at  law.      -        -        .        - 

See  Practice  76. 109. 
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CORPORATION. 

1.  No  information  in  nature  of  Quo  warranto  for  usarpa- 

tion  by  a  mere  claim,  without  admiasion:  nor  againat 
a  member  until  removal. 

2.  The  King  may  seise  the  franchise  for  a  forfeiture. 

3.  Corrupt  execution  of  a  trust  controlled. 

4.  Compelled  to  answer  individually  a  charge  of  destroy? 

ing  a  trust  deed. 
b.    Account  on  verdict  finding  By-law  void* 

6.  In  nature  of  a  partnership,  account  for  a  member. 

7.  No  instance  of  By-law  restraining  a  memi>er  from  en- 

gaging in  the  same  trade. 

8.  By-law  in  restraint  of  trade  by  custom. 

8.    Distinction  between  charter  and  contract  with  reference 
to  By-law. 

)•  Information  in  nature  of  Quo  warranto  upon  9  Anne, 
c  20,  for  usurping  the  office  of  free  burgess  does  not 
lie  against  the  mere  claim  of  one,  who,  though  elected, 
never  was  admitted;  nor  against  a  member,  till  re^ 
moval  by  the  Corporation.     The  King  v.  Ponsonby.     -  I 

S.  King  may  at  his  discretion  seise  the  franchise  of  a  Cor- 
poration, guilty  of  an  offence  amounting  to  a  forfeiture.  L 

3.  Jurisdiction  over  a  Corporation,   as   an  individual,   to 

control  the  corrupt  execution  of  a  trust.      r        -        -       XIY. 

4.  The  Mayor,  or  other  individual  member  of  a  Corpora* 

tion,  trustee  of  a  rent-charge  out  of  the  estate  of  such 
member  for  a  charitable  use,  must  answer,  not  only 
with  the  rest  under  their  common  seal,  but  also  indi- 
vidually, a  charge  of  having  destroyed  or  canceUed  the 
deed. XLW. 

5.  The  By-law  of  the  Corporation  of  the  company  of  Wlut* 

stable  fishermen,  that  any  freeman,  engaginff  in  anr 
other  oyster  fishery  on  the  coast  of  Keni^  should  forfeit 
£10,  and  until  payment  should  be  excluded  from  all 
share  of  the  profits,  which  should  in  the  mean  time  be 
divided,  as  if  he  had  wholly  ceased  to  be  a  freenmn, 
being  in  an  action  held  void,  an  account  was  decreed ; 
with  a  declaration,  that  the  plaintiff  having  been  un- 
duly prevented  by  the  By-law  from  worl^ing  ii|  any 
manner  as  freeman,  and  participating,  is  to  be  con- 
sidered, though  he  did  not  work,  or  tender  himself  or 
any  one  for  him  to  work,  as  primd  facie  entitled  in  the 
most  beneficial  manner,  without  prejudice  to  the  der 
fendant's  establishing,  that  at  any  particular  periods  he 
could  not  have- entitled  himself  to  earnings,  or  not  as 
beneficially  as  claimed,  in  case  no  such  By-law  had  been 
made.  Adky  v.  TheWhitstable  Company.  XVII.  815.  jyj 
jS.  Jurisdiction  in  equity  against  a  Corporation,  in  nature  of 
a  partnership,  in  favor  of  a  member,  as  well  as  a 
stranger,  by  an  account  of  the  profits ;  where  there  is 
no  remedy,  or  not  a  complete  remedy,  at  law  \  and  the 
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diflBleuIty  of  executing  die  decree  from  the  peculiar  cir- 
cumstances  and  nature  of  the  property  will  not  prevent 
it ;  though  that  may  be  a  ground  for  some  modification; 
for  instance,  not  recalling  profits,  already  distributed ; 
as  an  account  is  directed  in  a  limited  way,  dispensing 
with  vouchers,  &c.  upon  the  objection  from  length  of 
tune*  --•-•••-• 

7.  No  instance  of  a  By-law,  restraining  the  individual  members 

of  the  Corporation  firom  being  concerned,  either  in  any 
other  place,  or  within  given  limits,  in  the  same  trade. 

8.  By-law,  even  in  restraint  of  trade  to  a  certain  extent, 

which  would  not  have  been  good  under  the  authority 
of  charter,  may  be  good  by  custom.     -        -        -        - 

9.  Distinction  between  Cnarter  and  Contract.    That,  which 

may  be  the  subject  of  contract  between  the  different  in- 
terests in  a  partnership  might  not  be  good  as  a  By-law; 
for  instance,  an  agreement  among  the  citizens  o{ London, 
who  have  as  extensive  a  power  of  making  By-laws  as 
any  Corporation,  not  to  sell,  except  in  the  markets  of 
London,  would  be  good ;  though  a  By-law  to  that  effect 
has  been  declared  bad  by  the  legislature. 

See  Ckariiy  1%  73.   Landlord  and  Tenant  14«    Partner  16. 
Party  16. 16. 17.     Trust  19. 

COSTS. 

Not  on  contract  not  meritorious. 

Oat  of  fund,  ordered  to  remain  in  Court  for  the  ac- 
count. 

Not  to  a  College ;  unless  proved  a  Corporation. 

Apportioned. 

Not  of  discovery ;  if  defendant  compels  plaintiff  to  Gle 
the  bill. 

Of  dismissal  over  against  other  defendants. 

Not  on  application  to  compel  election  in  bankruptcy. 

Taxed  after  long  time,  and  payment. 

As  to  reviving  for  costs ;   distinction  between  tlie  death 
of  the  party  to  receive,  or  pay. 

At  law  by  judgment  for  defei^dant:  for  plaintiff  added 

to  the  damages. 
Revivor  for,  only  on  death  of  plaintiff,  entitled ;  though 

before  Report,  and  not  oat  of  particular  fand. 
Creditor's  unconscientioas  use  of  legal  process. 
Of  doabt  on  the  will  out  of  the  general  property. 
Discretionary. 
On  petition,  not  exception. 
Proceedings  before  the  Chancellor,  as  Visitor  of  Royal 

Foandation,  not  within  the  Statute  for  taxing. 
Not  on  proving  debt  under  the  usaal  decree. 
Of  question  on  a  particular  fund  charged  on  that  fund ; 

and  mistake  on  that  corrected  as  relief. 
No  revivor  for  them  alone,  unless  to  be  paid  out  of  the 

estate. 
Answer  looked  at. 
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-     XVII.  322 


COSTS. 

23.  Secarity  by  plain ti  AT,  abroad,  refased. 

24.  Appeal,  where  costs  are  a  subject  of  relief. 

25.  Mot  to  plaintiff,  on  dismissal,  from  the  difficnlty. 
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n.  803 

1.  No  costs  to  any  party  claiming  under  a  contract  not  me- 
ritoriousy  even  though  recovered  upon ;  not  even  to  a 
trustee.      -.----.--  I.    55 

S.  Costs  given ;  and  the  fund,  being  in  Court,  ordered  to 
remain  till  the  account ;  the  costs  to  come  out  of  the 
balance  if  any  due  to  the  party,  as  far  as  it  would  go.  L  221 

8.  C6sts  cannot  be  given  to  a  College  individually,  nor  as  a 
Corporation,  unless  proved  so.    - 

4.  Costs  given  out  of  the  respective  estates.        -        -        - 

5.  Rule,  that  plaintiff  in  Bill  of  Discovery  shall  pay  costs 

in  all  cases,  is  too  general :  he  ought  only,  where  he 
files  a  bill  in  the  first  instance ;  not  where  compelled  to 
it  by  defendant's  refusal.     ------ 

6.  Bill  dismissed  with  costs  as  to  one  defendant :  those  costs 

given  over  against  the  others.      -        -        -        -        - 

7.  No  costs  on  application  to  put  party  to  election  to  pro- 

ceed at  law  or  come  in  under  a  Commission  of  Bank- 
ruptcy.     --------- 

8.  Bill  of  costs  examined  after  a  long  period,  and  even  after 

payments  made.  ------- 

9.  After  verdict  on  Issue  directed  deeds  decreed  to  be  de- 

livered up  to  the  plaintiff:  after  the  Master  had  settled 
the  amount  of  the  costs,  but  before  the  Report,  the 
plaintiff  died :  on  demurrer  to  so  much  of  the  bill  by 
nis  devisee  as  prayed  revivor  the  Court  inclined  to 
hold  the  rule  not  to  revive  for  costs  only  not  applicable, 
where  the  party  to  receive  them  dies ;  also  that  the 
taxation  would  relate  to  the  time,  when  the  amount  was 
settled,  so  as  to  take  it  out  of  the  rule :  but  the  de- 
murrer was  over-ruled ;  because  it  did  not  appear  on 
the  Bill,  that  the  decree  had  been  executed  by  de- 
livering up  the  deeds,     Morgan  v.  Scudamore.    -        -  II.  S13 

10.  Where  the  party  to  pay  costs  dies,  and   they  are  not 

taxed,  no  revivor  for  them  only,  because  a  personal 

demand.    ---------  IL  S15 

11.  If  the  debtor  in  coists  at  law  dies,  they  die  with  him:  if 

the  party  to  receiv/e  them  dies,  his  representative  may 

have  a  scire  facias^    --...-        ^        -  U.  Jig 

12.  Judgment  for  costs  at  law  can  be  only  under  the  Statute, 

where  there  is  judgment  for  the  defendant ;  where  for 

the  plaintiff,  costs  are  added  to  the  debt  or  damages.  »  II.  S16 

IS.  Revivor  for  costs  only  on  the  death  of  the  plaintiff,  en- 
titled to  them ;  though  before  the  Report,  and  they 
were  not  to  come  out  of  a  particular  fund.  Morgan  ▼• 
Scudamore.        --------  |H^  195 

J4.  A  creditor,  be^ng  decreed  to  re-convey  on  payment  of 
what  was  due  on  an  estate  in  the  West  Indies,  acquired 
by  an  unconscientious  use  of  legal  processj  w«8  deprived 
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of  costs  subsequent  to  the  payment  of  money  into  Court. 

Lord  Cranstoum  v.  Johnson.       -        -        -        -        .  V.  277 

15.  Costs  of  a  doubt  upon  the  meaning  of  the  Will  out  of 

the  general  property.    Barrington  v.  Tristram.  -  YI.  345 

16.  Costs  entirely  in  the  sound  discretion  of  the  Court.  -         VII.    SH 

17.  The  proper  course  for  costs  is  by  Petition,  not  Exception. 

Lucas  V.  Temple.       -------  IX.  299 

18.  Proceedings  beiore  the  Lord  Chancellor^  as  exercising  the 

visitatorial  power  upon  a  Royal  foundation,  not  within 

the  Statute  for  taxing  bills  of  costs.     Ex  parte  Darm.  IX.  547 

19.  Costs  of  proving  a  debt  before  the  Master  under  the 

usual  decree  upon  a  creditor's  Bill  not  allowed.     AbeU 

V.  Screech.         --------  X.  355 

80.  Where  a  question  arises  upon  the  interest  in  a  trust  fund, 
separated  from  the  general  residue,  the  costs  must 
come  out  of  the  particular  fund;  and  having  been  given 
by  the  decree,  as  specifically  prayed  by  the  bill,  out  of 
the  general  personal  estate,  the  decree,  though  affirmed 
in  other  respects,  was  corrected  in  that  particular;  being 
considered  as  relief  prayed ;  and  therefore  not  within 
the  rule  against  appealing  for  costs  only.    Jenour  v. 

Jenour.     - ."""  ^*  ^^ 

81.  No  revivor  for  costs  alone ;  unless  to  be  paid  out  of  the 

estate.       - ---  X.  572 

28.  The  Court  looks  at  the  Answer  upon  a  question  of  costs. 

Vancouver  Y.  Bliss.    -------  XI.  458 

83.  Security  for  costs  by  a  plaintiff  gone  abroad,  refused, 
after  Answer,  on  affidavit  of  his  intention  to  return;  and 
his  family  remaining  in  this  country.  White  v.  Greats 
head.         --.-.---.        XV.      2 

84.  Distinction,  where  costs  are  disposed  of  as  a  subject  of 
relief:  an  appeal  not  open  to  the  objection  upon  an 
appeal  for  costs  only.     Taylor  v.  Popham.  -        -         XV.    72 

85.  The  bill  being  dismissed,  costs  to  the  plaintiff  on  account 
of  the  difficulty  and  novelty  of  the  case,  refused.  Wyk'- 
ham  V.  Wykham.        -  -        -        -    XVIII.  395 

Trustees,  &c. 

TkD8TiBS,&c.  Heir. —  1.    To  trustees.  Not  for  or  against  heir. 

defendant,  raising  a  point,   and 
failing. 

2.  To  trustees,  brought  into  Coort,  and 
failing  in  aclaim,  merely  sabmitted. 

3.  Of   conrse   to   trustees   accoonting 
fairly,  &c. 

4.  Not  to  trustee,  whose  neglect  oo» 
casioned  the  soit. 

1.  Costs  to  trustees :  but  none  for  or  against  heir  at  law, 
defendmut,  who  raised  a  point,  and  railed.    -        -        •  L  205 

2.  Costs  to  trustees  and  executors,  brought  into  Court, 
though  they  made  a  claim,  and  failed ;  if  merely  by 
way  of  fubmiasion.     •        -        -.       -        -        -        -  L  205 
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3.  Costs  of  course  out  of  the  fund  to  Agents,  Receirers, 

and  Trustees,  who  have  accounted  fairly,  and  paid 
money  into  Court.       -------  1 

4.  No  costs  to  a  trustee,  whose  neglect  occasioned  the  suit. 

O'CaUaghan  v.  Cooper.      ------  V. 

See  AwKnify  {Memcrtal  9.)  Appeal  18.  ArhUratiam 
(Fraud  I.)  Attorney  and  Solicitor  (Attorney  and  CHeni 
6.  6.)  (Lien  1.  2.  6.  7.  8.)  Biddings,  opened  6.  6. 
BUI  of  Review  1.  Bankrupt  3.  (Attorney  and  So' 
licUor  4.)  (Prioileye  1.)  (Proof  88.  88.)  (SnrpluM  5.) 
Charye  12.  Charity.  Contract  8.  70.  Dower  3.  Efri' 
dence  4.  Ewecnior  8. 17.  42.  64.  Fraud  2.  6.  9.  17. 
Heir  10.  /ii^f  22.  25.  Interpleader  1.  10.  11. 
Laches  17.  Legacy  89.  Zwiaftc  8.  20.  68.  ilforl- 
gage  16.  24.  iVe  eseof  Regno  10.  12.  Partiium  3. 
Paiiper  4.  Practice  3.  20.  25.  26.  87.  41.  43.  47.  52. 
W.  68.  88.  107.  140.  141. 158. 172.  211. 243. 244. 266. 
285.  824.  828.  865.  Proehein  Amy  8.  Receiver  4. 
Settlement  6.     Trutt  18.  18.  25.  68.  70.  122.  Will  211. 

COSTS  OF  DEMURRER. 
See  Demurrer  14. 

COSTS  OF  DISCOVERY. 

See  Discovery.    Practice  196. 197. 

COSTS  IN  EQUITY. 

See  Power  20. 

CO-SURETY. 

See  Principal  and  Surety  9. 18. 

COUNSEL. 

1.  Liable  to  costs  for  scandaly  &c. 

2.  Not  to  reveal  advice  to  his  client. 
8.    Retainer  by  the  adverse  party. 

'  1.  Counsel  and  Agent  liable  to  costs  for  scandal  and  imper- 
tinence.    -...-..---       XVI 

5.  Counsel  or  Attorney  cannot  be  called  upon  to  reveal  the 

advice  given  to  the  client.  Demurrer  therefore  over- 
ruled as  to  the  case ;  and  allowed  as  to  the  opinion.  -  XVIU 
S.  The  former  practice  not  to  accept  a  retainer  agwist  a 
client  from  the  adversary  without  giving  notice  and  an 
option  relaxed :  but  not  to  be  accepted,  if*  the  Counsel 
knows  what  may  be  prejudicial  to  the  former  client, 
though  refusing  to  retain.  -        *        -        -        -       XIX 

See  Bankrupt  (Commission  2.)  Pleading  (Demurrer  30.) 
Practice  134.     Vendor  and  Vendee  28. 

COUNTRY  BANK. 

See  Banker  1.    Bankrupt  (Commission  38.)    (Lien  2.) 

COUNTRY  CAUSE. 

Sec  Practice  373; 


COUNTY  RATES. COVENANT.        «» 

¥•1.    Pun 

COUNTY  RATES. 

See  Charity  45. 

COURT  CALENDAR. 
See  Copyright  12. 

COURT  OP  CHANCERY. 

See  JSWdmce  10.    Imnmcy  02.  03.  GO.     Praeivx  176. 

3. 

COURT  OP  DELEGATES. 
See  WiU  lao.  143. 170.  211. 

COURT,  ECCLESMSTICAL. 

See  Batim  and  Feme  {Separatum  7.)  Ecdeeiastical  Court. 
178.     WiU  277. 

COURT  OP  EQUITY. 

27. 28.  29.     Power  20. 


COURT,  FOREIGN. 
1.    PresBmption,  whether  decitions  are  legal. 

1.  PretumptioDy  that  the  Courts  of  foreign  countries  decide 

according  to  law ;  but  open  to  evidence.      ...  yi.  7S0 

COURT,  PREROGATIVE. 
See  WiU  176. 

COVENANT. 

1.  Equitable  relief:  bat  constmed  as  at  law. 

i.  To  forbear  soit. 

3.  For  enjoymeiit  and  rent  implied. 

4.  Implied  within  general  bona  for  performance. 

5.  No  action  bjr  him,  for  whose  benefit  it  is  given  to  another. 

6.  To  insure  against  fire  brol^en* 

.  C  Relief  against  breach  by  non-payment  at  the  time,  and 
J<     of  covenant  to  repair,  if  not  snch  as  to  make  repair 

C      impracticable,  disapproved. 
0. )  To  leave  personal  estate  :  admitting  disposition  daring 
10. )     life,  bat  not  in  effect  testamentary. 

I.  Construction  of  covenants  the  same  in  equity  as  at  law ; 
but  equity  will  relieve  against  a  strict  performance  upon 
equitaole  circumstances,  and  no  wilful  default.      -        -  III.  69S 

8.  As  to  the  effect  of  a  covenant  to  forbear  suit,  quare.     -  VI.  S2l 

3.  Implied  covenant  for  quiet  enjoyment  under  the  words 
^  granted  and  demised,"  and  for  payment  of  rent  under 
"  yielding  and  paying.**      ------  IX.  330 

ii  Bond,  generally,  for  tne  performance  of  covenants,  ex- 
tends to  implied,  as  wejl  as  express,  covenants.     -        -  IX.  330 

$•  No  action  of  covenant  by  a  person,  for  whose  benefit  a 

covenant  is  entered  into  with  a  third  person.        -        -       XIV.  187 

6.  Injunction  against  an  Ejectment  for  breach  of  covenant 

to  insure  against  fire  refused.    Reynolds  y.  Pitt.  -       XIX.  134 

7.  Relief  against  forfeiture  by  breach  of  covenant  with  re- 

ference to  non-payment  of  money  at  the  specified  tin)9| 


SM  COVENANT. CREDITOR. 

Vol. 

on  the  erroneous  notion,  that  by  payment  of  interest 

the  party  is  reinstated.        ------       XIX 

8.  The  ground  in^ac^v.  Leonard,  9  Mod.  91 ,  for  relief 

against  breach  of  covenant  to  repair,  if  not  such  as  to 
make  repair  before  the  end  of  the  term  impracticable, 
disapproved.      -----.--       XIX 

9.  Covenant  to  leave  a  portion  of  the  personal  estate  as 

upon  an  intestacy  does  not  prevent  the  covenanter's  ex- 
pending the  whole ;  or  admit  his  reserving  part  for  his 
own  benefit,  nor  consequently  investing  it  in  land.  -  XIX 
10.  Father,  under  covenant  for  an  equal  division  at  his  death 
of  all  the  property  he  should  die  seised  or  possessed  of 
between  his  two  daughters  or  their  families,  though  he 
retains  the  power  of  free  disposition  by  act  in  his  life, 
cannot  defeat  the  covenant  by  a  disposition  in  effect 
testamentary ;  as  by  reserving  to  himself  an  interest  for 
life.    Fortescue  v,  Hennah.         -        .        -        -        -       XIX 

See  ConitructioH  6.  6.  8.  Contract.  Executory  Trust  1. 
2.  3.  Forfeiture  3.  6.  Infant  4.  .8.  Injunction  6.  7. 
Landlord  and  Tenant  10.  18.  66.  Lien  8.  Penalty  1. 
SatisfacHon  10.21.29.20.     Truit  125. 

COVENANT  AGAINST  ASSIGNING. 

See  Landlord  and  Tenant  26.  27.  30. 

COVENANT  TO  ASSIGN. 
See  Tenant  2. 

COVENANT  FOR  PERPETUAL  RENEWAL.. 

See  Landlord  and  Tenant  47. 

COVENANT  TO  REPAIR. 
See  Forfeiture  9.     Landlord  and  Tenant  57. 

COVENANT,  VOLUNTARY. 

See  Consideration  2. 

COVENANT  TO  STAND  SEIZED  to  USES. 

See  Use  2. 

COVERTURE. 

See  Baron  and  Feme. 

COVIN. 

See  Fraud. 

CREDIT  of  WITNESSES. 
See  Practice  372.  373. 

CREDITOR. 

1.  Relieved  against  the  act  of  the  Court. 

2.  Not  driven  to  a  faod,  on  which  no  effectaal  demand 

appears ;  and  a  right  to  sne  personally  even  if  ef- 
fectaal. 

3.  Whether  settlement  after  marriage,  reciting  previoos 

parol  agreement,  can  stand  against  them. 


CREDITOR.  «0i 

VaI.    Pac« 
4.    Not  diarged  with  laches  under  devise  for  debts  as  an 

individnal. 
6.    Preference  to  legatees. 

6.  Distinction  with  reference  to  the  Statute  of  Fraada- 

lent  Devises. 

7.  Marshalling  for  creditors  bj  sim^ple  contract  under  a 

charge  of  debts. 

8.  Favorable  construction  for  them. 

9.  Satisfied  by  execution  against  the  body. 

1.  A  creditor  prevented  by  the  act  of  the  Court  from  ob- 

taining judgment  put  in  the  same  situation,  aa  if  he 

had  it. VI.    93 

2.  The  property  of  an  American  loyalist  having  been  con- 

fiscated during  the  American  war,  subject  to  the  claims 
of  such  of  his  creditors  as  were  friendly  to  American 
independence,  to  be  made  within  a  limited  time,  and  in 
fact,  according  to  the  evidence  farther  restrained  to  the 
inhabitants  of  the  particular  state,  a  bill  to  have  bonds 
delivered  up,  or  to  compel  the  creditor  to  resort,  in  the 
first  instance,  to  the  fund  arising  from  the  confiscation,  • 
was  dismissed,  on  the  ground,  that  it  did  not  appear 
that  the  creditor  had  the  clear  means  of  making  his  de- 
mand effectual  against  that  fund :  the  Lord  Chancellor 
also  expressing  an  opinion  in  favor  of  the  right  to  sue 
personally,  even  in  that  case,  against  the  authority  of 

Wright  V.  Nutt,  3  Bro.  C.  C  326.     1  Hen.  Bla.  136. 

Wright  V.  Simpson.    -------  VI.  714 

3.  Whether  a  settlement  after  marriage,  reciting  a  parol 

agreement  before  marriage,  which  had  actual  existence, 

can  stand  against  creditors,  qtuere.      -        -        .        .         XII.    74 

4.  Laches  not  to  be  imputed  to  creditors  under  a  devise  for 

debts,  as  to  an  individual  devisee,  to  prevent  or  limit 
the  account  of  rents  and  profits,  even  against  an  infant 
heir.     Williams  v.  Coussmaker,  -        -        -        -         XIL  136 

£•  Distinction  between  creditors  and  legatees  under  a  charge 
of  debts  and  legacies.    The  former  are  to  be  paid  in 

(reference.         .---.-.-        XII.  154 
e  Statute  of  fraudulent  devises  would  prevent  a  devise 
for  legacies  to  the  prejudice  of  creditors  by  specialty; 
but  not  a  devise  for  debts  generally ;  though  that  might 
be  the  efiect*     -----.-.         XII.  154 

7.  Under  a  charge  of  debts  creditors  by  simple  contract 
may  by  marshalling  follow  devised  estates;  if  no  de- 
scended estates ;  or  they  have  been  applied.         -        -        XII.  154 

S*  Difierent  construction  in  favor  of  creditors,  wife,  or  chil- 
dren, and  in  other  cases.     ------       XIII.  176 

9.  The  body  being  taken  in  execution,  the  debt  is  satisfied.       XIIL  193 

See  Answer  1.  Assets  8.  Bankrupt.  Baron  and  Feme 
13.  16.  {Separate  Property  5. 17)  Bond  3.  4.  Chose 
in  Action  1.  Contract  18.  Copyhold  (Surrender  6.  7.) 
Costs  14.    Election  1.28.    Exoneration  ^^    Fraud  22. 


CREDITOR. CREDITOR  akd  DEBTOR. 

Fraudulemi  SettlemaU  1.  JtUertsi.  JmdgwMMi.  LadneB 
a.  12.  Mortgage  32.  Parent  and  Child  3.  Partner  8. 
0.  16.  Power  26.  27.  Practice  64.  108.  (Parly  7.) 
Principal  and  Snreig.    Settlement  4.  4k  9.  WiUl^. 

CREDITOR  AND  DEBTOR. 

1.  Debtor,  not  charged  in  execation  after  two  terms  in 

prison,  discharged. 

2.  CoUnslon  with  executor. 

3.  Voluntary  bond  under  strong  moral  obligation. 

4.  Conreyance  in  consideration  of  arrears  under  vdhui- 

tarjr  bond. 
6.    Distinction  between  bill  without  indorsement  fer  an 
antecedent  debt  and  discount. 

6.  Suit  bj  creditor,  where  representatira  cannot,  or  will 

not,  act.  Whether  creditor  bj  old  judgment  c^n 
have  a  decree  without  recorery. 

7.  Discbarge  from  commitment  for  breach  of  writ  of  exe- 

cution of  decree  for  payment  on  devastavit,  before, 
but  not  ascertained  or  decreed,  till  after,  the  time 
fixed  by  Insolvent  Act. 

8.  Assignment  without  possession. 

0.  Distinction  between  debtor's  death  fn  prison  under 
commitment  of  Court  of  Equity  for  breach  of  order 
of  payment  and  under  a  writ  of  copiai. 

1.  Debtor,  two  terms  in  prison  without  being  charged  in  exe- 

cution, is  entitled  to  his  discharge.      -        .        -        .  '^ 

2.  Creditor  permitted  to  sue  the  debtor  in  equity,  upon  col« 

lusion  with  the  executor.    ------  ] 

8.  Voluntary  bond,  though  given  under  a  strong  moral  obli' 

Sation,  a  marriage  contracted,  and  property  received  as 
usband,  by  a  man,  having  a  wife  living  at  the  same 
time,  void  as  against  creditors.     Gilham  v.  Locke.       -  1 

4.  Arrears,  accrued  under  a  voluntary  bond,  a  valuable  con- 

sideration, sustaining  a  conveyance  acainst  creditors.    ->  1 

5.  Bill  taken  for  an  antecedent  debt,  without  indorsement, 

E roving  bad,  the  antecedent  debt  may  be  resorted  to ; 
ut  if  the  bill  is  discounted  without  indorsement,  and 
no  antecedent  debt,  it  is  evidence  of  a  purchase ;  and 
there  is  no  demand.   ------- 

6.  Suit  by  a  creditor  against  persons  accountable  to  the 

estate  allowed  in  a  special  case ;  as,  where  the  repre« 
aentatives  cannot,  or  will  not,  act.  One  object  of  the 
suit  being  the  establishment  of  an  agreement  for  carry- 
ing on  a  colliery,  the  plaintiff  must  take  it  subject  to  all 
engagements,  as  a  continuing  concern.  No  security  to 
be  given  for  the  result  of  the  account.  Whether  the 
plaintiff,  being  a  creditor  by  judgment  seventeen  yeara 
old,  can  have  a  decree  without  putting  himself  in  a 
situation  to  proceed  at  law,  viz.  reviving  by  scire  fa" 
das,  qutere.  The  bill  would  be  retained,  that  the 
debt  might  be  substantiated  by  an  Issue,  or  other  pro- 
ceeding at  law.    Burroughs  v.  Elton.  «        .        •  ] 
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.  IMtduurge  by  Habeas  corpus^  from  Commitment  undar 
an  AtUchment  for  breacli  of  a  Writ  of  execution  on  a 
Decree  for  payment  of  money  on  account  of  a  Devas^ 
Umi,  as  executor,  committed  before,  though  not  ascer- 
tained by  the  Report,  or  decreed  to  be  paid,  till  after 
the  time,  fixed  by  an  Insolvent  Act;  of  which  the  party 
had  taken  the  benefit     Wheldale  y.  WAeldale.  -       XVL  376 

i.  Assignment  of  property,  retaining  possession,  fraudulent 

against  creditors.        ---•-.-     XVII.  197 

>.  Death  of  the  debtor  in  prison  by  Commitment  of  a  Court 
of  Equity  for  breach  of  an  order  of  payment  under  an 
Award  does  not  extinguish  the  debt,  as  on  a  Writ  of 
capias;  the  former  not,  as  the  latter,  excluding  other 
remedies ;  and  the  Statute  James  1,  preventing  satis- 
fiiction.    Mildred  v.  Robinson.    .        -        -        *        «       XIX.  585 


Composition. — Partt. 

i?osiTiON« — 1.    BiodiDg  under  circamstances ;  tiiovgh  not 

strictly  falfliied. 

.  Though  an  agreement  for  a  composition,  generally,  is 
not  binding  on  the  creditor,  unless  absolutely  and 
strictly  fulfilled,  a  bond-creditor,  having  concurred  in  a 
general  resolution  for  a  composition,  to  be  secured  by 
notes,  was  under  the  circumstances,  with  reference  to 
the  interest  of  the  other  creditors,  restrained  from 
taking  execution  in  an  Action  upon  the  bond,  on  non- 
payment of  the  notes,  beyond  tne  terms  of  the  com- 
position.   Mackenzie  v.  Mackenzie.  ...     XVIL  372 

ITT.— 1.  Principle,  that  debtor  to  the  estate  caoaot  be  a 
party  to  creditor's  bill  against  eiecator,  applies 
to  creditor  overpaid  by  execator. 

L  The  general  principle,  on  which  a  debtor  to  the  estate 
cannot  be  miside  a  defendant  to  a  bill  by  a  creditor  or 
residuary  legatee  against  the  executor,  unless  collusion, 
insolvency,  or  some  special  case,  applies  equally  to  the 
case  of  a  creditor  overpaid  by  the  executor.  In  a  case 
of  that  sort,  upon  the  circumstances  of  suspicion,  par- 
ticularly attending  to  the  character  of  the  creditor,  as 
Attorney  and  confidential  agent  to  the  testatrix,  an  Issue 
was  directed.    Alsager  v.  Rowley.      ....  VI*  799 

See  Assets  41.  Bankrupt  28.  (Partner  18.)  (Rejamied 
Owner  5.)  Baron  and  Feme  95.  96.  Bill  of  Exchange 
14.  Composition.  Consideration  3.  6.  Creditor.  De-- 
cree  i.  6.  Devise  5.  Extent  1.  Fraud  41.  48.  Fraudu- 
lent  Settlement  3.  Judgment  14.  Limitation,  filar-- 
skmlttng.  Merger  6.  Partner  46.  47.  48.  49.  Party 
21.37.  Practice  211.  Privilege  (Arrest).  Set-^ffS. 
Vobmiarg  Setttiemeni,  Sfc.  Z. 

CBEDITOR  BY  JUDGMENT. 
See  Tacking  7. 
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CREDITORS,  JOINT  and  SEPARATE. 

See  Bankrupt  (Proof  20.) 

CRIMINAL  ACT  or  CONTRACT. 

See  Contract  {Illegal  13.) 

CRIMINAL  PROCEEDINGS. 

See  Conttruction  3. 

CROSS  BILL. 
See  Contract  (Specific  Performance  39.  40.)    Practice  26.  338. 

CROSS  EXAMINATION. 

See  Evidence  41. 

CROSS  REMAINDERS. 

1.  Implied. 

2.  Implied  among  more  than  two  devisees.     Distinction 

between  general  and  individnai  description. 

3.  Imjdied. 

4.  Between  the  several  children  of  two  danghten,  and 

also  between  the  two  families. 
6.    Implied. 

1.  Cross  remainders  implied.    Bumaby  v.  Gr\ffin.     -        -  II] 

S.  Execution  of  a  direction  by  will  to  convey  lands,  to  be 
purchased,  by  raising  cross  remainders  among  more 
than  two  upon  the  intention,  by  implication ;  without 
regard  to  the  words  ''several  and  respective**  in  the 
limitation  to  the  heirs.  Distinction  upon  this  subject 
between  devises  by  a  general  description  to  a  class  of 
persons,  not  ascertaining  the  number,  and  to  indivi- 
duals named.     Green  v.  Stephens.      -        -        -        -      XVI 

3.  The  reasoning  in  the  implication  of  cross  remainders  upon 

the  expression  ''  all  the  premises,"  &c.  not  satisfactory.      XVI 

4.  Upon  a  devise  in  trust  to  settle  on  the  evisor's  children 

in  equal  shares  and  proportions  undivided  for  and 
during  their  respective  lives,  with  remainder  to  their 
issue  severally  and  respectively  in  tail  general,  with 
cross  remainders  over,  there  being  two  daughters,  cross 
remainders  inserted,  not  only  among  the  several  children 
of  each,  but  also  as  between  tiie  two  families.  Home 
V.  Barton.  .««.----       XI3 

5.  Implication  of  cross  remainders  under  a  direction  in  de- 

fault of  such  bsue  to  go  over.     -        -        -        «        •       XD 

See  Decise  26.      Will  104. 

CROWN. 

See  Bankrupt  54.  {Extent  1.)  {Lien  2.)  Charity  29. 
Copyright  4.  5.  Escheat  3.  Extent.  Friendly  So- 
ciety 2.  Lunacy  62.  03.  66.  3iineg  2.  Practice  88. 
89.    Prerogative  1.     Prize  4. 

CUMULATIVE  LEGACY. 

See  Legacy  60.  54. 
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CURACY. 

See  EUction  of  Curate  and  Vicar  S. 

CURRENCY. 
See  Intereti  36. 

CtniTESY. 

See  Election  18. 

CUSTOM. 
See  Chetter.    Copyhold  {Timber  2.  3. 4.  5.)    London.     York. 

CUSTOM  OF  LONDON. 

See  Aiseti  3.    London. 

CUSTOM  OP  A  MILL. 
See  Practice  11  • 

CUSTOM  OF  YORK. 

See  York. 

CUSTOMARY  HEIR. 

See  Copyhold  {Surrender  9.) 

CUSTOMARY  PAYMENT. 

See  TUhe  13. 

CUSTOMER  AND  BANKER. 
See  BaTtkrupt  (Lien  4.)   Bill  of  Exchange.  Evidence  66. 
Principal  and  Surety  27.     Short  Bill  1. 

CUSTOMER  AND  TRADESMAN. 

See  Account  6. 

CY  PRES. 
See  CkarUy  8.  9.  12.  14.  15.  17.  21.  54.  63.  78.  79. 
Power  {Appointment  6. 11.  13. 14.) 


DAMAGES. 
See  Bankrupt  {Proof  11.)    Qood-unU  1.  2. 

DEATH. 
See  Domicil  2. 

DEBT. 

I.    Bequeathed  as  on  a  certain  day. 

1.  Bequest  of  a  debt,  as  it  stood  on  a  certain  day,  good.    •  VL  170 

See  Annoer  \.  Bankrupt  {Reputed  Owner  3).  Chose  m 
Action..  Creditor.  Executor  23.  Exoneration  10. 
Intereti  1.  Purchase  18.  Revocation  5.  7.  Sati$fae- 
Hon  34.     Will  32.  33.  34.  222. 

DEBT,  CONTINGENT. 

See  Bankrupt  {Proof  24.) 
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DEBTOR. 

See  Assets.  Basikntpt  (Partner  18.)  ComposlJtion.  Cre" 
ditar.  Devise  5.  Extent  1.  Fraud  22.  Interest. 
Marshalling.    Merger.    Privilege  (Arrest.) 

DEBTS. 

See  Assets  20.  21.  Charge  12.  Ihvise  24.  Ancro&fe  /»- 
/6ref«l.  /M/6reiei9.    IFftfiai.  102.  (Aevooaiioift20.) 

DECLARATION. 
See  Evidence  (Pedigreed.)    PleadsMg  W^ 

DECREE. 
1.    Agaiust  one,  representjng  the  inheritance^   binds  all 

remainders. 
2.)  Final,   on  a  sam  ascertained,  eqnal  to  a  jndgment. 
3. 5      Distinction,  when  for  an  account,  &c. 

4.  On  merits,  enrolment  not  opened:   nor  staid  for  an 

appeal.    Analogy  to  law« 

5.  General  lets  in  creditor  bjr  decree  or  jndgment  with- 

out reviving. 

6.  Though  equal  to  judgment  as  to  personal  estate,  does 

not  affect  land. 

1.  Decree  against  a  person,  representing  the  inheritance, 
binding  upon  all  remainders  behind,  by  analogy  to  the 
rule  at  law,  that  a  Recovery,  in  whicn  a  subsequent 
Remainder-man  is  vouched,  bars  all  remainders  behind, 
without  prejudice  to  those  intermediate.      -        *        -         .IX 

S.  Decree  equal  to  a  Judgment  at  law-      -        *        -        *    .      IX 

5.  A  final  decree,  upon  a  sum  ascertained,  is  equal  to  a 

Judgment ;  but  a  mere  decree  for  an  account  of  the 
plaintiff's  demand,  and  of  the  personal  estate  come  to 
the  hands  of  the  defendant,  with  a  mere  direction  for 
payment  out  of  the  result  of  that  account,  doea  not 
prevent  the  executor  paying  a  judgment.  Perry  ▼• 
PheUps.    ---------  X 

4.  Motion  to  open  the  Enrolment  of  a  Decree,  and  to  stav 
proceeding  under  it,  to  give  an  opportunity  of  appeal, 
refused :  tne  Decree  being  made  upon  the  merits :  as 
at  law  a  Judgment  by  default  is  vacated  gn  Motion;  not 
a  Judgment  on  the  merits.     Charman  v.  Charman.      —      XVl 

fi.  Right  of  creditor  by  Decree,  or  Judgment,  to  come  in 
under  a  general  Decree,  without  reviving.  Mildred  v. 
Robinson.  ........       XDI 

6.  Decree,  though  equal  to  a  Judgment  as  to  personal  eatati^ 

does  not  aroct  land.    Mildred  v.  Robinson.         -        -       XDI 

Pro  Confbsso. 

Pro  Confesso. — 1.    On  two  insuflBcient  answers. 

2.  Not  prevented  by  filing  answer  wiihout 
receipt  for  costs.  Waver  by  taking  Offiee- 
copy. 

1.  Information  decreed  to  be  taken  pro  confesso  upon  two 

insufficient  Answers.    Attorney-General  v.  Young.       -  H 
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2.  To  prevent  a  Decree  pro  tanfesso  the  defendant  should 
have,  not  only  an  Answer  upon  the  file,  hut  also^  a  re- 
ceipt for  the  costs.  The  Answer  being  filed  without 
payment  or  tender  of  the  costs,  the  defendant  was  re- 
manded, to  give  an  opportunity  of  moving  to  take  it  off 
the  file  for  irregidarity ;  but,  the  plaintiff  havmg  taken 
an  Office-copy  of  the  Answer,  that   course    failed. 

Sidgier  r.  T^e. XL  202 

See  Appeal  4.' 5.  8.  10.    Executor  ZA.    Practice  1.  16. 
87.  102. 186. 187.  293.  204.  308. 

DECREE  ENROLLED. 
See  Laches  17. 

DECREE  ON  DEFAULT. 

See  Practice  238.  385.     Re-hearing  5. 

DECREE  PRO  CONFESSO. 

See  Practice  104. 105.  106. 116. 121.  205. 308. 

DEED. 
^  I  Custody  of  tide-deeds. 

3.  When  corrected  by  articles. 

4.  Not  ?aried  by  parol. 

5.  Impeached  dehmrt^ 

6.  Lost:  action  without  Profert. 

7.  Not  construed  by  snbsequent  events. 

8.  Sealing  and    deli?ary  essential:   not  signing,  unless 

undar  a  power. 

9.  As  to  implication  against  express  limitation. 
10.    Void  at  law  sustained  in  equity. 

1.  Primd  facie  title-deeds  are  property  in  the  custody  of 
tenant  for  life:  may  be  taken  from  a  jointress  upon  her 
jointure  being  confirmed.    ------  I.    76 

8.  Where  tenant  for  life  is  satisfied,  and  does  no^  care  about 
the  title,  but  remainder-man  is  not,  the  Court  will  take 
care  of  the  deeds ;  and  not  leave  them  in  the  hands  of 
third  persons,  who  have  no  right,  to  the  prejudice  of 
the  remainder-man.    -------  I.    78 

5.  Thoogfa  8  formal  mistake  in  a  deed  may  be  rectified  by 

arlidea,  of  which  it  purports  to  be  an  execution,  es- 
sential additions  cannot  oe  made  to  a  conveyance  firom 
artidesy  of  which  it  does  not  purport  to  be  an  exe- 
cution; nor  can  the  transaction  be  rescinded  by  the 
Court.    Moeefy  t.  Virgin.  -----  III.  184 

4.  A  deed  not  to  be  yaried  oy  jMirol  evidence  of  the  actual 

agreement.    Jackson  v.  Caior.  -----  V .  688 

S*  A  deed  may  be  impeached  by  matter  dehors;  as  upon 

averment  of  illegal  and  corrupt  consideration.      -        -       XIII.  818 

6.  ActioD  upon  a  lost  deed  without  ProfcrU    Seagrave  ▼• 

Seagrave XIII.  4^ 
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7.  Deed  construed  as  from  the  momoit  of  execution ;  not 

by  subsequent  events.         -*----       XV 

8.  Sealing  and  delivery  essential  to  a  deed ;  whicb,  if  de- 

liveredy  may  be  a  good  deed,  whether  signed  or  not. 
If  to  be  executed  under  a  power  with  signature  and 
sealing,  both  are  necessary^         -        -        *       . .        -     XVI 

9.  As  to  extending  or  reducing  an  express  limitation  in  a 

deed  by  implication,  qtuere.        -        -        -        -    .  —    XVII 
10.  Instrument,  though  void  at  law,  may  be  sustained  in 

equity.       ---.---.-    XVII 


Consideration. — Voluntary. 

Consideration. — 1.    Examined  without  allegation.    Not  pro 

turpi  causd  upon  a  suspicious  clause. 

1.  Clause  in  a  deed  of  assignment  of  stock  from  a  married 
man  to  a  married  woman,  that  she  shall  live,  where  he 
resides,  though  suspicious,  is  not  sufBcient  ground  to 
hold  it  pro  turpi  causd.  Want  of  allegation  shall  not 
prevent  the  Court  from  looking  into  the  consideration.        L  i 

Voluntary. — 1.    Bill  to  have  it  delivered  up,  dismissed.  Cross 

bill  retained  with  liberty  to  sue  upon  a 
covenant 

1.  Bill  to  have  a  voluntary  deed  delivered  up  dismissed : 
Cross  bill  to  execute  it  retained  for  a  year,  with  liberty 
to  sue  upon  a  covenant  in  the  deed.    Colman  v.  SarreL 

See  Ccmtructum  1.  (Contract  {Illegal  5.)  EUctum  37.  38. 
Evidence  15.  (Presumption  5.  6.  7.)  (  Witness  12.  13.) 
Execution  4.  5.  Jurisdiction  27.  Lien  1.  12.  Plead" 
ing  1.  Power  39.  Practice  2.  22.  349.  Presump- 
timi  1.  Profert  2.  3.  Purchase  17.  Title-deeds. 
Trust  {Resulting  2.)  Voluntary  Settlement,  ^c.  Wiii 
29.  63.  146.  311. 

DEED,  DEPOSITED. 

See  Mortgage  {Equitable  2.) 
DEED,  LOST. 

See  Mortgage  59. 

DEED  OF  SEPARATION. 

See  Baron  and  Feme. 

DEED,  TESTAMENTARY. 

See  Will  31. 

DEFAULT. 

See  Practice  385.     Re-hearing  5. 

DEFECTIVE  CONVEYANCE. 

See  Contract  78. 

DEFENDANT. 
Sec  Revivor  1. 
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DELEGATES,  Court  of. 

See  WUl  139. 143. 176.  211. 

DELIVERY. 
See  Heeif  8.  Execution  4.    Vohmtary^  SettlemetU,  Sfc.  4.  5., 

DELIVERY  of  INSTRUMENTS. 
See  AwmUy  (Jwrudielum  ^.)  PoUcy^FubUekl.)  Power- 
(Of  Attorney  1.) 

DELIVERY  of  POSSESSION. 

See  PossesHon  1. 

DEMONSTRATIVE  LEGACY, 

See  Legacy. 

DEMURRER. 

!•  The  groond  a  short  point  for  a  clear  dismission  with 
costs. 

2.  Set  down,  withdrawn  on  payment  of  costs. 

3.  No  decree,  where  defendant  might  have  demurred. 

4.  Genera],  if  good  to  the  relief. 

5.  Ore  tennt. 

6.  For  want  of  parties,  whether  it  most  state  them. 

7.  And  Answer,  not  covering  all  the  charges,  over-mled. 

8.  To  bill,  stating  payment  according  to  the  contract,  for 

ffoods,  exported  to  if  mertca,  but  under  protest  for 
fraud. 

9.  To  relief  and  answer  to  discovery. 

10.  For  uncertain  allegation. 

11.  Good  as  to  one  defendant;  bad  as  to  another. 
IS.-    To  discovery  of  a  felony. 

13.  By  wife  to  discovery  of  felony  by  husband^ 

14.  Submitted  to  after  setting  down,  and  bill  amended: 

£5  costs. 

15.  Good  to  discovery,  if  to  the  relief. 

19.  Partial,  after  general,  over-ruled,  by  leave. 

17.  Not  good,  and  bad,  in  parts ;  as  a  plea. 

18.  General  allowed,  or  even  after  dismission  by  Order, 

the  cause  may  be  set  up  again. 
I9m    Admission  of  one  fact,  besides  denying  combination, 
a  compliance  with  the  terms  not  to  demur  idone. 

20.  General,  if  good  to  the  relief. 

1.  The  ground  of  a  Demurrer  must  be  a  short  point ;  upon 
which  it  18  clear,  the  bill  would  be  dismissed  with  costs 
at  the  hearing ;  therefore  upon  a  Bill  by  assignees  of  a 
bankrupt  for  specific  performance  of  an  agreement 
previous  to  the  bankruptcy  to  grant  a  lease,  the  case 
consisting  of  a  combination  of  circumstances,  the  evi^ 
deuce  might  sustain  the  relief  with  some  modification : 

SK>n  which  a  Demurrer  was  over-ruled.    Brooke  v. 
ewiti.     •        -        .        ^        ,        -        •        -        -  IIL  253 

^  Order  for  defendants  to  be  at  liberty  to  withdraw  a  De- 
murrer, set  down  to  be  argued,  on  payment  of  costs  to 
be  taxed.     Downes  v.  Paft  In^ia  Company.         -        -  VI.  586 

^  No  decree^  where  the  defendant  might  have  demurred*  VI,  686 
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4.  General  Demurrer  lies  c  the  plaintiff  bring  entitled  to 

discovery^  but  not  to  the  relief.  ....  VI, 

5.  Demurrer  ore  tenus.    Pyle  ▼•  Price.     .        .        .        «  VI. 

6.  No  general  rule  whether  a  Demurrer  for  want  of  parties 

must  state  the  parties*        ......         YX. 

7.  Bill  by  creditors  by  Judgment,  who  had  sued  out  Elegits, 

for  a  discovery  of  freehold  estates ;  charging,  that  the 
defendant,  upon  his  election  as  Member  of  Farlianie&t^ 
previously  to  the  Judgment,  gave  in  his  qualification ; 
and  if  the  estates  composing  it  were  conveyed  away 
since,  it  was  without  consideration.  Demurrer  as  to 
the  qualification,  &c.  and  Answer  to  the  rest:  but  not 
going  to  the  charge  of  conveyance  without  consider- 
ation, the  Demurrer  was  over-ruled.  Mountfard  ▼• 
Taylor VL 

8.  Bill,  allegiti^  fraud  as  to  quantity  and  quality  of  goods 

sold,  not  discovered  till  they  were  exported  to  America; 
that  they  were  sold  in  consequence  at  a  loss ;  and  the 
plaintiff  being  threatened  with  an  Action  paid  the 
original  price  according  to  the  contract,  under  a  pro- 
test, that  he  would  seek  relief  in  equity ;  and  praying 
an  account  and  payment  in  respect  of  the  loss,  and  a 
commission  to  America*  Demurrer  allowed.  Kemp  v. 
Pryor -         VII. 

9.  The  rule,  that,  if  the  plaintiff  is  not  entitled  to  the  relief, 

though  entitled  to  discovery,  a  general  Demurrer  holds, 
does  not  preclude  the  defendant  from  demurring  to  the 
relief,  and  answering  as  to  the  discovery.  Hoagktn  v» 
Longden.  ---,^---       VIIL 

10.  Demurrer  allowed:  the  bill  not  alleging  with  sufficient 

certainty,  by  whom  the  duties  claimed  by  the  city  of 
London  under  Letters  patent^  in  respect  of  which  a 
discovery  was  prayed  in  aid  of  an  Action,  were  payable. 
The  Mayor ^  Sfc.  of  London  v.  Levy.  -        -        ^       VIII. 

11.  Though  a  Demurrer  cannot  be  good  in  part  and  bad  in 

part,  as  to  the  matter  demurred  to,  it  may  be  good  as 
to  one  defendant,  and  bad  as  to  another.  ...  VIII. 
IS.  A  bureau,  delivered  for  the  purpose  of  repairs  to  a  perw 
son,  who  discovered  money  in  a  secret  drawer ;  which 
he  converted  to  his  own  use.  This  amounts  to  a  felony ; 
and  upon  that  ground  a  Demurrer  to  a  BUI  of  discovery 
was  allowed.     Cartwright  v.  Green.  ...       VIII. 

13.  A  married  woman  may  demur  to  a  discovery,  that  may 

subject  her  husband  to  a  charge  of  felony.    Cartvoright 

V.  Green. -        -       VIIL 

14.  A  Demurrer,  set  down  for  argument,  being  submitted  to, 

and  the  bill  amended,  $5  costs  were  allowed.  Anonymous.  IX. 

15.  Demurrer,  good  to  the  relief,  is  good  to  the  discovery 

sought  with  a  view  to  the  relief.     Baker  v.  MeUish.      -  X. 

J6.  After  a  Demurrer  to  the  whole  bill  over-ruled  the  defend- 
ant may  put  in  a  Demurrer,  less  extended;  but  not 
without  leave  of  the  Court.    Baker  v.  MellUhf  »         XJ» 
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17.  Demurrer  cannot,  as  afdeil  vmy,  te  gdod  in  part,  and 

bad  in  part. XI.    70 

18.  Though  strictly  by  a  Demurrar  to  the  whole  Bill  the  Bill 

IS  out  of  Coiurt,  yet  even  after  a  Bill  ^massed  by  Order 

the  cause  has  been  set  on  foot  again.  ...  XI.    72 

19.  Admission  of  a  single  fiict,  berides  the  detiial  of  combi- 

nation, a  compliance  with  the  terms  not  to  demur  alone.  XI.    73 

id  A  general  Demurrer  holds;  where  the  plaintiff,  entitled 

only  to  discovery,  prays  relief  also.    <-        i.        .        .  XL  509 

See  Bmnk  of  Engkmi  3.  Bankrupt  (Prmf  2.)  CoUi  3. 
EvUkmee  (  Witnen  4.)  hguiusiUm  2&.  Lacheg  13.  Xtmt- 
toHtm  (Time  20.  22.)  Partner  16.  Party  16.  20. 
Pleading.  Practice  60. 141.  215.  248.  240.  297.  3^9. 
Privilege  2.     Ihut  65.     Vohiwtarg  Settletkent,  ^-e.  9. 

DEMURRER,  orb  tenvs. 
See  Partg  28.    Pleading  (JDemwrftr  26.) 

DENIAL. 

See  Bankrupt  53.  {Act  of  Bankruptcy  18.) 

DEPOSIT. 

L    Inferred  from  a  mortgage  and  want  of  indotrseMelift  da 
settle  bills. 

2.  Of    bill    remitted,   indorsed,   for  a  spedial  pm*pdse, 

whOe  retained. 

3.  Of  deeds  until  a  mortgage  an  equitable  title. 

L  Inference  from  a  mortgage  and  the  want  of  indorsement 
upon  some  hills  in  a  remittance,  that  the  object  as  to 
the  whole  was  deposit,  not  discount.  ...       XIX.  231 

£  Bill  remitted,  indorsed,  merely  to  enable  the  person  re- 
ceiving it  ta  raise  money  to  meet  fiiture  advances,  is, 
whfle  retained,  a  mere  deposit,  applicable  to  the  de- 
mands of  the  remitter,  subject  to  the  right  Under  the 
indorsement  of  constituting  a  third  person  creditdr  by 
neg^dating  it ;  who  in  case  of  bankruptcy  will  prove.       XIX.  232 

3.  Dejmit  of  deeds  until  a  mortgage,  as  evidence  of  an 

agreement  for  a  mortgage,  a  good  equitable  title.         ^       XIX.  258 

See  Banknq^t  {Proof  2S.)    Bill  of  Exchange  13.     Praud 
2.48.    Inierpleader2,  Lien  2.  Mortgage  {Equitable*) 

DEPOSITIONS. 
See  Eoidenee  81.  32.  33.  34.    Practice  124.  184.  286. 
368.383. 

DESCENDANTS. 

See  Issue  4. 

DESCENT. 

See  Infant  10. 

DESCENT  AFTER  DISSEISIN. 

See  Infant  27. 

DESCRIPTION,  ERRONEOUS^ 

See  Legacy  5B.  50.  61. 
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DESTRUCTION. 

See  /ii;iiiicltoii  19.     WaUe  25. 

DETAINER. 

See  Bankrupt  {FrwUege  2.)    Commitmeni  1» 

DEVASTAVIT. 

See  Retainer  i. 

DEVIATION. 

S^e  Bankrupt  {Privilege  6.) 

DEVISAVIT  VEL  NON. 

See  WiU  284. 286. 

DEVISE. 

1.  General  residoary  did  not  pass  a  trost  estate* 

2.  Estate,  held  by  copy  of  Coart  Roll,  bat  on  intestacy 

distributable  as  personal,  and  otherwise  differing 
from  copyhold,  passed  under  a  residuary  bequest  of 
the  personal  estate ;  not  under  a  general  devise. 

3.  Of  all  freehold  lands,  includes  leases  for  lives ;  though 

the  limitations  are  inapplicable. 

4.  Of  land  specific  of  necessity.    Distinction  as  to  per«r 

sonal  property. 

5.  For  debts,  effectual  in  law  or  equity,  not  within  the 

Statute  of  Fraudulent  Devises. 

6.  By  the  common  law  neither  lands  nor  guardianship 

affected  by  will. 
7*    Remptp  reversion  passed  by  general  words ;  though  the 
uses  immediate :  otherwise,  if  not  a  vested  interest. 
Will,  particularly  executing  express  powers,  not  an 
execution  of  an  implied  one. 

8.  General  words  passed  lands,  originally  under  old  mort- 

gages ;  though  no  release  of  the  equity  of  redomp-> 
tion. 

9.  General  passed  copyholds,  afterwards  purchased,  and 

surrendered  to  uses  declared,  or  to  be  declared,  by 
wiU. 

10.  Devisor  must  have  the  estate  at  the  dates  of  his  will 

and  deatl^. 

11.  Under  direction,  that  charges  ^hall  remain,  until  dis* 

charged  by  the  several  tepants  for  life,  all  the  rents, 
&c.  applicable  during  the  life  estates  to  principal 
and  interest. 

12.  Of  real  astute  in  nature  of  a  spepific  devise :  otherwise 

as  to  personal. 

13.  Under  the  general  iprord  f  estate,"  unless  restrained, 

real  estate  passes. 

14.  Estate  contracted  for  passes  und^r  {tu)>seqnent  devise. 
)d.    Subject  to  an  annuity  in  addition  to  jointure,  debts,  and 

portions;  appointing  '*  trustees  of  inheritance  fop 
the  execution  hereof."  lYbcither  any  intevest  or 
power  as  to  the  Veal  estate.  Second  case  to  another 
Court. 
)G,  No  claim  on  the  personal  estate  by  devisee  under  l| 
contract  for  an  estate  with  a  defeptive  title. 
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17.  Erery  devise  specific. 

18.  General  passes  an  equitable  estate. 

19.  Devisee  not  more  favored  than  a  particular  legatee. 
M.    Devisee  or  heir  entitled  under  a  contract  for  purchase, 

and  to  application  of  the  personal  estate :  not  unless 
a  title. 

21.  Before  completion  of  purchase  under  a  general  contract 

passes  the  money. 

22.  Under  contract  for  purcliase,  if  a  title,  in  equity  it  is 

real  estate ;  and  the  heir  or  devisee  entitled  to  ap- 
plication of  the  personal  estate. 

23.  Charge  of  legacies  by  unattested  paper  under  power 

reserved  by  devise,  void. 

24.  Reason  of  charge  covering  future  debts  and  legacies, 

though  by  unattested  instrument. 

25.  Restraint  of  general  words. 

26.  Upon  a  fee  *'  for  want  of  such  issue."    Implication  of 

cross-remainders. 

27.  Charge  for  a  charity  void  does  not  pass  by  residuary 

disposition ;  but  sinks  for  specific  devisee. 

28.  Not  universally  limited  by  the  purpose. 

29.  Of  one  farm  to  A.  and  his  heirs:  of  another  **  to  A. :" 

the  latter  for  life  only. 

30.  Not  revoked  by  bankruptcy.    Distinction  of  disseisin. 

81.  Construction  of  proviso,  that  on  descent  of  the  family 

estate  in  tenant  for  life,  the  devise,  &c.  shall  cease; 
as  not  affecting  the  son's  estate  tail. 

82.  Vested  remainder  on  estate  in  trustees  during  minority. 
88.    Trustees  under  direction  to  correct  defects  in  expres« 

sion,  &c.  cannot  change  the  limitations. 

84.  Extent  of  general  words. 

85.  Legal  distinguished  from  executory  trust  by  will. 

86.  By  implication  from  recital  of  erroneous  conception  of 

right.    Whether  of  election,  expressed  as  to  another. 

87.  To  B.,  after  the  death  of  A, :  necessary  implication 

if  B.  is  heir. 

88.  Of  all  real  property  passes  copyhold. 

89.  Implication. 

40.  Entry  presumed  as  devisee ;  not  as  mortgagee. 

41.  Distinction  between  a  charge  by  the  act  of  another,  or 

devisor,  as  to  the  heir's  claim  on  failure  of  the  object. 

42.  Heir's  right  to  an  issue. 

43.  Issue  for  satisfaction  of  the  Court 

44.  Distinetion  between  ejectment  and  issue,  as  to  exami- 

nation of  witnesses. 
46.    Void  for  uncertainty. 
46.    Different  by  the  same  Will  not  affected  by  the  same 

relation  to  devisor;  unless  connected  by  words,  or 

the  same  object. 

I.  Under  a  general  residuary  disposition  by  will  to  a  natural 
son,  his  heirs,  executors,  administrators,  and  assigns, 
for  ever,  to  and  for  his  aixd  their  own  proper  use  and 
bel^oof,  <i  tiust  estate  did  not  pass  (a).  Ex  parte  Breitelf.  VI.  577 


(0)  See  the  note,  page  5799 
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S.  An  estate,  held  by  copy  of  Court  Roll  BtcofAin^  to  th6 
custom  of  the  manor,  but  in  case  of  intestacy  distribut- 
able as  personal  estate,  and  in  other  respects  differing 
from  copyhold,  passed  under  a  residuary  oequest  of  the 
personal  estate,  not  with  copyhold  estates  under  a  ge- 
neral deyise  of  all  freehold  and  copyhold  messuages, 
lands,  &c«  with  limitations  in  strict  settlement,  upon  the 
whole  will  and  the  circumstances.     Watkws  ▼•  Lea.    -  VL  6SS 

3.  Deyise  of  all  freehold  lands  would  include  leases  for  fiyes^ 

though  the  limitations  are  inapplicable.        ...  VL  642 

4.  Eyery  deyise  of  land  must  of  necessity  be  specific;  whe- 

ther in  particular  or  general  terms:  otherwise  as  to 

personal  proper^.      --..---        VU.  147 

5.  A  proyision,  by  Will  effectual  in  law  or  in  equity  for  pay- 

ment of  creditors,  is  not  within  the  Statute  cc  FiraudiueBt 

Deyises. VII.  323 

6.  By  the  common  law  a  man  could  not  by  testamentary  dis- 

position afiect  his  lands  or  the  guardianship  ca  his 

children.  -        - VIIL  370 

7.  A  remote  reyersion  in  real  estates  and  lands  to  be  pur- 

chased and  settled  will  pass  by  general  words  in  a  will; 
as,  "  all  and  eyery  other  my  lands,  tenements,  and  here- 
**  ditaments;'*  though  the  uses  are  immediate.  But,  the 
purchase  being  postponed  to  the  death  of  the  devisort 
the  reyersion  in  the  estates  to  be  purchased  and  settled 
to  the  same  uses  subsequent  to  his  death,  not  being 
an  interest  yested  in  him,  did  not  pass ;  and  though 
upon  the  settlement  a  power  of  appointment  was  im- 
plied, the  will,  particularly  executing  express  powers, 
did  not  amount  to  an  execution  of  that  implied  power. 
Attomey-Generalv.  Vigor.         -        -        .        .        .       VIIL  256 

8.  Lands,  orimially  held  under  old  mortgages,  passed  by  a 

general  aisposition  by  Will,  as  the  testator's  estate ; 
though  no  release  of  the  equity  of  redemption  ap- 
peared.   Attorney-General  Y.  Vigor.  -        -        -       VIIL  256 

9.  Copyhold  estates,    purchased  and  surrendered  to  uses 

declared,  or  to  be  declared,  by  Will  ccmceming  the 
same,  passed  according  to  a  Will  previous  to  the  pur- 
chase, devising  all  copyholds  generally,  and  thereifore 
containing  a  description  applicable  to  them.  Attorney^ 
General  y.  Vigor. VIU.  256 

10.  Devisor  must  have  the  estate  devised  both  at  the  date  of 

the  will  and  at  his  death. VIII.  283 

11.  Devise   upon  several   limitations  for  life  and  in  strict 

settlement ;  with  a  direction,  that  incumbrances  shall 
remain  charged  upon  the  estates  respectively,  until  dis- 
charged by  the  several  tenants  for  life,  to  whom  they 
are  respectively  limited.  All  the  rents  and  profits 
during  the  estates  for  life  are  to  be  applied  to  the  in- 
cumbrances, principal  as  well  as  interest.  MUnee  v. 
Slater VIIL  2D5 
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12.  ETery  deriie  of  real  estate,  whether  in  general  tertna  or 

not|  IS  in  nature  of  a  specific. devise:  otherwise,  as  to 

personal  eatatew VIII.  305 

13.  Under  the  general  word  ''  estate  **  in  a  'Wil]  a  real  estate 

wiU  pass ;  unless  restrained,  as  in  this  instance,  by  the 
intention,  collected  firom  the  whole  will.  WooUam  ▼• 
Kemoarthy. -  IX.  187 

14.  An  estate  contracted  for  will  pass  by  a  subsequent  dense 

of  all  lands;  the  deiisor  being  equitable  owner  under 

the  contract.      ........  IX.  510 

15.  A.  seised  in  fee,  subject  to  a  jointure  of  £500  a-year  to 
his  wife,  by  WiU,  duly  executed  to  pass  land,  save  to 

vrife  **  £200  per  annum  during  her  natural  life  in 
addition  to  her  jointure ;"  his  debts  being  previously 
paid;  and  to  his  two  younger  children  £6000  each;  and 
appointed  three  persons  '*  as  trustees  of  inheritance  for 
'^  the  execution  nereof."  Whether  any  interest  in,  or 
power  over,  the  real  estate  passes  to  the  trustees,  quare. 
rhe  Lard  Ckancdhfy  not  being  satisfied  with  a  cer- 
tificate of  the  Court  of  Common  Pleas  in  the  negative 
upon  a  case  directed,  sent  a  case  to  the  Court  of  King's 
Bench ;  there  being  only  one  instance  of  sending  a  case 
back  to  the  same  Court  to  be  reviewed.  Trent  v.  Ha$^ 
ning.         -.....•.-  X.  495 

16.  Devisee,  claiming  the  benefit  of  a  contract  for  the  pur- 

chase of  an  estate,  directed  to  go  to  the  uses  of  the 
Will,  the  title  proving  defective,  has  no  claim  upon  the 
personal  estate,  either  to  have  the  purchase-money,  or 
another  estate  purchased,  or  the  purchase  completed 
notwithstanding  the  defect.    Broome  v.  Monck.  -  X.  597 

17.  Every  devise,  whether  particular  or  general,  is  specific ; 

as  the  devisor  must  have  the  land  at  the  date  of  the 

will ;  and  continue  to  have  it  until  his  death.        -        -  X.  605 

18.  By  a  general  devise  an  estate,  in  which  the  devisor  has 

acquired  the  equitable  title,  passes.     ...        -  X.  605 

19.  Devisee  not  to  be  more  favored  than  a  particular  legatee.  X.  608 
^  Devisee  or  heir  entitled  to  the  benefit  of  a  contract  for 

purchase,  and  to  an  application  of  the  personal  estate 
m  payment,  if  a  title  can  be  made :  not  otherwise.       -  X.  611 

21.  Contract  for  a  purchase,  generally:  by  a  devise  of  the 
real  estate,  before  the  purchase  is  completed,  the  money 
will  pass.  ...-....-  X.  613 

£2.  By  a  contract  for  the  purchase,  if  the  vendor  has  a  good 
title,  in  equity  it  is  the  real  estate  of  the  purchaser ; 
and  will  pass  by  his  Will ;  or  descend ;  and  the  devisee 
or  heir  may  call  for  appUcation  of  the  personal  estate  in 

payment. X.  618 

9S.  Devise  and  bequest  of  all  the  testator's  real  and  personal 
estate  in  Chrenada  to  pay  all  such  annuities,  legacies,  or 
bequests,  as  he  should  give  or  bequeath  to  be  paid  out 
off  or  charged  upon,  bis  real  or  personal  estate  in  Gre* 


S0O  DEVISE. 


Vol.  Pact 


luula,  by  his  Will  or  any  Codicil,  whether  witnessed  or 
not.    A  charge  by  an  unattested  Codidl  is  void :  this 
being,  not  a  charge  by  the  Will  of  legacies,  but  a  re- 
servation by  a  Will,  executed  according  to  the  Statute,- 
of  a  power  to  charge  by  an  unattested  paper.    As  to 
the  objection,  that  the  real  estate  was  not  charged  as  a 
subsiduary  fund  to  the  general  personal  estate,  qucere^ 
Rose  y.  Cunyngkame*        ......        XIL    29 

24!.  The  reason,  that  a  charge  of  debts  and  legacies  upon 
real  estate  by  a  WiU  duly  executed  covers  mture  debts 
and  legacies,  though  by  an  unattested  instrument,  is 
their  fluctuating  nature.     •>        -      .  -        -        -        -         XII.    37 

25.  Devise  by  very  general  and  extensive  words  restrained 

upon  the  apparent  intention.     Green  r.  Stephens.        -         XII.  419 

26.  Devise  to  the  first  and  other  sons  in  tail-male,  and,  for 

want  of  such  issue,  to  the  daughter  and  daughters,  her, 
and  their  heirs,  as  tenants  in  common;  and,  for  want 
of  such  issue,  to  three  nieces,  and  their  several  and 
respective  heirs  for  ever,  as  tenants  in  common ;  and» 
for  want  of  such  issue,  to  the  testator's  right  heirs.  As 
to  the  estate  of  the  nieces,  the  prior  limitations  having 
failed,  and  the  implication  of  cross  remainders,  qwere. 
Green  v.  Stephens.  -...---  XII.  419 
S7.  Trust  of  an  annuity  for  a  Charity,  charged  upon  a  de- 
vised estate,  being  void  under  the  Act  9  Geo.  2.  c  86, 
does  not  pass  by  a  residuary  disposition ;  but  sinks  for 
the  benefit  of  specific  devises.    Baker  v.  Hall.  <»        XII.  497 

28.  It  is  not  universally  true,  that  the  expression  of  a  purpose, 

for  which  even  a  devise  of  land  is  made,  limits  the  de- 
vise to  the  purpose  expressed:  where,  for  instance, 
there  is  a  devise  of  land  for  payment  of  debts,  it  does 
not  necessarily  follow,  that  there  is  a  trust  for  the  heir 
after  the  debts  paid.  There  is  no  general  rule:  but 
each  case  depends  upon  the  circumstances.  Where  the 
purpose  expressed  is  in  favour  of  the  party,  to  whom 
the  bequest  is  made,  the  presumption  for  umiting  the 
bequest  is  rather  stronger.  .....       XIY.  SSSS 

29.  Devise  in  these  terms,  **  I  give  to  A.  my  farm  and  lands 

^  B,t  R.  to  him  his  heirs  and  assigns  for  ever  and  I 
"  also  give  to  A.  my  farm  and  manor  of  £.**  An  estate 
for  life  only  in  the  latter.  Paice  v.  The  Archbishop  of 
Canterbury.       .-_--_--       XIV.  364 

SO.  Devise  of  real  estate  not  revoked  by  bankruptcy.  IHs« 
tinction  in  that  respect  between  bankruptcy  and  disv 
seisin.     Charman  v.  Charman.    •        .        •        -        •       XIV.  580 

31.  Proviso,  that  if  any  of  the  tenants  for  life  in  a  devise 
and  executory  trust  to  convey  in  strict  settlement,  shall 
become  possessed  of  the  family  estate,  the  devise  or 
limitation  directed  shall  thereupon  cease  and  become 
void,  or  not  take  eftect,  and  the  persons  next  in  re- 
mainder under  the  said  limitations  or  directions  shall 
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thereupon  became  entitled  to  the  possesion.  The  first 
tenant  in  tail  entitled  under  the  proviso  notwithstanding 
the  descent  of  the  other  estate  upon  his  father,  the 
first  devisee  for  life*  Stanley  v.  Stanley^  .  .  «. 
31  Devise  to  trustees  and  dieir  heirs  io  trust  to  receive  the 
rents,  &c.  until  A.  shall  attain  twenty-one ;  And  imme« 
diatelv  after  he  shall  attain  twenty-one  to  eonvey  to  the 
use  oiA.  for  life,  and  from  and  after  the  determination 
of  that  estate  by  forfeiture  or  otherwise  in  his  life  to 
trustees  and  their  heirs  during  his  life  upon  trust  to 
preserve  the  contingent  uses ;  and  after  his  decease  to 
the  use  of  his  first  and  other  sons  in  tail  male;  and  tor 
default  of  such  issue,  or  in  case  of  the  death  of  A% 
before  twenty-one,  upon  a  similar  trust  for  other  per^ 
sons.  A.  takes  a  vested  remainder  for  life  after  an 
estate  in  the  trustees  for  so  many  years  as  his  minority 
may  last.    Stanley  v.  Stanley^    ..... 

3S.  Direction  to  trustees  to  correct  any  defect  or  incorrect 
expression  in  the  Will,  and  to  form  the  settlement  from 
what  appears  to  them  to  be  the  testator's  real  meaning, 
does  not  authorise  them  to  change  the  limitations. 
Stanley  v.  Stanley.     ....... 

Si  Devise  by  very  general  words,  '^  all  messuages,  lands,"  &c. 
and  all  other  his  real  and  personal  estate,  included 
money,  in  trust  to  be  invested  in  land,  and  settled ; 
though  particularly  charged  on  the  estates  devised. 
Green  v.  Stephens.     ...---- 

35.  Distinction  between  a  legal  devise  and  an  executory  trust 

by  Will :  in  the  latter  the  actual  intention,  if  it  is  to  be 
collected,  is  regarded  in  a  much  greater  degree  than  in 
the  construction  of  a  legal  devise  by  the  same  instru- 
ment.       ---..--*- 

36.  Devise  by  implication  from  the  mere  recital  of  an  erroneous 

conception  of  right.  As  to  an  implied  election,  the  Will 
imposing  an  express  election  in  fiivor  of  another  person, 
qtuere.    JDashwood  v.  Peyton.    -        -        -        -        - 

87.  Devise  toJB.  after  the  death  of  ^. — B.  being  the  heir  at 

law,  a  necessary  implication  for  A.  for  life. 

88.  Under  a  devise  of**  all  my  real  property"  copyhold  estate 

passed  to  the  devisee  and  his  heirs.  Nicfwus  v.  Butcher.  XVIII.  193 
39.  Devise  in  remainder  to  "  the  said  T.  B.  for  life,"  and  after 
his  decease  to  **  the  said  T.  B.  son  of  my  nephew  /9." 
and  his  heirs.  A  nephew  of  the  same  name  ^'  T.  J3." 
not  being  before  mentioned,  and  in  every  other  instance 
the  devisee  being  pointed  out  by  reference  and  par- 
ticular description  of  the  degree  of  relationship,  the 
great-nephew  held  to  be  intended  in  both  limitations. 
(Affirmed  on  Appeal.)  Chambers  v.  BraUsford.  XVIII.  3G8.  XIX.  dSft 
M.  Entry  of  the  devisee,  having  also  a  mortgage,  presumed 
to  be  as  devisee,  if  no  trace  appears  of  any  of  the  steps 
usually  taken  by  a  mortgagee  to  get  into  possession.     -    XVIII.  39S 
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41.  Distinction  extnemely  nice,  perhaps  not  of  easy  appfica- 

tion,  between  a  charge  on  a  devised  estate,  to  be  created 
by  the  act  of  another,  and  a  charge  created  by  the  de- 
visor ;  to  the  extent  of  that  chargethe  intention  appear^ 
ing  on  the  finee  of  the  Will  not  to  give  to  the  devisee: 
in  the  former  case  the  heir  has  no  daim:  in  the  latter, 
the  particular  object  failing,  he  takes  to  the  extent  of 
the  charge«        --------       XIX.  * 

42.  Question  on  execution  of  a  devise  to  be  determined  by  a 

jury,  if  the  heir  insists  on  an  issue;  although  the  three 
witnesses  speak  to  the  sanity  of  the  devisor.         -        -       XIX.  i 

43.  The  comrse  upon  a  Bill  to  establish  a  devise  it  an  Issue, 

for  the  satisfaction  of  the  Court.         -        -        -        - 

44.  Distinction  between  Eiectment  and  Issue,  **  depUavU  vel 

non  ;**  upon  which  this  Court  looks  at  the  whole  Record ; 
and  requires  all  the  witnesses  to  be  examined ;  who  are 
the  witnesses  of  the  Court,  not  of  the  parties*  -       XIX.  i 

45.  Where  it  was  impossible  to  ascertain  tne  mistake  in  a 

devise,  the  name  belonging  to  one,  the  description  to 

another,  it  was  held  void  for  uncertainty.    .        -        «       XIX.  ( 

46.  Difierent  devises  in  the  same  Will  not  affected  by  the  cir- 

cumstance, that  the  devisees  are  in  the  same  relation  to 
the  devisor,  unless  there  are  words  by  grammatical  con- 
struction connecting  the  two  devises ;  or  the  same  object 
is  stated  as  to  both.  ------       XIX.  < 
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Ambiguity. — Execution. — Republication. — ^Revocation. 

Witness. 

Ambiguity. — 1.    Latent  open  to  evidence. 

1.  Latent  ambiguity  under  a  devise,  where  there  are  two 
persons  of  the  name ;  and  evidence  is  admissible :  not, 
if  it  appears  on  the  Will,  who  was  intended.        -        -       XIX. 

Execution. — 1.    Acknowledgment  good. 

2.    Under  the  Statate  of  Frauds. 
8.    Sealing  not  necessary:  nor  sufficient  without 
signing. 

1.  Acknowledgment  by  devisor  of  his  hand-writing  to  one 

of  the  witnesses,  who  did  not  see  him  execute,  good. 
Addyy.Grix. VIIL 

2.  Execution  of  a  devise  under  the  Statute  of  Frauds ;  re- 

quiring signature  by  the  devisor  in  the  presence  of  three 
witnesses,  and  their  attestation  of  his  act  by  their  sub- 
scription. --------     XVIL 

S.  Sealing  not  necessary  to  the  execution  of  a  devise  under 

the  Statute  of  Frauds ;  nor  sufficient  without  signing.     XVII. 

Rbpubucation.— 1.    Passes  estate  contracted  for :  payment  out 

of  the  personal  estate. 
2.    Passes  equitable  title,   acquired  after  a 
general  devise. 
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1.  Estate,  contracted  for  after  a  general  devise,  w3I  pass 

by  a  republication ;  and  must  be  paid  for  out  of  the 

personal  estate.  ........  X.  605 

2.  Equitable  title,  acqiured  after  a  general  devise,  passes 

by  republication.        •••----  X.  611 

Revocation. — l.)Not  by  mere  partition:  otberwise  if  witb  a 

2.  5     power  of  appointmeDt. 

3.  By  mortgi^e  in  fee  pro  tanio  only. 

1.  Distinction  as  to  Ae  effect  of  a  partition  upon  a  devise. 
If  tbe  conveyance  goes  no  farther,  the  devise  is  not 
revoked;  as  it  is,  it  he  takes  the  divided  estate,  with 
4  power  of  appointment.    -        -        -        -        -        -  X.  256 

&  Ground  of  the  distinction,  as  to  the  revocation  of  a 
devise,  between  a  partition  merely,  and  with  the  ad- 
dition of  a  power  of  appointment.       ....  X.  884 

9,  Mortgage  in  fee  after  a  devise  a  revocation  pro  tanio  only.     XVIL  134 

WiTNiss. — 1.    By  a  mark,  good. 

1.  Attestation  of  a  devise  by  a  mark,  good,  within  tiie  Statute 

of  Frauds.   Harrison  v.  Harrison.    Addy  v.  Grix.  YIII.  185.  504^ 

XVB.  459 
See  ilfieef  21.  OmdUkml,  Caniingeni  Interest  2.  Om- 
tract  74.  75.  Copyhold  9.  13.  21.  (Surrender  5.)  Orass 
Remainders.  Eketion  31.  33.  Estate  {Omoersion  20.) 
Estate  (  TaU  1. 2. 3.)  Emdence  (  Witness  9.27. 28. 29. 31.) 
Executory  Devise.  Exoneration  4.  Fraud  33.  Frauds 
(StatnU  of)  11.  Heir  14.  Possibility  1.  Relation  I. 
Representative.  Resulting  Trust  3.  Revocation  1  to 
7.  28.  Tenant  in  Common  3.  Trust  85.  120.  {Re- 
suiting  6. 10.)     Vesting  40  a.     Will  62. 

DEVISE,  EXECUTORY. 

See  WiU. 

DEVISE,  FRAUDULENT. 

See  Fraudulent  Devise. 

DEVISEE. 

See  Eiection  7.    Practice  {Party  1.)    Rqfrtsentative  14. 
TUU-deeds  2. 3.     WiU. 

DISABILITY. 

See  Alien  Enemy  l« 

DISCHARGE. 

See  Charge  and  Disehargcm 

DISCLAIMER. 
1.    CooduBive  withoat  a  stroi^  case  on  affida?it. 

1*  A  defendant  cannot  get  rid  of  a  Disclaimer  without  a 

strong  case  on  affidavit.    Seton  v.  Slade.     .        .        «        VIL  S65 

DISCONTINUANCE. 
See  Attorney  and  SoUdtor  {Lien  2.) 
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DISCOUNT- 

See  Banker  1.  Bill  of  Exchange  11.  12*  13.  (/lubne- 
ment  I.  i.)  Creditor  and  Debtor  6.  Bepoeit  1.  2.  Jb- 
tere$t2Q. 

DISCOVERY. 

1.  Refused  on  legal  title,  not  established,  and  denied. 

2.  Of  boundaries  against  mortgagee. 

3.  Against  Pawnee  of  Bailee. 

4.  No  one  compelled  to  criminate  himself. 

1.  Where  the  bill  was  upon  a  legal  title,  not  established  at 

law,  and  denied  by  the  Answer,  discovery  refused.       -     II.  IS 

2.  Mortgagee  of  an  estate,  partly  in  settlement,  must  dis- 

cover the  boundaries.         ......  HL 

S.  Pawnee  of  a  Bailee  must  discover  so  as  to  enable  the 

owner  to  bring  an  Action.  .....  III. 

4.  No  person  compelled  to  answer  what  has  a  tendency  to 

criminate  him.  .......         XL 


Costs. 
Costs. — 1.    Moved  for  after  commission  retomed. 

1.  The  proper  time  to  move  for  costs  of  the  discovery  is 

after  the  conunission  returned.    Banbury  v. .        -  IX. 

See  Account  5.  Answer  12.  13.  Arbitration  13.  26. 
Bankrupt  M.  35.  (Commitment  4.)  (Proof  SI.)  De- 
murrer 4. 12. 13.  15.  20.  East  India  Contpany  2.  Em- 
dence  30.  (  Witness  4. 22.  23.  24.)  Pleading  16. 26. 31. 
(Demurrer  14.  15. 16.  22.  23.  24.)  Practice  120. 196. 
197.  333.  334. 

DISHONOUR. 
See  Bill  of  Exchange  (Notice  2.  3.) 

DISSEISIN. 
See  Devise  30.    Infant  27.    Revocation  27. 

DISSENTERS. 

See  Charity  23. 

DISSENTING  CHAPEL. 

See  Charity  62. 

DISTRIBUTION. 

1.  Per  stirpes  and  per  capita. 

2.  Per  capita  nnder  bequest  of  one-fourth  to  the  children 

of  A.,  and  one«-foarth  to  the  children  of  B. 

3.  Per  capita  under  a  Will;   though  per  stirpes  by  the 

Statute. 

1.  Distribution  j9er  stirpes  and  per  capita*    Roylc^.Ha^ 

tnilton.       ----.----  IV. 

8.  Bequest  of  one-fourth  to  the  children  of  A.  and  one 
other  fourth  to  or  among  the  childrenofj?.  distribution 
per  capita.    Lady  Lincoln  v.  Pelliam.         ...  X. 


DISTRIBUnON.-^DONATIO  MORTIS  CAUSA.        «5 

YdL    Pagt 
3.  The  rule  of  distribution  per  capita  applied  to  a  beauest 
to  a  brother  and  the  •  children  of  a  deceased  brother ; 
though  under  the  Statute  they  would  have  teikeaper 
stirpes.      ---------  X.  176 

See Anmtity  {Valuation 5. 6.)  Representative 9.  IFt7/245. 

DISTRIBUTION,  Statute  of. 
See  Advancement  1.    Executor  73.    Representative.    Witt 
207.  251. 252.  253. 

DIVIDENDS. 

See  Btmkrupt  {Assignee  11.)  {Proof  U.)    Stock. 

DOMICIL. 

1.  Onlj  one  for  succession  to  intestate's  personal  estate; 

regulated  by  the  law  of  that  place. 

2.  Not  from  mere  birth  or  death.    Of  origin,  from  birth 

and  connections,  remains  until  clearly  abandoned, 
and  another  taken. 

3.  Lord  SomerviUe^B  case. 

4.  Two  domicils  for  some  purposes. 

6.     Distinction  upon  contemporary  domicib,  with  reference 

to  situation  in  life. 
6.    Not  acquired  until  m  juris. 

1.  The  succession  to  the  personal  estate  of  an  Intestate  is 
regulated  by  the  law  of  that  place,  which  was  his  domicil 
at  the  time  of  his  death.  For  that  purpose  there  can 
be  but  one  domicil ;  and  the  lex  Iocs  rei  sitce  does  not 
prevail.     Somerville  v.  Lord  SomerviUe.       -        -        -  V.  750 

5.  The  mere  place  of  birth  or  death  does  not  constitute  the 

domicil.  The  domicil  of  origin,  which  arises  from  birth 
and  connections,  remains ;  until  clearly  abandoned,  and 
another  taken.     SomerviUe  y.  Lord  SomerviUe.  -  V*  750 

3.  In  the  case  of  Lord  Somervilley  of  two  acknowledged 

domicils,  the  family  seat  in  Scotland,  and  a  leasehold 
house  inLondon,  upon  the  circumstances  the  former, 
which  was  the  original  domicil,  prevailed.  SomerviUe 
V.  Lord  SomerviUe.    -------  V.  750 

4.  A  man  may  have  two  domicils  for  some  purposes.   -        -  V.  786 
&  Distinction  upon  contemporary  domicils :  in  the  case  of  a 

nobleman  or  gentleman  generally  the  domicil  is  the 
mansion-house  in  the  country :  that  of  a  merchant  is 
at  his  residence  in  town.     ------  V.  789 

6.  A  new  domicil  cannot  be  acquired  during  pupilage,  or 

until  the  person  is  sui  juris.        .        .        .        -        .  Y .  787 

See  Assets  9. 

DONATIO  MORTIS  CAUSA. 

1.  Not  appearing  to  be  in  the  last  illness.  Issue. 

2.  Not  by  absolute  gift,  to  take  effect  immediately. 

3.  Its  true  deCnition.    In  nature  of  a  legacy. 

VOL.  XX.  p 
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4.    Not  by  mere  parol :  whether  bj  deed  or  writing. 
6.    Bill  on  banker  expressly  for  mourning. 

1.  Issue  directed  to  try,  whether  there  was  donatio  mortis 
causd;  as  it  did  not  appear  to  have  been  in  the  last 
illness.    Blount  v.  Burrow.         .        .        •        .        «  I 

3.  An  absolute  gift  to  take  effect  immediately  cannot  be 
considered  as  donatio  mortis  causd:  therefore  such  a 
gift  of  a  common  check  on  a  banker,  payable  to  bearer, 
and  of  a  promissory  note,  held  not  to  be  donatio  mortis 
causd  or  an  appointment  or  disposition  in  nature  of  it ; 
and  not  capable  of  any  greater  effect  in  equihr  than  at 
law :  as  to  tbe  check  the  bill  was  dismissed  without  pre- 
judice to  any  Action :  as  to  the  note,  it  being  doubted, 
whether  an  Action  would  lie  against  the  Executor  for 
want  of  consideration,  the  Court  offered  to  retain  the 
bill,  if  an  account  was  necessary.     Tate  v.  HUhert.     -  II. 

3.  The  description  of  donatio  mortis  causd  in  the  Digest^ 

Tit*  de  mortis  causd  donationibus  Leg.  2,  which  iSmn- 
bume  has  followed,  is  not  correct :  the  true  definition 
of  it  is  in  Lege  37,  and  in  Just.  Inst.  Tit.  7,  de  dona^ 
tianibus ;  where  it  appears,  it  has  the  nature  of  a  le- 
gacy, is  Uable  to  debts,  and  is  only  a  gift  on  surfivorship.  H 

4.  Property  not  transferred  by  words  of  gift  without  an  act. 

Therefore  donatio  mortis  causd  cannot  be  by  mere 

parol :  doubtful,  whether  it  may  be  by  deed  or  writing.  '         11. 

5.  Bill  upon  a  banker  expressly  for  mourning  is  an  appoint- 

ment of  the  money  for  a  particular  purpose  in  writing, 
necessarily  supposing  death ;  and  therefore  Probate  not 
necessary.  -------.  n 

DONATIVE. 
1.  Qualities  of  a  donative.         .        .        .        .i.        .        .  HI. 

DORMANT  PARTNER. 

See  Bankrupt  (Partner  19.)    Partner  47.  53.  54.  55.  56. 
58.  59.  62.  63. 

DOUBLE  LEGACIES,  PORTIONS,  &c 

See  Ze^acsf  6.  9. 11.  50.  54.     Portion  2.  4.     Satisfaction 
28.  40.  41.      Wm  133.  189. 190.  191. 192.  193. 

DOUBLE  SUIT. 

See  Practice  352. 

DOWER. 

1.  Tbe  right  not  being  controverted,  concurrent  jnris- 

diction. 

2.  When  title  to  arrears  accmed,  not  decided  on  writ  of 

dower. 

3.  No  costs  to  plaintiff  in  writ. 

4.  Equitable  bars. 
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6.    Not  barred  by  uAoertaiR  pronaion  en  marriage  of  tn 
inGuit. 

6.  EsUbluAad  i|li4er  joio^  banioriiptcy  ou  estate  porebase^ 

with  die  jpiDt  fand  for  one  partner,  made  debtor  for 
the  monej. 

7.  Pnrcbaaer  not  protected  by  Term  attendant^  mdess  as- 

signed. 

8.  Where  pnrcbaser  takes,  not  under  a  power,  bot  by 

conreyance,  as  a  Ifmitation  of  the  fee. 

9.  Distfaietion  between  Terms  at  law,  and  in  equity  ;  pro- 

tecting in  equity  the  dowress  against  heir  or  pur- 
chaser. 

10.  No  limitation  to  arrears  without  special  ground. 

11.  Implied  bar  under  ooyenant. 

12.  Bar  by  conTeyanoe  according  to  appointment,  &c. 

1.  If  r^ht  to  dower  is  contvoverted^  it  inust  be  made  out 

at  law ;  if  not  controTerted,  the  Court  of  Chancery  baa 
a  concurrent  jurisdiction;  therefore  where  to  a  bul  for 
dower  and  arrears  since  the  death  of  the  hqsband  the 
defendant  demurred,  and  by  answer  admitted  the  right 
and  stated  an  offer  to  assign  it,  and  an  offer  of  the  ar- 
rears since  the  claim,  the  demurrer  was  over-ruled. 
Mundyy.Mundy 11.  122 

2.  Qaestion,  whether  a  widow  is  entitled  to  arrears  of  dow^ 

from  the  death  of  her  husband  or  only  from  her  claim, 

cannot  be  decided  on  a  Writ  of  dower.       -        -        -  II.  138 

3.  No  costs  to  plaintiff  in  a  Writ  of  dower.        -        -        -  II.  1S8 
i*  Writs  of  dower  almost  out  of  use :  they  can  only  be  op- 
posed by  a  legal  Bar ;  and  formerly  there  could  be  np 

other:  now  equitable  bars  are  in  daily  practice.  -  II.  139 

5*  A  provision  previous  to  the  marriage  of  a  female  infant 
in  bar  of  dower,  thirds,  and  all  claim  upon  the  personal 
estate  of  the  husband,  if  precarious  and  uncertain,  as, 
that  the  personal  estate  -shall  go  according  to  the  cus- 
tom of  Ijondon^  does  not  bar  her.     Smith  v.  Smith.     -  V.  199 
6*  Dower  established  against  assignees  under  a  joint  Com- 
mission of  bankruptcy  upon  estates  purchased  with  the 
partnership  fund,  but  conveyed  to  one  partner  under 
a  specific  agreement,  that  the  estates  should  be  his,  and 
he  should  be  debtor  for  the  money.    Snuth  v.  Smith.               V.  189 
«•  A  purchaser  cannot  protect  himself  against  a  claim  of 
dower  by  a  term  attendant  upon  the  inheritance,  unless 
he  has  procured  an  assignment.     MaundreU  v.  Maun-^ 

drelL  - VII.  567.    X.  246 

S.  Husband  having  a  power  of  appointment,  paramount  the 
right  to  dower,  in  default  tnereof  to  himself  for  life, 
remainder  to  his  right  heirs,  if  the  power  could  have 
e£fec^  yet  a  purchaser  taking  by  a  conveyance  adapted 
to  pass  the  interest  in  the  estate,  as  a  limitation  of  the 
iee,  was  held  to  take  in  that  way,  not  by  way  of  appoint- 
ment, and  therefore  subject  to  dower.    Upon  a  re-hear* 
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ingy  the  Lord  Chancellor  affirmed  the  order,  lipon  the 
pointy  that  a  purchaser,  to  avail  himself  of  an  outstand- 
ing term  against  dower,  must  have  procured  an  aangn- 
menty  or  at  least  a  declaration  of  trust ;  or  have  got 
possession  of  the  deed,  creating  the  term.  Vipon  the 
other  question,  though  appearing  not  to  be  raised  by 
the  case,  the  Lord  Chancellor  expressed  a  dear  opiiii0ii» 
that  a  general  power  of  appointment  over  the  whole 
estate  may  subsist  in  the  same  person,  who  has  the  fee 
simple.    MaundreU  v.  MaundreU.  -        -        VL  56' 

9.  At  law  all  Terms  are  considered  as  Terms  in  gross ;  and 
therefore  without  regard  to  the  purpose  prevent  a 
dowress  from  any  legal  benefit  from  recovery  m  dower ; 
for  she  recovers  with  stay  of  execution  during  the  Term* 
But  equity  regards  the  purpose,  for  which  the  Term 
is  created  and  subsists ;  and  if  only  for  the  benefit  of 
the  owner  of  the  inheritance,  it  is  considered  part  of 
the  inheritance:  not  absolutely  merged,  but  so  attend* 
ant  as  to  accompany  it  and  every  right  and  interest 
growing  out  of  it  by  operation  of  law  or  agreement. 
Not  to  DC  used  therefore  against  the  owner  of  the  whole 
or  any  part  of  the  inheritance :  every  description  of 
ownership  having  a  use  in  the  Term  commensurate  with 
the  interest  in  the  inheritance.  When  dower  ariaes 
therefore,  the  Term  in  a  proportion  is  as  much  attend- 
ant upon  that  interest  as  during  the  husband's  life  upon 
the  inheritance ;  and  protects  it  against  either  heir  or 
purchaser.         ..------,- 

10.  No  limitation  in  equity  to  arrears  of  dower  any  more  than 

at  law,  without  a  special  ground.  Account  decreed 
therefore  for  the  whole  period  from  the  death  of  the 
husband,  twelve  years.     Oliver  v.  Richardson. 

11.  Imolied  Bar  of  dower  by  a  provision  under  a  covenant  in 

the  marriage  settlement.     .-•.... 

12.  Conveyance  to  such  uses  as  A.  shall  appoint,  and  for  de- 

fault of  appointment,  to  him  in  fee,  a  mode  used  to 
prevent  dower.  -.----- 

See  Annuity  23.  Baron  and  Feme  {Adultery  1.)  £feo- 
tion.  mortgage  17.  Navigation  Shares  1.  JVblioe  8. 
Partition  \A.    Satuf action  Z2.     Term. 

DOWNING  COLLEGE. 

See  Charity  26. 

DRAWER  OF  BILL. 
See  Bankrupt  33.     Bill  of  Exchange   {Discharge  1.  2.) 
Notice  3. 

DRUNKENNESS. 

See  Contract  103. 

DRURY  LANE  THEATRE. 

See  Theatre  I. 
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DUPLICATE* 

See  Will  284. 287. 

DURESS. 

1.    ConproBiise  with  a  man  in  gaol,  thongh  at  the  suit  of 
another,  not  to  stand. 

1.  Compromiae  with  a  man  in  gaol,  though  not  at  the  suit 

of  the  party,  with  whom  it  ia  made,  not  to  stand.        -  L    43 

See  Baron  ami  Feme  {Influence^  ^c.  1.)     /ii;tnicltoii  3. 
SeiikmaUl. 

DUTCHY  OP  LANCASTER. 

See  Practice  142. 

DYING  WITHOUT  ISSUE, 

See  Perpetuity  6.  7. 


EAST  INDIA  COMPANY. 

1.    Hare  no  sovereigntj. 
S.    Constraction  of  iBj-Iaw. 

1.  East  India  Company  have  neither  an  independent  nor 

delegated  sovereignty ;  but  are  mere  subjects.      -        -  L  890 

2.  By-law  of  the  East  India  Company,  requiring  a  dis- 

covery  by  Answer  to  a  bill  in  equity  as  to  transactions, 
upon  which  penalties  were  imposed,  confined  to  the 
case  of  a  Bill  by  the  Company.    Paxton  v.  Douglas.         XYI,  S39 

9fit  Jurisdiction^.    Pkadingl. 


EAST  INDIA  SHIP,  Sale  of  Command. 
1.    Sale  of  command  illegal. 

1.  The  command  of  BXiEast  India  ship  is  a  public  trust; 
and  the  sale  of  it,  contrary  to  a  public  regulation  of 
the  Company,  is  a  breach  of  public  duty.  -        -  V.  181 

See  Contract  (Illegal  8.)    Pleading  (Demurrer  26.) 

EAST  INDIES. 
See  Infant  12.    Receiver  21. 

ECCLESIASTICAL  COURT. 

1.    Act  of  party  vacates  power. 

!•  Practice  in  the  Ecclesiastical  Court,  that  the  party,  coming 
into  Court,  and  doing  any  act  himself,  vacates  a  power 
given  to  another  to  act  for  him.  ....        \lh  346 

See  Baron  and  Feme  (Separation  7.)   Jurisdiction  3. 4- 1  ^• 
Marriage  2.    Practiced.     WiU2n. 

EDUCATION. 

See  Maintenance  U. 


MO  EJECTMENT- ^ELECTION. 

EJECTMENT. 

1.    By  heir  in  tail:  Defence  cannot  rest  on  jadgment  in 
Recovery :  bat  all  the  proceedings  most  appear* 

1.  Upon  an  ejectment  by  an  heir  in  tail,  the  defimdante 
cannot  rest  upon  the  judgment  in  the  Recovery :  bat 
all  the  proceedings  must  appear  upon  the  Recora* 

See  Landlord  and  Tenant  7.  19.    New  Tri&i  B.    Phw- 
Hce  828.    PrtsumpHon  7. 

ELECTION. 

1.  Of  widow  barred  by  five  years*  acquiescenoe  withoat 

special  gprouod. 

2.  Right  to  hare  the  property  cleared. 

3.  Not  without  clear  intent. 

4.  Not  dehors  will. 

6.    Not  on  provisions  of  different  nature. 

6.  Against  tenant  in  tail  of  rent-charge  on  estate  devised 

to  him  in  strict  settlement. 

7.  Compelling  compensation  on  declaration  plain  or  ne- 

cessary inference. 

8.  Only  on  presumed  intent. 

9.  Only  on  a  decided  interest  i^ainst  the  will, 

10.  Not  applicable  to  an  appointment  by  will,  giving  no  db* 

tinct  fund. 

11.  Against  legatees,  disputing  an  appointment  by  the  wfll. 

12.  N6t  without  clear  knowledge. 

13.  On  devise  of  another's  estate.    CompensatioD. 

14.  Not  extended  to  residuary  legatee :  nor  against  tenant 

by  the  curtesy  aftet  election  by  the  tenant  in  tail. 

15.  Distioguished  from  express  condition. 

16.  Claim  must  be  under  the  whole  instrument 

17.  Interests  to  which  it  is  applied. 

18.  Not  extended  to  residuary  legatee :  nor  against  tenant 

by  the  curtesy  after  election  by  the  tenant  in  tail. 

19.  By  widow  on  disposition  by  husband  of  her  property 

under  erroneous  conception  of  tiUe. 

20.  By  child  on  express  condition. 

21.  Between  claims  under  and  against  a  will. 

22.  By  tenant  in  tail  whether  binding  infant  issue. 

23.  Between  claims  under  and  against  a  will. 

24.  By  child  on  construction  of  parent's  will. 

25.  By  legatee,  claiming  against  another  under  die  same 

wiU. 

26.) 

qJ  >  On  implied  condition  from  giving  another's  property. 

28.  Not  applied  against  creditors. 

29.  On  implied  condition,  though  from  mistake,  to  give  M} 

effect  to  the  instrument. 

30.  The  only  limits,  detise  not  duly  ezecnted,and  by  infiut, 

31.  Express,  or  clearly  implied,  operating  devise. 

92.    Devise  of  another's  estate  after  death  of  devisor's  i|rifp| 
no  implication  for  her  through  elpction* 
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Tol.  Pig« 

33.  Principle;  right  to  compenaalion. 

34.  Effect;  whether  compeoftatioo  or  forfeiture. 

35.  Barred  hy  acquiescence. 

36.  From  the  Civil  Law. 
97.    On  a  deed. 

38.    Distinction  between  deed  and  will  with  reference  to 
compensation  and  forfeiture. 

1.  Husband  devised  all  his  real  and  personal  estates  in 

trust  for  his  wife  for  life,  provided  she  should  not  marry ; 
and  made  her  executrix.  The  trustees  not  acting,  she 
took  possession.  After  receiving  rents  and  profits  for 
five  years  not  allowed  to  elect  to  take  a  sum  under  mar- 
riage settlement  without  special  ground,  as  that  from 
the  situation  of  the  property  it  was  doubtful,  what 
would  be  the  result.    Buiricie  ¥•  BroeMursL     -        -  I.  171 

2.  Party,  having  right  of  election,  may  file  a  Bill  to  have 

property  cleared ;  in  order  to  elect  to  advantage.  -  I.  172 

3.  Question,  whether  testator  intended  legatee  should  give 

up  a  legacy  under  the  Will  of  another  testator ;  or  con- 
sidered it  as  given  up;  legatee  entitled  to  both;  the 
intent  not  being  sufficiently  made  out  to  compel  election. 
Baujgk  V.  Read. I.  267 

4.  Election  to  take  under  or  in  opposition  to  a  Will  can 

only  be  compelled  upon  something  in  the  Will,  not  dehors. 

StrtUtan  v.  BeU I.  285 

^*  Wife  entitled  under  bond  by  the  husband  upon  the  mar- 
riage to  a  sum  payable  three  months  aUer  his  death 
toft  her  for  life,  then  for  the  children ;  if  none,  for  her 
absolutely :  by  Will  he  gave  all  real  and  personal  estate 
he  then  had,  or  might  die  possessed  of,  upon  trust  to 
pay  her  the  rents  and  interest  for  life ;  then  the  whole 
equally  to  the  children ;  if  none,  over ;  and  revoked  all 
former  Settlements  and  Wills.  There  were  no  children. 
Widow  entitled  to  both.     Farsight  v.  Grant.      -        -  I.  298 

^  Tenant  in  tail  of  a  rent-charge  under  Settlement,  bein^ 
also  devisee  in  strict  settlement  of  the  estate  chargea 
with  it,  put  to  Election.    Blake  v.  Bunbury.       -        -  L  iil4 

'•  Devisee  cannot  disappoint  the  Will,  even  if  it  disposes  of 
his  property:  but  must  either  convey  according  to  the 
devise,  or  renounce  the  benefit  of  it  pro  tanto :  so,  if 
he  b  an  incumbrancer  upon  an  estate  directed  by  the 
Will  to  go  free  from  incumbrance,  he  must  elect :  but 
the  intent  must  appear  by  declaration  plain  or  neces- 
sary inference.   --------  I.  523 

^*  Election  never  but  upon  presumed  intent      «        »        .  I.  537 

^*  Election  can  only  exist,  where  a  person  has  a  decided  in- 
terest, and  something  is  left  him  by  WilL    .        .        -  I,  561 

lO*  Parties  taking  under  a  Will,  executing  a  power  of  ap- 
pointment, dispute  part  of  it :  there  being  no  innd  but 
that  to  be  appointed,  it  is  not  a  case  of  Election. 
BrUtow  v.  Harde. II.  336 
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11.  Testator  appoints  to  grand-chfldren  nnder  a  power  to 

appoint  to  children  a  fund,  to  go  in  default  of  appoint- 
ment eaually :  the  appointment  being  bad,  the  children, 
having  legacies,  must  elect.     Whistler  v.  Webster.       -  IIi 

12.  No  person  bound  to  elect  without  a  clear  knowledge  of 

the  funds.          ---.-.--•  U. 

IS.  Testator  disposes  of  the  estate  of  another,  who  has  some 
interest  under  the  will :  he  shall  not  take  that,  unless  he 
gives  up  his  estate  to  that  amount.      ....  H 

14.  A*  tenant  in  tail  with  power  to  lease,  remainder  to  B. 
wife  of  C.  in  tail,  conceiving  himself  to  have  obtained 
the  fee  under  a   void  execution  of  a   power,    made 
leases  exceeding  his  power;  reciting,  that  he  was  seised 
of  the  freehold  and  inheritance,  and  covenanting  for 
quiet  enjoyment  against  any  act  or  default  of  himself  or 
those  claiming  under  him :  A.  by  Will  devised  the  said 
estates  and  others  to  B*  for  life ;  remainder  to  trustees 
to  preserve  contingent  remainders ;  remainder  to  her 
first  and  other  sons  in  tail  male;   remainder  to  her 
daughter  and  her  first  and  other  sons,  and  to  2>.  and 
his  first  and  other  sons^  successively  in  the  same  man- 
ner ;  and  gave  to  B.  and  C.  certain  interests  in  his  per- 
sonal estate ;  and  gave  the  residue  to  D. ;  who  filed  a 
bill  to  have  the  WHl  established :  JB.  elected  to  take  her 
•estate  tail  in  opposition  to  the  Will ;  which  the  Master 
reported  to  be  for  her  benefit :  after  her  death  C,  who 
had  taken  under  the  Will,  claimed  as  tenant  by  the  cur- 
tesy ;  and  brought  Ejectments  against  the  lessees,  some 
of  whom  had  expended  considerable  sums  on  their  te- 
nements: neither  the  lessees  norZ>.  are  entitled  to  stop 
the  ejectments,  or  to  put  C  to  his  Election :  but  an 
Injunction  was  granted  on  their  undertaking  to  bring 
on  their  causes  the  following  Term.    Lady  Cavan  ▼. 
PuUeney.    (See  No.  18.) I 

15.  The  equity  to  compel  Election  distinguished  from  an  ex- 

press condition.  -------  I 

16.  Party  claiming  under  an  instrument  must  claim  under 

the  whole.  --------  I 

17.  Election  applies  to  interests  of  married  women,  interests 

immediate,  remote,  contingent,  of  value  or  not  of  value, 

real  or  personal.         --.---.-  J 

18.  See  No.  14:  Upon  the  Bills  by  Z).  and  the  lessees,  the 

Lord  Chancellor  was  of  opinion  as  to  the  form  of  2).*s 
Bill,  there  was  great  weignt  in  the  objection,  that  the 
whole  was  arranged  in  tlie  former  cause ;  and  if  there 
was  any  omission  in  the  decree,  that  was  not  the  subject 
of  an  original  bill:  As  to  the  merits,  that  though  the 
assets  of  A,  would  be  liable  to  the  lessees  upon  evic- 
tion, the  benefit  of  putting  a  party  to  Election  does  not 
extend  to  a  residuary  legatee ;  and  that  neither  £>.,  as 
a  disappointed  devisee,  nor  b  fortiori  the  lessees,  could 
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raise  thai  equity  against  C.  holding  as  tenant  by  the 
curtesy  under  the  Election,  that  B.  bad  made,  to  take 
her  estate  tail  against  the  will  of  A.  The  bill  of  Z). 
therefore  was  dismissed;  and  that  of  the  lessees  re- 
tried, in  order  that,  when  thev  should  have  ascer- 
tained their  damages,  they  might  haye  satbfaction  from 
the  assets  of'^,;  part  of  which  had  been  received 
under  his  Will  by  C.  Earl  of  DarUngtan  v.  PuUeney. 
Lady  Cavan  v.  PuUeney.  .....         UL  384 

19,  Where  a  testator,  conceiving  himself  entitled  to  the  pro- 
perty of  another  person,  makes  a  general  disposition 
of  ail  his  estate,  and  gives  some  benefit  to  that  person, 
he  must  elect.  Therefore  a  husband,  conceiving  ,him- 
self  entitled  under  a  void  deed  to  a  residue  bequeathed 
to  his  wife,  and  dying  without  getting  possession,  having 
made  such  a  general  disposition  by  a  Will,  under  which 
she  took  an  interest,  it  is  a  case  of  Election ;  and  her 
Election  to  take  the  provision  under  the  Will,  which, 
tiiough  less  in  point  of  value,  was  to  her  separate  use, 
was  established  against  the  assignees  under  the  bank-  .    . 

ruptcy  of  her  second  husband.    Rutter  v.  Macleam.    -  IV.  531 

SO.  Testator  made  a  provision  for  his  wife;  and  gave  a  sum 
of  money  in  trust  for  the  separate  use  of  a  daughter, 
.  and  after  her  death  to  divide  the  principal  equally  be- 
tween her  children  and  their  issue  at  twenty-one;  if 
none  such,  to  his  son ;  whom  he  made  residuary  legatee.  . 
Then  after  similar,  but  unequal,  provisions  for  his  other 
children,  he  declared,  that  the  provision  in  the  Will  for 
his  said  wife  and  their  said  children  was  in  satisfaction 
of  all  right,  claim,  &c«  which  she,  or  they,  or  any  or 
either  of  them,  could  set  up,  &c«;  or  which  she  and 
they  would  be  entitled  to  under  his  marriage  Articles ; 
and  if  his  said  wife  and  children  or  either  of  them 
should  refuse,  &c«  he  revoked  the  legacy  and  bequest 
therein  contained,  to  the  use  and  benefit  of  such  one 
or  more  of  them,  his  said  wife  or  children,  who  should 
refuse  or  decline  to  execute  such  release  or  discharge ; 
and  declared  the  same  void  as  to  such  one  or  more  of 
them,  who  should  so  refuse;  as  though  he  had  died 
mtestate.  A  child  electing  to  take  under  the  Articles 
forfeits  the  life  interest ;  which  falls  into  the  residue : 
but  the  children  of  such  child  are  not  bound  by  the 
Electimi ;  and  Uberty  was  given  to  apply  on  the  death 
of  the  parent.     Ward  v.  Saugh,        ....  IV.  62S 

21.  Parties  having  claims  under  and  against  a  Will  must 

elect.     WoUen  v.  Tanner.  ...        .        .  V.  218 

9SL  Whether  the  infant  issue  of  tenant  in  tail  was  bound  by 

the  Election  of  his  parent,  qucere.    Long  v.  Long.      -  V.  445 

23.  Election  decreed  between  two  claims  under  and  against 

a  Will.    Blount  v.  Bestland. V.  515 

%  In  a  case  both  of  Election  and  satisfaction  by  the  Will 
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of  a  parent,  as  to  two  subjects  of  claim  by  hie  younger 
children,  under  a  Settlement,  a  case  of  Election  was 
raised  as  to  a  third  subject.  Stock  vested  in  trustees^ 
upon  the  construction  of  the  Will.  Pole  v.  Lard  Somers^  YI 

55.  Election,  where  one  legatee  insists  upon  something,  by 

which  he  would  depriTC  another  legatee  under  the  same 
Will  of  the  benefit,  to  which  he  would  be  entitled,  if 
the  former  permitted  the  whole  Will  to  operate.  *  IX 

56.  Election,  where  testator  gives  what  belongs,  not  to  him, 

but  to  another;  to  whom  he  gives  some  estate  of  his 
own ;  upon  an  implied  condition,  that  the  other  shall 
part  with  his  own  estate,  or  not  take  the  bounty.  -  X. 

27.  Election  upon  a  Will,  disposing  of  the  estate  of  another, 
and  giving  an  estate  to  aim ;  upon  an  implied  condition,, 
that  he  shall  permit  the  Will  to  take  efiect.         .        .  X< 

28*  The  doctrine  of  Election  not  applicable  against  creditors, 
taking  the  benefit  of  a  devise  for  debts,  and  also  en- 
forcing their  legal  right  against  other  funds  disposed 
of  by  the  Will.    Kidnev  v.  Caussmaier.     -        •        •        XII. 

29.  Election.    A  person  shall  not  claim  an  interest  under  an 
instrument  without  giving  full  effect  to  it ;  as  fSur  as  he 
can,  renouncing  any  right  or  property,  which  would  de- , 
feat  the  disposition.     The  cround  is  the  implied  condi- 
tion, upon  intention ;  though  from  mistake.  -        -     .  XIII. 

30«  The  only  instances  of  limiting  the  principle  of  Election 
are  an  attempt  to  devise  by  a  Will,  not  duly  executed : 
secondly,  an  attempt  to  devise  by  an  infant.         -        -       XIII. 

31.  Devise  by  rabing  a  case  of  Election,  expressly  or  by 

clear  implication.        .-..---    XVIII. 

32.  Devise  to  the  heir  after  the  death  of  the  devisor  s  wife : 

a  necessary  implication,  that  the  wife  shall  take  for  life : 
but  no  implication  for  her  upon  a  devise  of  another 
man*s  estate  after  her  death,  through  the  medium  of 
Election. XVIII. 

SS.  Principle  of  Election ;  giving  a  right,  not  to  the  thing 

itself  but  compensation  out  of  somethingelse.  -    XVIII. 

S4«  As  to  the  ^ect  of  Election  against  the  Will,  whether 

compensation  or  forfeiture,  quaere  (a).  Tibbits  v.  Tibbits.       XIX. 

S5.  Right  of  Election  barred  by  acquiescence.     *        -        -  XIX.  G 

36.  Origin  of  Election  in  the  Civil  law.      ....       XIX. 

37.  Election  upon  a  Deed.     Green  v.  Greets.      ...       XIX. 

38.  Distinction  upon  Election  between  a  I>eed  and  a  WilL 

Whether  in  the  latter  case  the  principle  is  forfeiture  or 
compensation  only,  quaere  {b)i  but  upon  Election  against 
a  marriage  Settlement,  as  operating  a  contract,  an  In- 
junction was  granted  on  the  principle  of  fc^eiture. 
Green  v.  Green*        .......       XIX. 


(a)  Since  decided  to  be  compensation.    See  the  note,  Vol.  XIX.  pSf{e  664. 
{0)  Since  decided  to  be  compeiisatiuu*    See  tkc  note,  Vol,  XIX.  puge  664. 
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Dowsiu—Hbir.— Law  and  Equity. 

DomOL — 1.    Subject  to  Election;  though  great  disproportion. 

Not  birred  by  taking  throe  years  nnder  tfie  Will. 
2. 1  Not  snbjeet  to  Election,  unfesi  inconsistent  with 

3.  ]     the  WUl. 

4.  Election  under  lapsed  devise  with  express  bar  of 

dower. 
6.    Not  subject  to  Eieotion,  unless  inoonsbtent  wilb 

theWiU. 
6.    Election  under  mistake  not  binding. 

1.  Widow  put  to  Election  to  take  under  the  Will  of  her 

husband  or  dower  notwithstanding  great  disproportion. 
Receipt  of  a  legacy  and  annuity  under  the  Will  for  three 
years  did  not  prevent  her  right  of  Election ;  being  pre- 
sumed not  to  have  acted  with  full  knowledge ;  wnich 
would  bind  her.     Wake  v.  Wake.        ....  L  335 

2.  A  widow  cannot  be  put  to  Election  to  take  under  the 

Will  of  her  husband  or  her  dower  except  by  express 
declaration  or  necessary  inference  from  the  inconsist- 
ency of  her  claim  with  the  dispositions  of  the  WilL 
French  v.  Daviee.      -------  II.  572 

&  To  compel  a  widow  to  elect  to  take  under  a  Will  or 
dower,  her  claim  to  dower  must  be  inconsistent  with  the 
WilL     Strahan  v.  Sutton III.  249 

4.  Devisee  dies  in  the  life  of  the  devisor ;  and  the  estate 
descends :  the  devisor's  widow^  being  entitled  by  the 
Will  to  a  provision  in  bar  of  dower^  must  elect.  -         III.  3S7 

iS.  A  widow  not  put  to  Election  between  her  dower  and  an 
annuity  by  the  Will  of  her  husband.  For  that  the  claim 
of  dower  must  be  inconsistent  with  the  Will.  Greatorex 
V.  Cory. VL  615 

6L  Widow  not  bound  by  Election  made  under  a  mbtaken 
impresdon  of  the  extent  of  the  claim  against  her. 
Kidney  v.  Cotusmaker.      ----..        XII.  136 

Bui, — 1.    Subject  to  Election  by  express  condition. 

2.  Claiming  copyhold  against  the  WilL 

3.  No  Election  on  devise  not  duly  execated  without 

exoress  condition. 

4.  To  elect  only  on  distinct  intention.   Whether  dehors. 
6.    Election  on  contracts  directed  to  be  executed  and 

conveyed  to  the  uses  of  the  Will. 
'O.    Election  under  words  of  recommendation. 


h  Land  devised  by  Will  not  duly  executed :  the  heir,  hav* 
ing  a  legacy  upon  express  condition  not  to  disappoint 
the  Wil^  must  elect  -       -        ...       .  11.371 

%  The  heir  claiming  under  a  WiO|  and  against  it  a  copy* 
hold  estate  unsurrenderedi  put  to  his  Election.  Petiu 
wardw.PteseoU.        -        -        -        -        -        -        -        VIL  540 

S.  No  Election  against  an  heir  at  law,  claiming  under  aWill, 
aod  also  ag^wst  it  a  real  estatei  for  wwt  of  a  due  exe*- 


4IS  ELECTION. 

cution  according  to  the  Statute,  imlesa  an  express  con- 
dition.   Sheddon  v.  Goodrich*    -----       YJ 

4.  General  ruley  that,  to  put  an  heir  to  Election,  the  inten- 

tion must  distinctly  appear.  •    Whether  it  may  be  shewn  • 
irom  circumstances  dehors^  qtusre.      -        -        -        -       X] 

5.  Will,  directing,  that,  in  case  the  testator  shall  enter  into 

contracts  for  the  purchase  of  lands,  and  die  before  the 
conveyance,  such  contracts  shall  be  carried  into  execu-  • 
tion,  and  the  money  paid  out  of  his  personal  estate,  and 
the  conveyance  be  to  his  trustees,  their  heirs,  &c  to 
the  uses  of  his  Will.  The  heir  at  law,  having  interests 
bequeathed  to  him,  put  to  Election.  Thelluison  v. 
Woodford.        -        -        .        -        -        -        -        -       X] 

6.  Devise  to  a  son,  recommending  him  to  continue  his 

cousins,  A.  and  B.,  in  the  occupation  of  their  respec- 
tive farms,  in  the  county  of  W.  as  heretofore,  and  so 
long  as  they  continue  to  manage  the  same  in  a  good 
and  husbandlike  manner,  and  to  duly  pay  their  rents. 
A  trust  for  the  cousins,  who  had  been  tenants  at  will ; 
and  the  son,  being  the  heir,  was  put  to  his  Election. 
TtbbitM  V.  Ttbbiis. X] 

Law  and  Equity. — ^1.    Plaintiff  for  relief,  part  of  which  only 

can  be  had  at  law,  not  entitled  to  elect. 

L  Pluntifi^  suin^  for  equitable  relief,  part  of  which  only 
could  be  had  at  law,  not  entitled  to  elect;  but  can  pro- 
ceed at  law  only  by  leave  of  the  Court.  A  Receiver, 
appointed  at  his  instance,  who,  though  his  officer, 
ought,  as  indifferent,  to  restrain  him,  not  aided  by  an 
order  for  liberty  to  distrain  without  his  undertaking  to 
proceed  no  farther  at  law.     Mills  v.  FVy.  -        -       X' 

See  Account  2. 4.  {Mune  Profit$2.)  Bankrupt  14.  Baron 
and  Feme  7.  45.      Condition  8.      Copyhold   (&tr- 
render  9.)    Devise  1.  4.    Fraudi^  Statute  of,  11.    In- 
fant 5. 6.    Laches  16.     Partner  58.     Portion.     Sa* 
tisf action  9.     WiU  45.  85.  97.  230. 

ELECTION  OF  CURATE  and  VICAR. 

J  >  Under  purchase  for  the  parishioners  and  inhabitants. 
3.    Popular  under  limited  words. 

1.  Purchase  of  the  impropriate  rectory  of  Clerlenwell  for 
the  use  of  the  parishioners  and  inhabitants.  The  no- 
mination of  the  curate  had  been  by  Decree  declared  to  • 
be  in  the  parishioners  and  inhabitants,  paying  to  church 
and  poor.  The  Lord  C/tancellor  expressed  an  opinion, 
that  assessment  gave  the  right;  though  actual  pay- 
ment had  not  been  made :  but  an  election  on  that  prin- 
ciple was  not  disturbed  on  the  ground  of  common  con- 
sent; no  objection  having  been  made  at  a  general 
meeting ;  and  the  parish  having  no  representative  meet*- 
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ing  in  restry  for  this  purpose.    Atiomey»General  v. 

ForUer.    (See  No.  2.)        ..*...  X.  335 

S.  See  No.  1.  Whether  the  qualification  in  the  Decree  is 
satisfied  by  assessment  only,  not  followed  by  actual 
payment,  or  not,  an  election  on  that  principle  was  es- 
tablished upon  common  consent  to  that  among  other  re* 
gulations ;  a  case  of  strong  and  high  probability  being 
required  for  an  issue  or  inquiry ;  and,  the  Court  de- 
clining to  give  prospective  directions  as  to  the  future, 
the  Information  and  Bill  was  dismissed ;  and  with  costs ; 
except  as  to  the  keeping  up  the  number  of  trustees, 
with  reference  to  the  only  proper  subject  of  the  Infor- 
mation, the  stipend  of  tiie  curate :  all  the  rest,  as  to 
the  nomination,  &c.  being  the  subject  of  a  private  suit. 
An  informality  in  the  Bill,  not  stating  the  plaintiffs  as 
suing  on  behalf  of  all  the  other  parishioners,  might 
have  been  cured  by  amendment.  The  Attomey-Ge^ 
neral  Y.  Newcowtbcm  ......       XIV.      1 

S.  Trust  of  an  advowson  to  present  some  fit  person,  sudi 
as  the  inhabitants  and  parishioners  or  the  major  part  of 
the  chiefest  and  discreetest  of  them  should  nominate. 
The  right  of  election  in  the  inhabitants,  paying  the 
church  and  poor  rates,  above  the  age  of  twenty-one. 
A  popular  election  by  a  majority  of  such  voters,  and 
others,  not  so  qualified,  was  established*  Fearan  v. 
Webb. XIV.    13 

ELECTION  TO  SUE  AT  LAW  or  IN  EQUITY, 

See  BankrupL    EUctum.    Practice  14. 
ELEEMOSYNARY  CORPORATION. 

See  Chanty  72.  73. 

EMBEZZLEMENT. 
See  Lien  27. 

EMIGRANT. 

See  Ne  exeat  Regno  1. 

ENABLING  STATUTE* 

See  Lease  1. 

ENEMY. 
1.    Commission  to  examine  in  enemy's  country. 

*•  Commission  to  examine  witnesses  in  an  enemy's  country. 

Cahia  y.  Shepherd.  XU.  3S5 

See  Alien  (Enemy  6.) 
ENROLMENT. 

See  Regt$try2» 

ENROLMENT  of  DECREE. 
See  Laches  17. 


Stt    EQUITABLE  ASSETS. ^EQUITABLE  REC»VER1 

EQUITABLE  ASSETS. 
See  Ai$ets  16.  20.      WW  66. 

EQUITABLE  ESTATE. 

See  Equiiabk  Recovery  3.  8.  9.  10.    Merger  3.    Prn^ 
ehaee  I.     Trust  ao.  31.  33. 

EQUITABLE  INTEREST. 

1.  Boand  by  contract  as  legal  estate. 

2.  In  land  to  be  parchasedy  or  money  to  be  produced  bj 

sale. 

1.  Conveyance  to  trustees^  in  trust  to  seD,  and  purchase 
other  estates,  to  be  settled.  Those,  entitled  under  the 
limitations  directed  of  the  estates  to  be  purchased,  have 
equitable  interests  co-extensive  until  a  sale.  Therefore 
a  specific  performance  was  decreed  of  an  agreement  for 
partition  against  an  objection  to  a  tide  under  a  Fine  by 
a  person,  who  would  have  been  tenant  in  tail  of  the  es- 
tates to  be  purchased ;  the  effect  being  an  election  to 
keep  the  estate;  binding  the  trustees;  though  it  may 
be  questionable,  whether  they  could  take  upon  them- 
selves to  convey  in  fee  to  a  person,  entitled  to  an  estate 
tail  only.    Pearson  v.  Lane.       -        *        -        .        -     ZV1 

S.  Money,  given  to  be  laid  out  in  land,  to  be  conveyed,  or 
land  to  be  sold,  and  the  produce  paid,  to  A. ;  though 
in  the  one  case  the  money  is  not  given  to  him,  and  in 
the  other  no  interest  expressly  in  the  land,  he  is  in 
equity  the  owner,  and  may  elect  to  have  the  money,  or 
the  land  conveyed,  as  he  shall  direct.  -        -        -     XVI 

See  Assignment.     Insolvent  Act  1.     Insurable  Interest  1. 
7VIW/12.  WiU  7.  9.  10.  23.  (Executory  Devise  1.  2.) 

EQUITABLE  JURISDICTION. 

See  Bankrupt  {Usury  1.)    Jurisdiction  34. 

EQUITABLE  LIEN. 

^te Deposit.    Fraud 49.    Mortgage  (Equitable.)  WilllO. 

EQUITABLE  MORTGAGE. 

See  Bankrupt.    ZteH  12. 13.    Mortgage. 

EQUITABLE  RECOVERY. 

1.  Will  not  bar  a  legal  estate. 

2.  Legal  estate  in  equitable  tenant  to  the  prsscipe  no  ob- 

jection. 

3.  By  equitable  tenant  for  life  making  a  tenant  to  the 

praecipe. 

4.  Analogy  to  legal. 

6.    Comprehensive  words  prevail  against  inference  from 
acts  under  misconceptioo. 

6.  Though  tenant  in  tail  not  in  actual  receipt  of  the  rents. 

7.  Distinguished  from  legal  with  reference  to  possession. 
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8b  I  Ban  equitable  eslatesy  and  remaiRders,  thcnigh  united 
9.  5      with  the  legal  fee  io  trust  to  secnre  the  limitations. 
10.    When  only  equitable  interests  between  the  legal  estate 
and  ulterior  eqoitable  interest. 

!•  An  equitable  Recovery  will  not  bar  a  legal  estate.  -  III.  125 

&  A  le^  estate  in  the  equitable  tenant  to  the  Prcecipe  is 

no  objection  to  an  equitable  recovery.  ...  HI.  lg6 

3.  Devise  to  trustees  and  their  heirs  in  trust  to  receive  and 
pay  over  rents  and  profits  to  A.^  a  fhne  covert^  for  life, 
for  her  separate  use ;  and  af);er  her  decease  to  convey 
to  her  daughters,  as  tenants  in  common  in  tail;  re^ 
mainder  over :  A.  taices  an  equitable  estate  for  life ; 
and  may  by  lease  and  release  make  a  tenant  to  die  Pra- 
dpe  for  an  equitable  Recovery:  each  daughter  takes  a 
vested  estate,  when  she  comes  in  esse ;  subject  to  be 
devested,  as  the  number  increases :  the  conveyance  in 
execution  of  the  trust  need  not  wait  the  deadi  of  A» 
Bumabv  v.  Griffin.  ......  til.  206 

4r.  Analogy  between  legal  and  equitable  Recoveries.  -  III.  276 

^«  Estates  comprised  in  an  equitable  Recovery:  the  words 
being  sufficiently  comprehensive,  notwithstanding  an 
inference  against  the  possession  of  the  party  and  his  in- 
tention to  include  them  from  acts  done  under  a  ndiscon- 
ception  of  his  title.     Pigott  v.  Waller.         -        -        -  VI.    98 

6.  Equitable  Recovery  valid ;  though  the  tenant  in  tail  was 

not  at  the  time  in  actual  receipt  of  the  rents ;  which 
die  trustee  paid  over  to  others  under  a  Decree,  after^* 
wards  reversed.    Lord  v.  GrenviUe  v.  Blyih.       -        -       XVI.  224 

7.  No  analogy  between  legal  and  equitable  Recovery  with 

reference  to  possession  with  or  adverse  to  the  title.  To 
make  a  lesal  Tenant  to  the  Pngcipe  possession  by  seisin 
in  &ct  or  law  is  absolutely  necessary :  otherwise  no  legal 
freehold  is  acquired :  but  in  the  other  case,  as  it  is  not 
the  object,  nor  can  ever  be  the  effect,  of  the  convey* 
ance  to  transfer  the  possession,  but  only  to  pass  the 
equitable  interest,  if  he  has  a  sufficient  equitable  inte- 
rest, viz.  an  equitable  estate  tail,  the  Recovery  is  well 

suffered. -        -      XVI.  230 

&  Equitable  estates  barred  by  equitable  Recovery,  if  there 

is  an  equitable  Tenant  to  the  Pnscipe.        ...    XVIIL  418 

9.  Equitable  estate  in  remainder,  though  united  with  the 

legal  fee,  in  trust  to  secure  the  limitations,  barred  by 

an  equitable  Recovery.       ......    XVIII.  418 

10.  Equitable  Recovery,  wnen  nothing  but  equitable  interests 

interposed  between  the  legal  estate  and  the  ulterior 

equitable  interest.       -  XVIII.  419 

See  Power  1.     Trust  31. 

EQUITABLE  REMAINDER. 
See  TViifl  31. 


fiO  EQUITABLE  SET-OFF.: RESTATE. 

EQUITABLE  SET-OFF. 

See  Set-^iff. 

EQUITABLE  WASTE. 

See  Injunction  19. 22.     WoMie  d2.  34. 

EQUITY,   COURT   OF. 
See  Evidence  10.    Jwrudidion.    Power  20. 

EQUITY  OP  FEME  COVERT. 
See  Banm  and  Feme. 

EQUITY  OP  REDEMPTION. 
See  Ameii  16.    Laches  6.    Morignge* 

ERRONEOUS  DESCRIPTION. 

See  Legacy  68.  69.  61. 

ERROR. 

1.    Distinetion  on  itayiog  exeoatioii  in  civO  and  criminal 
cases. 

1.  Writ  of  Error  generally  stays  execution  in  dvil  cases: 

not  in  criminal.    Huguenm  v.  Baseley.        -        .        •        ] 

See  Aectmnt  {Settled.)  Bankruftt  20.  BM  of  Seoiew  1. 
Mistake.  Practice  IBS.  Review  2. 3.  Tenant  in 
Tail  2. 

ESCAPE. 

See  Bankrupt  {Privilege  3.) 

ESCHEAT. 

1.  To  the  Crown  against  trustee  not  having  the  legal  estate. 

2.  Leave  to  traverse  the  inquisition. 

3.  Lease  by  the  Crown  to  party  discoveriag. 

L  Trustee,  not  having  the  legal  estate,  cannot  hold  agamst 
the  Crown  churning  by  escheat.     Walker  v.  Denne. 

2.  Order  upon  petition  for  leave  to  traverse  an  inquisition 

upon  a  commission  of  escheat,  found  in  favor  of  the 

Crown.    Ex  parte  Webster.      -        -        -        -        - 

S.  The  ordinary  rule  for  the  Crown  to  give  a  lease  to  the 

party  discovering  an  escheat.       -        -        -        -        -        1 

See  Copyhold  1.     TmH  89.     Will  48. 

ESCHEATOR. 

See  Lunacy  72. 

ESCROW. 
See  Bond. 

ESTATE. 


Conversion.— For  Life.— For  Years.— In  Fee  Simple. — 

Pur  auter  Vie. — Reau— Tail. 

Conversion. — 1.    Of  real  estate  oat  and  out. 

2.    Fails  with  the  purpose. 


ESTATE.  841 

Vol.  Page 
CoMVBRSiON,— 3.    Under  contract  by  relation ;  though  depend- 

ing  on  cootiDgency. 

4.     By  purchase  with  partnership  fand.  ; 

6.    Estate  of  infant  first  taker,  having  paid  debts, 

reimbursed  under  a  charge. 

Under  direction  to  lay  out  in  land. 

Under  devise,  or  contract,  not  executed ;  un- 
less intention  to  alter  the  uses. 


Not  completed. 

Under  option  to  purchase,  when  made. 

Of  real  estate  to  personal,  for  partial  purposes, 

a  resulting  trust  of  the  surplus  for  the 

heir ;  but  as  personal. 

13.  For  limited  purpose :  resulting  trust.  .  ' 

14.  For  all  purposes  of  the  Will:  not  for  next  of 

kin  on  lapse.  ,    ^ 

15.  Not  for  disposition  of  real  estate  by  unattested 

codicil. 

16.  For  the  purpose  appointment  a  resulting  trust 

in  default. 

17.  Out  and  out ;  and  no  option  to  an  infant. 

18.  No  conversion  on  construction  of  a  settlement. 
10.     Prevented  by  slight  declaration  of  competent 

owner. 

20.  The  period,  as  between  tenant  for  life  and 

remainder-man,   ascertained  by  rule,  not 
discretion.  ■   / 

21.  Option  to  prevent  it. 

22.  General,  for  all  debts. 

1*  Upon  the  construction  of  a  Deed  for  the  purpose  of  a 

partnership,  real  estate  held  to  be  convertea  out  and  .    1 

out  into  personal.     Ripley  v.  Waterworth,  -        -        VII.  425 

i*  General  principle,  that,  where  a  person,  dealing  upon  his 
own  property  only,  has  directed  a  conversion  for  a  par- 
ticular purpose,  when  the  purpose  fails,  the  intention 
fidls ;  and  this  Court  regards  him  as  not  having  directed 
the  conversion.  -------        VII.  435 

3.  Property  held  converted  under  the  effect  of  a  contract 

by  relation ;  though  the  actual  conversion  depended  on 
a  contingency,  not  in  the  option  of  the  owner ;  and  did 
not  take  place  during  his  life.      -----        VII.  436 

4.  Real  estate,  purchased  with  a  partnership  fund,  held  to 

have  descended  to  the  heir  against  the  claim  of  the  ; 

residuary  legatee.    Ripley  v.  Waterworth.  -        -        VII.  453 

^*  Debts,  charged  upon  an  estate,  paid  out  of  the  estate  of 
the  first  taker,  an  infant :  the  infantas  estate  reimbursed 
by  a  charge ;  though  the  securities  had  been  cancelled.  XL  283 

6*  Money,  under  a  direction  to  be  laid  out  in  land,  con- 
sidered as  real  estate  under  a  general  disposition  by  the 
Will  of  a  person,  entitled  to  it  absolutely  in  either 
shape,  of  *^  the  money  and  land,*'  in  the  absence  of 

VOL.  XX.  Q 
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intention:  the  trord  ^^  money**  being  answered  by  an- 
other fund  of  Stock.     Biddulph  v.  Biddulph.      -         -         XI 

7.  Landy  under  a  devise  in  trust  to  be  sold,  not  considered 

as  real  estate :  the  trust  not  being  executed ;  but  no  act 
done,  shewing  an  intention  to  alter  the  character,  im- 
pressed by  the  uses  of  the  Will.  An  objection  to  the 
title  of  the  heir  upon  that  point  prevailed.  Kurkman  v. 
Miks. XII 

8.  Stock,  taken  by  the  heir  as  real  estate  under  a  trust  to 

lay  it  out  in  land,  not  executed,  considered  as  personal 
estate  in  him,  under  circumstances,  shewing  bis  con- 
ception and  intention  to  treat  and  dispose  oi  it  as  jper- 
sonal  property.     Triquet  t.  TAorntan.         -        -        -       XII 

9.  What  is  agreed  to  be  done  considered  as  done;  as  money 

under  contract  to  be  laid  out  in  land,  &c.    •        -        -       XII 

10.  Stock,  produced  by  a  sale  of  real  estate  under  the  Zoitdbn 

Dock  Act  (39  &  40  Geo.  3.  c.  47),  subject  to  jointure, 
considered  as  real  estate:  the  original  character  not 
having  been  displaced  by  a  complete  conversion.  Shard 
Y.  Shard. XT 

11.  Option  to  a  tenant  to  purchase.    The  rents,  until  the 

option  made,  belong  to  the  heir:  from  that  time  the 
conversion  takes  place;  and  the  purchase-money  be- 
longs to  the  personal  representative.     Towidey  v.  Bed^ 

weu.      -.----•--     xn 

12.  Devise  of  real  estate  in  trust  to  sell :  if  a  conversion  to 

personal  property,  not  absolutely,  but  for  partial  pur- 
poses, as  the  payment  of  debts,  a  resulting  trust  as  to 
the  surplus  for  the  heir;  but  as  personal  property. 
Wrighi  Y.Wright. XV: 

13.  Conversion  directed  by  Will  of  real  estate  into  personal^ 

not  to  all  intents,  but  for  the  purpose  only  of  answer- 
ing legacies  and  annuities :  subject  to  that  as  to  the  real 
estate  a  resulting  trust  for  the  heir ;  which  cannot  be 
affected  by  an  unattested  codicil,  bequeathing  a  lapsed 
share  of  me  residue.  Hooper  v.  Goodwin.  -  -  XVII 
*  14«  Conversion  of  real  estate  into  personal  complete  for  all 
the  purposes  of  the  Will ;  not  for  the  next  of  kin  in  case 
of  lapse. -.-.    XVII 

15.  Real  estate  cannot  be  converted  into  personal  by  Will  ao 

as  to  enable  the  testator  to  make  a  direct  disposition  of 

it  by  an  unattested  codiciL  .        -        •        .        •    XVU 

16.  Copyhold  conveyed  on  trust  to  sell:  the  money  to  be 
deemed  part  of  bis  personal  estate,  and  in  trust  for 
such  uses  as  he  should  by  Deed  or  Will  appoint;  and 
in  default  for  his  right  heir.  A  Will,  executed  on  the 
same  day,  but  not  referring  to  the  Deed,  directing  a 
sale  of  particular  property,  and  disposing  of  the  per^ 
sonal  estate  in  general  terms,  held  not  applicable  to 
the  estate,  conveyed  by  the  Deed ;  which  went  to  the 
heir ;  no  use  being  by  the  subsequent  instrument  de- 
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dared;  if  the  estate  was  converted.     Lowes  v.  Hack-- 

ward. XVIII.  168 

17.  Real  estate  converted  into  personal  out  and  out  under  a 
trust  to  sell,  for  the  pavment  of  debts,  and  to  pay  the 
residue  to  the  grantor,  his  executors,  ftc. ;  and  falling, 
thus  impressed  with  the  character  of  money,  to  one, 
who  died  an  infant,  incompetent  therefore  to  elect  to' 
have  it  re-converted,  passed  to  his  administratrix.  Van 
y.Bamett. XIX.  102 

1&  Money,  charged  on  land,  by  articles  on  marriage  to  be 
laid  out  on  Government  security  or  freehold  estate  in  a 
particular  situation,  with  consent  of  the  wife,  to  be 
settled  upon  trust  for  her  separate  use  fbr  hfe ;  and 
after  her  death  to  be  conveyed  or  assigned  to  her  hus« 
band,  his  heirs,  or  executors ;  if  she  Survive,  for  the 
issue,  if  more  than  one,  subject  to  her  appointment  by  * 

Deed  or  Will,  equally,  at  twenty-one,  their  heirs,  if 
land,  their  executors,  if  money :  if  no  issue,  subject 
to  her  appointment,  and  in  default  to  his,  or  her,  next 
of  kin,  tneir  heirs  or  executors.  After  the  husband's 
death,  having  disposed  of  his  personal  estate  by  "Will, 
this  property  held  personal ;  to  the  interest  of  which 
his  widow  was  entitled  for  life,  with  power  of  appoint- 
ment by  implication  in  the  event  of  an  only  child  dead 
under  age  and  intestate ;  and  liberty  to  apply.  Van  v. 
Bameti. XIX.  102 

19.  A  very  slight  declaration,  by  a  competent  proprietor  of 

money,  directed  to  be  laid  out  in  land,  will  take  from 

it  the  character,  so  impressed  on  it  by  the  instrument.         XIX.  109 

20.  Devise  in  trust  to  sell,  in  such  manner  and  at  such  time 

as  the  trustees  shall  think  proper.  The  period  of  con- 
Version,  as  between  those  entitled  for  life  and  in  re- 
mainder, depends,  not  upon  an  arbitrary  discretion, 
nor  even  a  sound  discretion  in  each  case,  but  upon 
some  fixed  rule,  ascertaining  a  given  period ;  as  upon  a 
trust  to  sell  with  all  convenient  speed ;  controlled  in 
this  instance  by  consent.     Walker  v.  Shore.         -        -       XIX.  387 

81.  Option  of  the  parties,  interested  in  money  to  be  pro- 

duced by  the  sale  of  land,  to  keep  the  land.         -        -       XIX.  S92 

82.  Testator  gave  all  his  real  and  personal  estate  to  his  ex- 

ecutors, in  trust  to  pay  legacies ;  and,  after  a  particular 
disposition,  gave  the  residue  of  his  property  in  trust 
for  his  tiext  of  kin ;  directing  his  executors  to  pay  any 
debts  upon  any  evidence  they  think  proper,  except  the 
claims  mentioned  in  the  margin :  a  general  conversion 
into  a  mixed  fund,  applicable  to  all  debts,  none  being 
mentiofned  in  the  margin,  on  evidence  satisfactory  to 
the  executors,  although  not  strictly  legal.  Mildred  v. 
Robinson.  .-^^..•.      XIX.  585 

foR  Lips.— 1.    Only  to  keep  down  interest. 

2.    No  property  in  underwood  until  possession. 

q2 
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For  Life. — 3.    No  right  to  underwood,  or,  if  without  impeach-  ^ 

ment  of  waste,  to  timber,  severed  daring  a 
prior  estate. 

4.  Possession  ou  consent  and  secnritj. 

5.  Under  devise  of  copyhold,   specifying  no  in- 

terest. 
0.     Distinction  between  devise,  and  beqoest  of  per- 
sonal property  :  the  former  requiring  words  to 
enlarge,  the  latter  to  restrain,  the  interest. 

7.  Bequest  of  the  produce  passes  the  whole  fund  ; 

not  for  life  only. 

8.  Estate  for  life  and  in  fee  to  the  same  person. 

1.  Tenant  for  life  is  only  to  keep  down  the  interest  of  an 

incumbrance ;  but  not  to  be  charged  with  any  part  of 
the  principal.     ..-.-..- 

2.  Tenant  for  life  has  no  property  in  the  underwood,  till 

his  estate  comes  into  possession ;  therefore  cannot  have 
an  account  of  what  was  cut  wrongfully  by  a  preceding 
tenant.    Pigot  v.  Bullock.  -        -        -        -        - 

3.  Tenant  for  life  without  impeachment  of  waste  cannot 

maintain  trover  for  timber  severed  during  a  prior  es- 
tate :  but  it  vests  immediately  in  the  owner  of  the  in- 
heritance. Tenant  for  life  impeachable  is  in  the  same 
case  as  to  underwood.         ------  ] 

4.  Tenant  for  life  let  into  possession  on  consent,  and  giving 

security  to  pay  charges  payable  out  of  rents  and  profits, 
and  to  keep  down  interest  of  the  fund  to  answer  con- 
tingent charges.     Blake  v.  Bunbury.  .        -        - 

5.  Devise  of  "  my  copyhold  estate  at  P.  consisting  of  three 

'^  tenements,  and  now  under  lease,"  &c. :  but  not  speci- 
fying for  what  interest:  an  estate  for  life  only  passes. 
Pettiward  v.  Prescoit.  ------         VI 

6.  In  a  devise  of  real  estate  words  of  limitation  required  to 

give  more  than  an  estate  for  life ;  as  are  words  of  qua- 
lification to  restrain  the  extent  and  duration  of  the  in- 
terest in  personal  property.  -----       XIJ 

7.  Bequest  of  the  produce  of  a  fund  is  a  gift  of  that  pro- 

duce in  perpetuity,  and  consequently  of  the  fund  itself; 
unless  not  the  intention  on  the  face  of  the  WilL  -       XD 

8.  Intention  extremely  improbable  to  give  the  same  person 

first  the  estate  for  life,  and  afterwards  the  fee:,  but 
that  is  often  the  legal  effect,  whatever  may  be  the  in- 
tention ;  and  the  limitations  may  be  so  consistent  as  to 
carry  the  fee,  and  not  so  uncertain  as  to  let  in  the  heir«       XI^ 

For  Years. — 1.    Statute  protection  from  Recovery. 

1.  Leases  for  years   protected  by  statute  21  JF/i^n.  8.  c.  15, 
from  the  operation  of  a  Recovery.       -         -         -         - 

InFbb  Simple.  — 1.     Limitation  for  life  and  then  to  his  heirs. 

L  Limitation  to  a  man  for  life  and  then  to  his  heirs  at  law, 

is  a  fee-simple.  -        -        -         -        -        *•        -XIl 
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Pur  AUTER  Vie. — 1«    Interest  quati  in  tail  disposable  by  deed. 

2«    Limited  in  tail. 

3,  To  executors  goes  witb  the  personal  pro- 

perty. 

4.  On  death  of  tenant  goes  to  his  lessee  for 

years. 

1.  An  interest  in  an  estate  pur  auter  vie,  that  would  be  an 

estate  tail^  if  applied  to  freehold  lands  of  inheritance, 

may  be  disposed  of  by  Deed.      -----  VI.  158 

2.  An  estate  pur  auter  vie  may  be  limited  in  tail,         -        -  VI.  158 

3.  The  interest  in  an  estate  pur  auter  vie  to  a  man,  his  ex« 

ecutorsy  administrators,  and  assigns,  beyond  the  debts, 
belongs  to  those,  who  are  entitled  to  the  personal  estate. 
The  Executor  was  therefore  held  a  trustee  for  the  re- 
siduary legatees.     Ripley  v.  Waterworth.     -        .        -         VII.  425 

4.  Tenant  pur  auter  vie  made  a  lease  for  years ;  and  died 

during  that  lease,  living  the  Cestui  que  vie.    The  lessee 

for  years  would  take  the  estate  itself.  .        -        -         VII.  442 

Kuu— 1.     Held  by  title :  possession  not  even  primd  facie  evi- 
dence. 

1.  Distinction  between  land  and  a  personal  chattel :  the 
latter  held  by  possession ;  the  former  by  title  ;  of  which 
possession  is  not  even  primd  facie  evidence.        -        -       XIII.  1 19 

In  Tail. — 1.     Originally  an  estate  on  condition. 

2.  'Noformedon  for  issue  in  life  of  tenant  in  tail. 

3.  Under  devise  to^.  and  Lis  first  and  other  sons, 

and  in  default  of  male  issue  to  his  eldest  and 
other  daughter  and  their  heirs  male  for  ever. 
Tail  male. 

4.  Quasi  of  estate  for  lives  barred  by  release. 

'  >  On  general  failure  of  issue. 

7.  IndeGuite    failure   the   necessary  construction  of 

devise  over  on  death  without  issue. 

8.  Absolute  interest  in  leasehold  under  limitation  in 

tail. 

9.  Absolute  interest  of  first  tenant  in  tail  in  personal 

property  bequeathed  as  heir-looms  with  the  real 
estate. 
10.     Under  limitation  to  such  heir  of  her  body  as  should 
be  living  at  her  death,  and  in  default  of  such 
over. 

1.  Originally  an  estate  tail  was  an  estate  upon  condition ;  to 

become  a  fee  upon  issue  had,  for  the  purpose  of  alien- 
ation :  but  not  absolutely ;  as^  if  not  aliened^  it  de- 
scended per  formam  doni,  -         -        -         -        •         XV.  137 

2.  No  formedon  for  the  issue  in  the  life  of  tenant  in  tail.     -         XV.  137 

3.  Devise  to  A.  and  after  his  death  to  his  first  and  other 

sonSy  and  in  default  of  male  issue  then  unto  his  eldest 
and  other  daughters,  and  to  their  heirs  male  for  ever. 
An  csstate  in  taU  male  in  A.     Wight  v.  Leigh.      -        •        XV.  5G4 
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4.  Quasi  in  tail  of  an  estate  for  lives  barred  by  Release.     -     '  X\ 

5.  Residuary  trust  by  will  to  apply  the  rents  and  profits  for 

A.  during  his  life,  and  afterwards  for  the  heirs  of  his 
body,  if  any ;  and  in  default  of  such  issue  overi  an  es- 
tate tail  in  the  real  estate :  and  the  absolute  interest  in 
the  personal.     Elton  v.  Eason.  -        -        -        -       XL 

6.  Devise  to  the  use  of  the  devisor's  second  son,  A.  for  life 

without  impeachment  of  waste,  and  from  and  after  his 
decease  to  the  heirs  of  his  body,  to  take  as  tenants  in 
common  and  not  as  joint-tenants ;  and  in  case  of  his 
decease  without  issue  to  the  devisor's  eldest  son  jB.,  his 
heirs,  &c. ;  and  in  case  both  sons  should  die  before 
twenty-one,  over :  an  estate  tail  in  the  land,  and  the 
absolute  interest  in  personalty,  bequeathed  with  it.  Ben^ 
'  nett  V.  Earl  of  TankerctUe.         -        ...        -       XE 

7.  Necessary  construction  of  a  devise  over  upon  death  with- 

out issue  an  indefinite  failure  of  issue;  and  the  intention 
of  preferring  all  the  issue  to  the  remainder-man  cannot 
be  effectuated  in  any  other  way  than  by  an  estate  tail.         XI^ 

8.  Devise  to  A.  for  life:  remainder  to  trustees  to  preserve 

contingent  remainders :  remainder  to  the  heirs  of  his 
body,  with  remainders  over  for  life,  and  in  tail  male ; 
.  declaring,  that  the  respective  devises  to  A.  &c.  "  and 

'*  to  their  respective  heirs  male,"   are  on  condition  of 
taking  the  testator's  name ;  the  residue  of  the  personal 
property  bequeathed  to  A.  on  attaining  the  age  of 
twenty-four ;  to  go  over,  if  he  died  under  twenty-four 
without  leaving  any  child  or  children  living  at,  or  bom 
in  due  time  after,  his  death.     Codicil  giving  an  after- 
purchased  leasehold  for  years  for  such  estate  and  es- 
tates and  in  such  manner  and  form  as  the  real  estates 
are  devised  by  the  Will ;  and  with,  under,  and  subject 
to,  the  like  limitations,  trusts,  conditions,  &c.    A.  takes 
an  estate  tail  in  the  freehold,  and  the  absolute  interest 
in  the  leasehold,  estates.     Broumcker  v.  Bagoi,  -       XI} 

0.  Right  of  the  first  tenant  in  tail  to  the  absolute  interest  in 
personal  property  bequeathed  to  go  as  heir-looms  with 
real  estate.         ------..       XD 

10.  Estate  with  furniture  of  the  house  limited  to  A,  and  such 
heir  of  her  body  as  should  be  living  at  her  death,  and 
in  default  of  such  remahider  over ;  an  estate  tail ;  and 
consequently  the  absolute  interest  in  the  furniture.       -       XD 

See  Articles  3.  Assets  1.  Contract  14.  Devise  3.  13. 
39.  Ejectment  1.  Election  22.  Eaponeration  1.  2.  3. 
Heir  7.  Intail,  Interest  Absolute  or  for  Life  1.  2. 
Leased.  Lien  ^9,  Lunacy  59.  60.  61.  Merger  6* 
Money  to  be  invested  Z.  Mortgage  1.  Perpetuity  1\. 
Power  {Appointment  60.)  Representative  16.  17. 
Tenant  in  Tail  {after  Possibility,  ^c.)  Title  Deeds  3, 
Trust  13.  113.  Vendor  and  Vendee  2.  Waste  1.2(|. 
Will  3.  23.  244.  246.  294.  305. 
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ESTATE,  EQUITABLE. 

See  Equiitible  Recovery  8.  9.  10. 

ESTATE  IV  COMMON. 

See  Partition  1. 

ESTATE,  PERSONAL. 
See  Construction  5.6.     Decise  4,    Exoneratim  11 »    Per* 
sonal  Estate. 

ESTATE,  REAL,  Charge  on. 
See  Assets  21.     Will  188.  203. 

ESTOPPEL. 

1.  Title  by  estoppel. V.  831 

See  Fine  7. 

ESTOVERS. 

See  Injunction  14. 

EVIDENCE. 

1.  Probate  sufficient,  as  far  as  it  goes. 

2.  Affidavits  against   the  answer  for  injanction   against 

▼erdict  bj  fraud. 

3.  Answer  not  evidence  against  other  defendants. 

4.  Agreement,  different  from  the  bill,  proved  by  one  wit- 

ness :  two  defendants  stating  one  different  from  both. 
&.    No  decree  on  one  witness  against  answer. 

6.  To  the  intention  of  a  settlement  refused. 

7.  On  legacy  to  Mrs.  G. 

8.  Of  incontinence  of   legatee,    described  as    testator's 

**  chaste  wife,"  not  admitted. 

9.  Impeaching  apppointment  by  will  regularly  proved  re- 

jected. 

10.  One  witness,  unless  supported  by  circumstances,  cannot 

prevail  against  a  positive  denial  by  answer. 

11.  Schedule  subsequent  to  the  will. 

12.  On  presumption  of  satisfaction. 

13.  On  equities  out  of  presumptions:  as  between  next  of 

kin  and  executor, 

14.  Distinction  as  to  a  notary  public  and  colonial  magis- 

trate. 

15.  Whether  will  thirty  years  old  proves  itself  as  a  deed. 


16.  ">  No  decree  on  one  witness  against  a  positive  denial  by 

17.  /     answer,    unless  outweighed   by  circumstances ;   on 
18.-'      which  defendant  may  have  an  issue. 

19.  Affidavit  required  of  no  settlement  or  agreement  as  to 

an  interest  to  the  separate  use. 

20.  To  %  fact  not  in  issue  not  read. 

21.  Not  read  may  be  received  by  the  Master. 

22. )  No  decree  on  one  witness  against  denial  by  answer, 

23.  5     ^^pleas  not  positive,  or  outweighed  by  circumstances. 

24.  Answer  not  evidence  against  another  defendant:  whe- 

ther of  a  mere  trustee. 
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25.  Examination  jde  hene  esse  granted,  beyond  the  three 

general  cajies.] 

26.  Dbcretion  of  Commissioners. 

27*     Publication  enlarged  on  special  case. 
528.    Reading  depositions  at  law. 

29.  After  examination  de  bene  esse  examination  of  another 

witness. 

30.  The  whole  answer  to  a  bill  of  discover/  read  at  law. 

31.  \ 

gQ*  /Depositions  suppressed. 

34*.^ 

35.  Extrinsic  as  to  a  will. 

36.  Forgery  not  conclasive. 

I  37.    Fleet  Register  as  a  declaration  upon  the  fact. 

38.  Duplicate  of  Register  under  the  Canon  Law. 

39.  Not  to  alter  a  wUl. 

40.  Dehors  as  to  consideration,  &c. ;  not  contradicting  the 

deed. 

41.  Cross-examination  as  to  execution  of  deed. 

42.  VivA  voce  in  Chancery. 

43.  Re-examination  not  of  course. 

44.  Of  co-defendant,  after  decree,  who  had  been  examined 

and  cross-examined,  limited. 

45.  Of  party  on  Interrogatories  settled  by  the  Master. 

46.  Of  sealing  and  delivering  instrument,  required  to  bo 

under  hand  and  seal,  not  sufficient. 

47.  One  witness,   not  corroborated,  not  sufficient  against 

positive  denidl  by  answer. 

48.  Copy  from  books  of  the  Bank  not  sufficient  upon  the 

qnestion  whether  the  signature  is  genuine. 

49.  Copy  of  Register. 

50.  One  witness  cannot  prevail  against  the  answer,  unless 

con6rmed. 

51.  Answer  read  as  evidence ;  not  to  discredit  it. 

52.  At  law  the  whole  answer  read. 

53.  Register,  not  kept  according  to  the  Canon. 

54.  Register :  a  leaf  lost. 

55.  Object  of  taking  it  in  secret 

56.  Entries  in  bankers'  books,  not  communicated,  for,  not 

against,  the  customer. 

57.  Distinction  on  affidavit  before  Justice  of  Peace,  and 

Judge,  in  Scotland, 

58.  Improperly  rejected :  no  new  trial,  if  the  Court  satis- 

fied. 

59.  Against  denial  of  attestation  by  all  the  witnesses. 

60.  Second  commission  abroad,  defendant  not  having  had 

opportunity  to  cross-examine,  qualified. 

61.  Duty  of  Commissioners. 

g^  ^  Practice   of   supplying  Interrogatories  from  time  to 
qq'  )      time :    formerly  all    prepared    before    commissioa 

*  ^     6pened. 
64.    Second  commission,  defendant  not  having  Interrogt« 
lories  prepared,  discretionary. 
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65.    In  perpetuam  memoriam  liot  pablished  ia  life  of  wit- 
ness.   Exception. 
06.    In  perpetuam  memoriam  distingaished  from  de  bene  esse, 
C7.     To  points  not  in  issue  of  no  eCfect. 

68,  Examination  de  bene  esse  granted  on  bill  to  perpetuate 

before  appearance  of   iufant  defendant  under  cir- 
cumstances, and  qualified. 

69.  Examination  de  bene  eise  not  extended  to  a  prisoner 

for  capital  felony. 

1.  Probate  of  Will  in  the  Ecclesiastical  Court  sufficient^  as 

far  as  it  goes:  farther  proof,  if  necessary,  may  be  pro- 
ceeded on  in  this  Court.  -----  I.    54 

2.  Injunction  Bill  charging  fraud  in  obtaining  verdict :  aflS- 

davits  contradicting  the  Answer  read  in  support  of  the 

Injunction  on  the  merits.     Isckac  v.  Humpage{a).        -  I.  427 

3.  Answer  of  one  defendant  not  evidence  against  the  rest. 

Janes  y.  Turberville.  -        -        -        -        -        -  ll.     11 

4.  Bill  for  specific  performance  of  a  parol  agreement  to  re- 

new ;  plaintifif  having  built  a  house :  the  only  witness 
for  the  plaintifif  having  proved  an  agreement  different 
from  that  in  the  Bill,  two  defendants  by  answer  stated 
an  agreement  different  from  both  :  in  strictness  the  Bill 
ought  to  be  dismissed :  but  specific  performance  was 
decreed  according  to  the  Answers,  with  costs  against 
the  plaintiff.     Mortimer  v.  Orchard.  -        -        -  II.  243 

5.  Plaintiff  cannot  have  a  decree  on  the  testimony  of  one 

witness  contradicted  by  the  Answer  of  one  defendant.  II.  244 

6.  Evidence  to  prove   the  intention  of   the  parties  to  a 

Settlement    refused.      Brydges  v.    The  Vtichess    of 

Chandos. II.  417 

7-  Legacy  to  Mrs.   G.      Evidence  admitted.      Abbot  v. 

Massie.     ---------  III.  148 

8.  Upon  a  legacy  to  the  wife  of  the  testator,  by  the  descrip- 
tion of  *^  his  chaste  wife,"  evidence  of  her  incontinence 
b  not  admissible.        --.....  lY.  809 

9*  Evidence,  that  an  appointment  was  improperly  obtained, 
being  executed  by  a  Will  regularly  proved,  was  re- 
jected.    Kemp  V.  Kemp.  -----  V.  849 

W.  A  rule  of  property  in  equity  is  not  therefore  to  be 
adopted  at  law :  the  Courts  in  some  respects  proceeding 
upon  different  principles :  Courts  of  Equity,  for  hi- 
stance,  not  allowing  a  single  witness,  unless  supported 
by  circumstances,  to  prevail  against  a  positive  denial 
by  the  Answer.  -------  VI.  183 

11.  The  question,  whether  evidence,  viz.  a  schedule  written 

by  tne  testator  subsequent  to  the  Will,  could  be  ad- 
mitted, was  not  decided.    Pole  v.  Lord  Somers.  -  YI.  309 

12.  Upon  a  presumption  of  satisfaction  by  Will  admissible : 

Ist,  to  constitute  the  fact,  that  the  testator  was  debtor : 

2dly,  to  meet  or  fortify  the  presumption.      .        .        -  YI.  321 

(a)  Sec  page  4:)!,  note.  , 
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13.  Evidence  adnutted  upon  equities  arisinff  out  of  preramp* 

tions ;  and  in  the  case  of  the  next  of  kin  and  executor 
evidence  between  theWill  and  the  death  of  the  testator, 
but  as  to  his  intention  at  the  date  of  the  WiD.    -        .  Yl 

14.  A  notary  public  has  credit  every  where ;  but  the  certifi- 

cate of  a  ma^strate  of  a  colony  abroad  requires  evi- 
dence to  his  character.    Hutcheon  v.  Manmngtonm      -  YI 

15.  Whether  the  rule,  that  a  Deed  thirty  years  oU  proves 

itself^  applies  to  a  Will,  qucere.    M*Kenire  v«  Frcuer.  DC 

16.  Decree  upon  the  evidence  of  a  single  witness  against  the 

positive  contradiction  of  the  Ajoswer,  containing  dr- 
cumstances  giving  greater  credit  to  the  deposition :  the 
defendant  declimng  an  Issue.  Ecut  India  Company 
V.  Donald.         --.....•  IX. 

17.  Rule  of  evidence  in  equity,  that,  if  there  is  nothing  more 

than  the  positive,  unqualified,  assertion  of  one  witness, 
and  a  positive  denial  by  the  defendant,  the  plaintiff 
shall  not  have  a  decree.  Exception  to  that  rule  upon 
circumstances,  giving  greater  credit  to  the  witness.       -  IX. 

18.  Principle,  upon  the  question,  whether  the  circumstances 

outweigh  the  rule,  that  there  shall  be  no  decree  upon 
the  evidence  of  a  single  witness  against  a  positive  draial 
by  Answer,  that  the  defendant  may  have  an  Issue.        -  IX 

19.  The  rule  of  evidence  in  the  Accountant-General's  office 

ought  to  be  the  same  as  in  the  Court.  Therefore  upon 
the  marriage  of  a  woman,  entitied  to  the  interest  of  a 
fund  for  her  separate  use,  an  affidavit  was  required, 
beyond  the  marriage,  and  identity,  that  there  was  no 
settiement,  or  agreement  for  a  settlement ;  without  pre- 
judice to  future  cases.  Clayton  v.  Gresham.  -  -  X 
SO.  Depositions  to  a  fact,  not  put  in  issue,  not  permitted  to 

be  read.     Clarke  v.  Turton*       -----  XI 

21.  Evidence  in  the  Cause,  though  not  read  at  the  hearing, 

may  be  received  by  the  Master.     Smith  v.  Althus.        -  XI 

22.  Lease  not  decreed  upon  expenditure  in  repairs  and  im- 

provements under  an  alleged  agreement,  proved  by  one 
witness :  the  Answer  containing  a  positive  denial  of  the 
agreement ;  which  denial  was  idso  confirmed  by  circum- 
stances.   PiUing  V.  Armitage.  .... 

23.  No  Decree  upon  the  evidence  of  a  single  witness  agunst 

the  Answer ;  unless  the  Answer  is  not  positive,  or  the 
witness  is  confirmed  by  circumstances.  ...        XII 

•  24*.  Answer  of  one  defendant  not  evidence  agwist  another. 
As  to  the  Answer  of  a  mere  trustee,  against  whom  the 
plaintiff  does  not  desire  a  personal  decree,   quasre. 
Morse  y*  RoyaL         ------.        XII 

25.  Upon  a  question  of  legitimacy,  depending  upon  a  chain 
of  distinct  circumstances,  in  the  Knowledge  of  different 
individuals,  and  the  defendant,  an  infant,  kept  out  of 
the  way,  an  examination  de  bene  esse  would  have  been 
granted ;  though  not  within  any  of  the  three  cases,  viz. 
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VoL    Pafe 

Witnesses  of  the  age  of  seventy ;  or  quitting  the  kii^- 
dom ;  or  a  fact  dependinff  on  a  sinale  witness.  But  a 
proposal  to  have  the  infant  brought  into  Court,  and 
the  Six  Clerk  assigned  as  guardian  to  put  in  his  Answer, 
was  adopted.     SkeUeyv. .  -        -        -        -       XIIL    56 

96.  Discretion  of  Commissioners,  taking  depositions,  not  to 
examine  each  witness  to  all  the  Interrogatories,  and  to 
reject  what  is  liot  evidence,     Whitelock  v.  Baker.        *       XIIL  511 

27.  Publication  enlarged  upon  a  special  case ;  where  farther 
evidence  is  necessary ;  and  it  can  be  had  without  in- 
justice or  danger:  not  upon  ignorance,  or  negligence 
of  an  agent ;  nor  to  the  prejudice  of  a  party,  even  by 
delaying  the  hearing ;  and  affidavit  required,  that  the 
party,  his  Clerk  in  Court,  and  Solicitor,  have  not  seen^ 
or  been  informed  of,  the  depositions,  and  will  not,  &c.       XIII.  512 

SB.  Order,  that  depositions  shall  be  read  at  the  trial  of  an 
Issue ;  if  the  witness  shall  be  then  dead ;  or  proved  to 
be  in  soch  a  state  of  health  as  not  to  be  capable  of  at- 
tending. Without  such  Order,  to  make  the  depositions 
evidence  at  law,  the  whole  Record  must  be  read.  Palmer 
yr.  Lord  Aylesbury.     -•-•---         XV.  179 

29.  Witnesses  having  been  examined  de  bene  esse^  with  the 

view  to  a  trial  at  law,  the  examination  of  another  wit- 
ness is  not  permitted  without  strong  circumstances ;  as, 
upon  a  second  Ejectment,  brought  after  verdict  for  the 
defendant,  the  examination  of  a  witness,  produced  at 
the  trial,  who  had  not  been  examined  under  a  bill  to 
perpetuate  testimony,  was  permitted,  not  as  to  other 
witnesses.     Palmer  v.  Lord  Aylesbury.        -        -        -         XV.  299 

30.  Distinction  as  to  an  Answer  to  a  Bill  of  Discovery,  read 

as  evidence  at  law :  the  whole  must  be  before  the  jury.  XV.  362 
SI.  Depositions  before  publication  suppressed ;  being  taken 
by  the  Commissioners  ready  prepared :  the  witness  being 
agent  in  the  cause ;  and  the  mode,  in  which  the  Court 
receives  the  information,  whether  from  the-  Commis- 
sioners, or  otherwise,  is  not  material.  The  Commission 
directed  to  proceed  for  the  purpose  only  of  re-examining 
that  witness ;  substituting  another  Commissioner  for  one, 
who,  having  refused  to  qualify,  was  not  permitted  to  be 
present  at  the  examination.  This  Order  not  to  prevent 
the  Court's  opening  the  depositions,  if  a  case  of  ne- 
cessity should  arise :  as,  if  the  witness  could  not  be 
again  examined.     Shaw  v.  Lindsey.  ...         XV.  380 

32..  Depositions  suppressed  i  the  Commissioners  having  em- 
ployed the  Clerk  of  one  of  the  parties  as  their  Clerk.  XV.  380 
S3.  Witness  cannot  give  as  his  evidence  answers  in  writing 
prepared  before  the  examination :  nor  is  any  suggesti<m 
to  him  by  the  attorney,  counsel,  or  any  other  person, 
during  the  exammation,  permitted ;  and  in  equity,  when- 
ever such  fact  is  disclos^,  the  deposition  will  be  sup- 
presse4.    *•'-••-•---        XV.  381 
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34,  Depositions  suppressed,  and  a  re-examinadon  directed ; 
the  deposition  being  taken  from  the  witness,  using  during 
the  examination,  full  minutes  in  writing,  which  she  stated 
to  have  been  originally  her  own,  put  into  method  by  the 
attorney ;  and  so  copied  with  some  corrections  by  herself. 

S5.  Extrinsic  evidence  admitted,  not  to  construe  a  Will,  but 
to  shew,  with  reference  to  what  it  was  made. 

36.  Forgery  not  conclusive  against  a  fact,  proved  by  other  evi* 

dence.    Lloyd  v.  Paasingham.    ---..•]! 

S7.  The  Fleet  Register  evidence,  not  as  a  Register,  but  a 

declaration  upon  the  fact.    Lloyd  v.  Pctssingham.        -       1 

38.  By  the  Canon  Law  the  Clergy  are  required  weekly  to 
form  and  sign  the  Registers,  and  annually  to  transmit  a 
duplica|;e  to  the  Ordinary.     That  duplicate  is  evidence.       ^ 
;  39.  Evidence  not  admissible  to  alter  a  Will.  Herbert  v.  Reid.       Z 

40.  Whatever  is  wanting  to  shew  the  consideration,  and  from 

whom  it  moves,  may  be  supplied  by  evidence  dehors  the 
Deed ; .  where  such  evidence  does  not  contradict  the 
Deed.        ---------X 

41.  Cross-examination  as  to  the  execution  of  Deeds.     Order 

in  the  alternative ;  either  that  the  Examiner,  with  whom 
they  were,  should  cross-examine ;  or  that  they  should 
be  delivered  to  the  Examiner  for  the  other  party  for 
that  purpose.     Turner  v.  Burleigh.     -        -        -        -      X 

42.  Power  of  the  Court  of  Chancery  to  examine  vivd  voce. 

Turner  v.  Burleigli*  ...---      X 

43.  Re-exanunation  not  of  course ;  but  at  the  discretion  of 

the  Court  on  special  application.  Purcell  v.  RPNafnara.      X 

44.  Order,  after  decree  on  behalf  of  a  defendant,  for  the 

examination  of  another  defendant  upon  Interrogatories, 
who  had  been  examined,  and  cross-examined ;  restrained 
to  such  of  the  points  in  the  Cau^e,  to  which  she  had 
not  been  examined,  as  the  Master  should  think  reason- 
able.    Purcell  V.  M^Namara.     -----      X 

45.  Interrogatories  foe  examination  of  a  party  settled  by  the 

Master.     Purcell  \.  M'Namar  a.  -        -        -        -     S 

46.  Under  a  power  of  sale  with  consent  of  parties,  testified 

by  any  writing  or  writings  under  their  hands  and  seals* 
&c.  attested  by  two  or  more  witnesses,  the  attestation, 
going  only  to  sealing  and  delivery,  held  not  sufficient : 
nor  a  subsequent  attestation,  that  they  also  signed :  but 
a  Case  was  directed  (a).     Wright  v.  Wakeford.  -      3 

47.  A  single,  witness,  not  corroborated,  not  sufficient  against 

positive  denial  by  the  Answer.  Cooke  v.  Clayworth.     -    X 
^  48.  Copies  Qf  the  books  of  the  Bank  of  England  are  evi- 
dence :  but  upon  a  question,  whether  the  signature  to 
a  transfer  is  the  genuine  hand-writing,  the  book  must 
be  profluced.    Auriol  v.  Smith.  -        -        -        -    X 

49.  Copy  of.  the  Parish  Register  evidence.  -        -        -    X 


(«>  Sec  Ui€  note,  Vol.  XVII.  -page  160. 
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A  siiide  witness  cannot  prevail  against  the  Answer,  unless 
confirmed  by  circumstances.     Savage  v.  Brocksopp.     - 

Answer  read  as  evidence,  contrasted  with  the  other  evi- 
dence ;  not  for  the  purpose  of  discrediting  it.  Savage 
T.  Brocksopp.     ^------.- 

Diatinction  at  Law  and  in  Equity  as  to  reading  the  An- 
swer.    At  Law  the  whole  must  be  read.      -        -        - 

As  to  admitting  in  evidence  a  Parish  Register,  not  kept 
according  to  the  Canon,  requiring  weekly  entries,  or  a 
copy  without  proof,  that  the  original  is  not  to  be 
found,   quaere.     Walker  v.  Wingfield, 

Parish  Register  admissible  evidence  notwithstanding  the 
loss  of  a  lea^  not  destroying  the  series  of  entries. 
Walker  v.  Wingfield. 

Olject  of  taking  evidence  in  secret  to  prevent  attempts 
to  support  defective  evidence  already  given :  but  farther 
inquiry,  when  necessary,  not  refused. 

.  Entries  in  bankers*  books,  not  proved  to  have  been  com- 
municated to  the  customer,  not  evidence  against,  but 
may  be  for,  him.     Ex  parte  Pease.     -        -        -        - 

.  No  instance  of  this  Court  taking  notice  of  an  affidavit 
before  a  Justice  of  Peace  in  Scotland  \  though  the 
Courts  of  late  have  acted  upon  affidavits  before  Judges 
«f  the  superior  Courts  there.       -        -        -        -        - 

•  No  new  trial  upon  the  improper  rejection  of  evidence,  if 

the  Court,  judging  upon  the  whole  Record,  is  satisfied, 
that  the  verdict  is  right.      ------ 

^«  Proof  against  the  denial  of  all  the  witnesses  to  a  Will  of 
their  attestation.  ------- 

^*  Commission  to  examine  witnesses  abroad  executed  and 
returned,  the  defendant,  who  had  not  Interrogatories 
prepared,  not  having  had  the  opportunity  of  cross-ex- 
amining. A  new  Commission  granted  for  that  purpose ; 
the  defendant  to  state,  whom  he  wishes  and  undertakes 
to  cross-examine;  but  the  plaintiff's  depositions  not 
suppressed.     Campbell  v.  Scougal.     -        -         -         - 

•  Commissioners  for  examination  of  witnesses  are  to  act 

impartially;  though  to  a  certain  extent. they  have  under 
their  particular  care  the  interest  of  the  party  appointing 
them.         --------- 

*•  As  to  the  modem  practice  in  country  causes  to  supply 
Interrogatories  from  time  to  time,  until  the  supply  of 
witnesses  is  exhausted,  queer e.     -         -        -         -         - 

li  Practice  formerly  to  prepare  all  the  Interrogatories  both 
for  cross-examination  and  original  examination  of  de- 
fendant's witnesses  before  Commission  opened.     - 

^  Instances  after  Commission  executed,  of  a  new  Commis- 
sion granted  or  refused  to  a  defendant,  not  having  In- 
terrogatories prepared,  at  discretion;  to  be  granted 
with  very  deliberate  attention  to  the  circumstances;  not 
suppressing  the  depositions  taken ;  but,  if  necessary, 
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and  a  reasonable  account  giren,  why  the  defendant's 
case  was  not  brought  forward  under  the  first  Cornmia* 
sion,  allowing  him  a  new  one  for  cross-examination  and 
the  direct  examination  of  his  witnesses.      -        *        «       ]! 

65.  Depositions  in  perpetuam  rei  memoriam  not  published  in 

the  life  of  the  witness  except  on  incapacity  to  travel  by 
sickness,  &c. :  such  Orders,  except  in  the  excepted 
cases,  proceeding  on  affidavit  of  the  death  of  the  wit- 
ness ;  some  expressly  declaring,  that  the  depositions  of 
the  other  witnesses  shall  not  be  read.  Morrimm  ▼• 
Arnold.     ----.----J 

66.  Distinction  between  examination  in  perpetuam  rei  memo* 

riam  and  de  bene  esse.  In  a  suit  for  the  former  pur* 
pose  after  the  examination  there  is  an  end  of  die  Cause*       3 

67.  Examination  to  points  not  in  issue  of  no  effect.      -        *-       li 

68.  Examination  de  bene  esse  granted  to  plaintifis  in  a  Bill 

to  perpetuate  testimony  after  Subpcena  served,  but  be- 
fore appearance  of  infant  defendants,  in  contempt  by 
the  Messenger's  Return,  that  they  had  absconded  and 
were  not  to  be  found,  on  affidavit  of  the  materiality  of 
the  evidence  and  danger  of  its  loss,  and  undertaking  to 
proceed  with  all  due  diligence  to  issue  and  examinatioR 
m  chief,  to  be  proved  before  publication  of  the  depo* 
sitions  de  bene  esse.     Frere  v.  Green.  -        -        -       3i 

69*  Examination  de  bene  esse  not  extended  beyond  the  cases 
of  a  single  witness,  the  age  of  seventy,  and  dangerous 
illness,  to  a  prisoner,  charged  with  a  capital  felony.  Anon.       X 


Attorney  and  Solicitor. —  Hand-writing. — Interest. — 
Parol.  —  Pedigree.  —  Presumptive.  —  Record.  —  Wit- 
ness. 

Attorney  and  Solicitor. — 1.    Mast  disclose  acts :  not  confi- 
dential communications. 

1.  Attorney  examined  as  a  witness  must  disclose  acts  done 
in  his  presence  by  his  client,  as  execution  of  a  Deed, 
&c.  not  private  confidential  conversation  with  him ;  as 
the  reasons  for  making  it,  &c.  On  motion  to  suppress 
the  depositions  referred  to  see  what  part  came  to  his 
knowledge  as  confidential  attorney,  in  order  to  have 
that  suppressed.    Sandford  v.  Remington. 

m 

Hand-writino  —1  r  W^^°®»*  ^^^^  J**^®  *®«"»  ^^®  V^^Y  ^"to. 

A*3     Aod  swear  to  his  belief.    Not  from  com- 
^'i     parison  of  hands,  or  merely  thinking  it 
"^     like. 

1.  Rule  as  to  proof  of  hand-writing,  the  witness  must  have 
seen  the  party  write;  and  swear  to  his  belief,  that  the 
writing  produced  is  his.  .        *         ^        •         « 

S.  Comparison  of  hands  by  a  person,  who  never  saw  the 
party  write,  is  not  evidence.       *...«• 
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Vol.    Page 
S.  If  the  mtness  will  not  swear  to  his  belief  of  the  hand- 
wridng,  but  says,  that  he  thinks  it  like,  the  Lord  Chan-^ 
cellar  oi  opinion,  that  is  not  evidence.        •        •        •      VIIL  476 

[mtbrbst. — 1«    Evidence  of  creditors  for  decree  for  a  legacy 

rejected. 

S.  Auctioneer's  commission  does  not  defeat  his  evi- 
dence. 

9. 1  Objection  not  waved  by  Gross-examination^  as 

4. 5      >Lt  law. 

4»  Of  creditor  to  sustain  a  commission  of  bank- 
ruptcy cannot  be  objected  by  himself. 

L  Evidence  of  bond  creditors  of  testator  not  admissible  to 
obtain  a  decree  for  payment  of  a  legacy;  as  they  must 
be  preferred  to  legatees.    Jones  v.  Turbermlle.   -        -  II.     11 

2.  The  mterest  of  an  auctioneer  from  his  commission  does 

not  defeat  his  evidence.      •••..«       XIII.  474 

&  In  Equity  objection  to  the  competence  of  a  witness  from 
interest  not  waved  by  cross-examination.  Moorhouse 
v«  De  PassoH»  •.«..••       XIX.  43S 

i  At  law  objection  to  the  competence  of  a  vritness  waved 
by  pursuing  his  cross-examination,  after  his  interest 
appears ;  which  formerly  could  be  inquired  into  only  on 
the roJr  dire:  now,  if  interest  comes  out  at  any  period, 
the  evidence  is  rejected.    ««•-..       XIX.  434 

5*  The  objection  to  a  creditor,  as  a  competent  witness  to 
sustain  a  Commission  of  Bankruptcy,  cannot  be  taken 
by  himself  to  preclude  his  examination.  Ex  parte 
Chamberlain.     --------      XIX.  481 

Parol. — I.    Not  of  agreement  that  annuity  should  be  redeem- 
able. 

2.  On  written  agreement  in  case  of  fraud  or  admission. 

3.  Not  as  to  which  clauses  were  read. 

4.  In  what  cases. 

5.  Declarations  of  party,  previous  to  execution ,  in 

support  of  the  deed :  subsequent,  impeaching  it, 
rejected. 

6.  In  what  cases. 

7.  )  To  rebut  presumption.  Between  executor  and  next 

8.  5     of  kin. 

9.  Where  written  rejected. 

10.  Not  against  conditions  of  sale  by  auction.    Written 

alterations  with  jealousy. 

11.  Not  as  to  what  part  of  a  paper  ingrafted  into  a  con- 

tract was  read. 

12.  On  latent  ambiguity. 

13«    Declarations  previous  and  subsequent  to  the  Will 
of  little  weight. 

1*  Parol  evidence  not  admitted  to  prove  an  agreement  made 
upon  the  purchase  of  an  annuity,  that  it  should  be  re- 
deemable.   Hare  v^  Shearwood.         -        -        -        -  I,  241 

^  On  a  written  agreement  parol  evidence  admissible  in 
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equity  in  cases  of  fraud,  and  where  party  will  admit 
there  was  some  agreement.  -----  1. 2 

S«  Agreement  for  a  lease  of  a  farm,  referring  to  a  paper 
containing  the  terms  :  Bill  for  specific  performance  ac-. 
cording  to  such  clauses  as  had  been  read  to  the  plain- 
tiff: parol  evidence,  to  prove  that,  was  refused;  and 
the  Bill  dismissed.    Brodie  v.  St.  Paul.      -        -        -  I.  $ 

4.  In  what  cases  parol  evidence  admissible.         ^        ^        •  I.  Si 

5.  Declarations  of  a  party  to  a  Deed,  previous  to  the  exe- 

cution,  admitted  in  support  of  the  Deed,  against  impu* 
tations  of  fraud :  declarations  subsequent,  impeaching 
the  Deed,  were  rejected.     ConoUy  v.  Lord  Howe.       j-  Vi'Tf 

6.  Parol  evidence  admissible  upon  a  latent,  not  upon  a  pa- 
-  ;  tent,    ambiguity ;    to   rebut  equities,   grounded  upon 

presumption ;  and  perhaps  to  support  the  presumption ; 
to  oust  an  implication;  and  to  explain,  what  is  parcel 
of  the  premises  granted  or  conveyed.  -,        -        .  VI?  jS 

7.  Parol  evidence  admissible  to  rebut  a  presumption,  with-^ 

out  regard  to  the  nature  of  it ;    as,  whether  a  mere 

casual  conversation  with  a  stranger,  or  between  the  n 

parties^  and  upon  the  subject ;  or  whether  at  the  time 

of  the  transaction,  previous  or  subsequent :  but  those 

circumstances  are  very  material  with  reference  to  the 

weight  and  efficacy  of  it.     Trimmer  v.  Bayne.  -         VIL  S 

8.  Where  the  executor  is  trustee  of  the  residue  for  the  next 

of  kin,  parol  declarations  previous  and  subsequent  to  the 
Will,  as  well  as  at  the  time,  are  admissible :  but  their 
weight  and  efficacy  very  different.        -        -        -        -         yil.  5 

9.  Evidence  in  writing,  not  admitted,  as  an  agreement  un- 

stamped, does  not  prevent  parol  evidence ;   if  other-    •  - 

wise  admissible.     Hiern  v.  Mill.  -        -         -        -       XIII.  I 

• 

10.  Parol  evidence  against  conditions  of  sale  by  auction  re- 

jected.    Alterations  in  writing    permitted   with  great 

jealousy.    ---------       XIII.  4 

11.  Though  a  paper,  as  the  particular  upon  a  sale  by  auction, 

may  by  reference  be  engrafted  into  a  contract  within  the 
Statute  of  Frauds,  that  will  not  authorise   the  intro-     > 
duction  of  parol  evidence  to  shew  what  part  was  read.  XV.  S 

12.  Legacy  to  A.  if  in  the  testator's  service  at  the  time  of  hist 

decease.  Parol  evidence  admitted  to  shew,  that,  though 
she  had  quitted  his  house,  she  continued,  and  was  con- 
sidered by  him  as,  in  his  service ;  and  upon  that  evi- 
dence the  legacy  was  established.     Herbert  v.  Reid.    -  •     XVI.  4 

13.  Evidence   of  testator^s  declarations,  previous  and  sub- 

sequent to  his  Will,  as  to  his  intention  admitted ;  but 

of  Uttle  weight  against  what  passed  at  the  time   of  ' 

making  it.  --------       XIX.  6 

Pedigree. — 1.    Hearsay  of  declarations  by  bnsband,  as  well  as 

relations  by  blood,  as  to  wife's  legitimacy. 
2.     Slight,  as  reputation,  snfRcient.    Forgery  of  con- 
siderable weight;  though  not  decisive.-  • 
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V«l.    Pase 
PBDtOftBS. — d.    DecUntioas  of  heads  of  families  on  inqnisitions 

past  mortem. 

4.  InscjripUoos  on  tomb-stones  and  rings. 

5.  Hearsay  of  relations:  not  the  opinion  of  the 

neighbourhood. 

6.  QnaliGcation  as  to  tradition. 

7.  Declarations  of  relations :  inconclasive  without 

shewing  the  occasion :  whether  of  physician 
or  servants 

1.  In  the  case  of  pedigree  hearsay  evidence  of  declarations 
by  the  husband  as  to  his  wife^s  legitimacy  admissible,  as 
well  as  those  of  relations  by  blood.     Votvles  v.  Young.         XIII.  140 

1  Upon  pedigree  slight  evidence  sufficient;  as  reputation;  and 
a  forgery  established  is  not  decisive ;  but  weighs  consider- 
ably against  the  party  producing  it.     Fowles  ▼•  Young.       XIII.  140 

3.  Evidence  of  pedigree  by  declarations  of  heads  of  families 

open  inquisitions  post  mortem.  ....      .XIII.  143 

4.  Inscriptions  upon  tomb-stones,  and  engravings  on  rings 

evidence  of  pedigree.         ......       XIII.  144 

&  Hearsay  of  relations  admitted  to  prove  consanguinity;  and 
without  the  correctness,    required  upon  other  facts. 
The  degree  therefore  is  not  required.     But,  the  prin- 
ciple beuig  interest,  the  opinion  of  the  neighbourhood 
wUlnotdo.        .        .        .        -        -        -        -        -       Xni.  147 

6*  Qualification  as  to  evidence  of  tradition,  even  upon  pe- 
digree*   It  must  be  from  persons,  bavins  such  a  con- 
nection with  the  party,  that  it  is  natural  and  likely, 
from  their  domestic  habits,  that  they  are  speaking  the 
truth,  and  could  not  be  mistaken.     Upon   that  prin- 
ciple, descriptions  in  Wills,  monuments,  bibles,  &c.  are 
admitted.     tVliitelocke  y.  Baker.         -        -        -        -       XIII.  511 

7.  Declarations  of  relations  evidence  of  pedigree ;  but  in- 
conclusive,  without  shewing  on  what  occasion;  what 
led  to  them,  &c.  Whether  a  physician  or  servant, 
who  attended  the  family,  can  be  admitted  as  one  of  tlie 
£amily,  qtuere.     Walker  v.  Wingjield.         -        -        -    XVIII.  443 

^ttVMPTlVB. —  1.     Of  declaration   of  charitable  use  from  an 

entry  in  tin  ancient  book  without  date  or 
signature. 

2.  Discharging  legacy  from  debts  of  legatee  to 

testator. 

3.  Written  statement,  and  account  books,  as 

to  what  testator  considered  his. 

4.  Of  release  of  bond-debt. 

6.     Of  deed  of  appointment;  the  only  copy  not 
executed,  from  recitals  in  a  settlenieut 
and  charges  in  a  solicitor's  books. 
6.     Of  signature ;    though  attestation  only   to 

sealing  and  delivery. 
•  ^Of  settlement  from  drafts,  statement  in  ab- 
'}      stract,  paper,  importing  to  be  ao  attested 
'C      copy,  &c. 
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Presumptivb. — 9.    Of  signatare;   though  aCtestitimi  oidj  to 

sealing  and  delivery. 
10.    Of  testator^s  competence  from  a  sobaequeot 

paper  regarded  with  jealousy. 
1 U    That  witnesses  saw  testator  execate,  if  they 

might  have  seen. 

I.  A  declaration  of  uses  by  the  Founder  of  a  Charity  pre- 
sumed from  an  entry  in  an  ancient  book,  purporting  to 
be  such  declaration,  but  without  signature  or  date :  the 
book  being  kept  by  the  trustees  for  entering  their  pitH 
ceedings ;  and  containing  an  order  by  the  trustees, 
dated  six  years  after  creation  of  the  trust,  that  the  de- 
claration of  the  Founder  be  then  entered  as  a  direction 
to  the  trustees.     Attorney-General  y.  BouUbee.     II.  S8(K  *  I 

ft.  A  legatee,  son-in-law  to  the  testator,  was  held  entitled 
to  hb  legacy,  discharged  from  debts,  due  by  him  to  the 
testator,  and  a  debt,  for  which  the  testator  was  his 
surety,  upon  evidence  from  the  testator's  accounts, 
letters,  and  memorandums  in  his  hand-writing.  Parol 
evidence  of  declarations  in  conversation  was  produced 
for  the  same  purpose:  but  the  Court  appeared  to  rely 
on  the  evidence  in  writing.    Eden  v.  Smyth. 

3.  A  statement  of  property,  written  by  the  testator,  and 

his  books  of  accounts,  admitted  as  evidence,  that  be 
considered  as  his  property,  and  meant  to  dispose  o^ 
property,  not  strictly,  though  in  some  sense,  his:  viz. 
mort^ges  and  leases,  the  property  of  his  wife  under 
a  Will,  by  which  he  was  executor  with  her  before  mar- 
riage.    Druce  v.  Denison,  -        -        -        .         . 

4.  Circumstances  not  sufficient  evidence  of  a  release  of  a 

bond-debt.     Reeves  v.  Brymer.  _         -         -         - 

5.  Decree  for  raising  money  under  a  deed  of  appointment ; 

though  the  only  copy  produced  appeared  not  executed ; 
upon  recitals  of  it  in  a  settlement,  as  a  subsisting  ef- 
fectual deed,  and  evidence  from  the  books  of  a  de- 
ceased solicitor  of  charges  for  the  preparation  and  exe- 
cution of  it.     Skipwith  v.  Shirley.       -         - 

6.  Power  of  appointment  by  deed,  to  be  signed  and  sealed 

in  the  presence  of  witnesses.  The  attestation  applying 
only  to  sealing  and  delivery,  though  the  deed  purported 
to  be  signed,  sealed,  and  executed,  it  was  presumed, 
that  the  signature  was  in  the  presence  of  the  witnesses. 
McQueen  v.  Farquhar,        -----. 

7.  The  existence  and  execution  of  a  settlement  by  indentures 

of  lease  and  release  presumed  from  circumstances: 
principally  the  existence  of  the  drafts ;  the  statement  in 
an  abstract  of  the  title ;  and  the  existence  of  the  lease 
for  a  year  of  other  estates,  appearing  to  have  been  in- 
cluded in  the  same  plan  of  settlement.  Ward  v. 
Gamons.  --..-.«.      X\ 
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.  The  production  of  a  paper,  importing  to  be  an  attested 
copy,  may  with  other  evidence  have  considerable  weight. 

'•  Power  to  be  executed  by  deed,  signed  and  sealed  in  the 
presence  of  witnesses,  and  the  deed  expressed  to  be 
80  executed,  though  the  attestation  appeared  to  be 
only  to  the  sealing  and  delivery,  signature  in  the  pre-* 
sence  of  the  witnesses  presumed,        .... 

I  Subsequent  paper,  though  evidence  of  competence  of  a 
testator,  regarded  with  considerable  jealousy;  as  he  is 
not  permitted  to  prove  his  own  sanity.  Inference,  that, 
if  not  then  conscious  of  his  competence  at  the  previous 
time,  he  would  have  re-executed  the  Will.   -        -        ^ 

.  Implication,  that  witnesses  to  a  Will  saw  the  testator  ex- 
ecute, if  so  situated,  that  they  might  have  seen  him ; 
not,  where  they  were  in  an  adjoining  room,  and  could 
not.  --..--.-- 

CORO.-^I,    Of  another  Court. 

•  Papers  of  Record  in  another  Court  of  Justice  used  at 
the  hearing  of  a  cause  in  the  Court  of  Chancery,  saving 
just  exceptions.  .-..--• 


TNE8S. — 1. 
2. 
8. 
4. 

6. 
6. 
7. 


Goody  who  can  recover  nothiog  ia  the  suit. 

Father  to  bastardize  his  issue. 

Not  to  disclose  to  parties. 

Demurring  to  discovery,  though  more  effectual 

than  examinatioD ;  and  interest  charged. 
Not  to  be  discredited  by  the  party  calling  him. 
Examination  to  credit  after  publication. 
To  old  Will,  of  whom  no  account  could  be  given, 

dispensed  with. 

8.  Examination  to  credit  after  publication. 

9.  To  devise  insane :  hand>writing  proved. 

^^  C  Examination  to  credit  after  publication  :  limited 
^.'<      to  the  general  question  :  not  as  to  the  ground 
'(      of  opinion. 

12.  To  deed   mast  state  the  circumstances  of  tlie 

execution. 

13.  Not  to  contradict  his  attestation.    Other  evi* 

dence  admissible ;  or  presumption. 

14.  Whether  attestation  of  Vice-Consul  in  his  public 

character  good  to  a  devise. 

15.  Id  the  cause  not,  as  others,  examined  before  the 

Master  without  leave. 

16.  Kefusal  to  answer  criminating  question  not  an 

admission. 
17*    Examination  to  credit  at  law. 
18.     Examination  de  bene  esse  in  what  cases. 
19*    Re-examined  before  publication  on  affidavit  of 

mistake. 

20.  Of  mistake  on  indictment. 

21.  Re-examined  after  publication  on  affidavit  of  mis- 

take :  limited  to  that. 

R  2 
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XVII.  144 


XVII.  458 


XIX.  506 


XIX.  671 


XI.  559 
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Witness. — 22.    Refasing  to  answer  criminating  question  no  in- 
ference of  the  truth. 

23.  Not  compelled  to  answer  qaestions  tending  to 

subject  him  to  penaltj,  &c.   How  the  qnestiou 
made. 

24.  Not  now  cautioned,  when  not  bound  to  answer. 

25.  Concealed,  as  to  conversation  over-heard,  re- 

ceived with  caution. 

26.  Compelled  :  though  his  civil  right  affected. 
27.-^  On  demsavit  vel  non  all   examined,  except  ne- 
28.  S     cessity  or  waver:  the  rule  not  merely  tech- 
29.3     nical. 
do.     Impeaching  his  act. 
31.    Necessary  exceptions  to  general  rule,  that  all 

most  be  examined  against  the  heir. 

!•  Witness  good,  who  can  recover  nothing  in  the  suit.         -  I*  61 

S*  A  father  coming  to  bastardize  his  own  issue  is,  though 

a  legal,  a  very  suspicious  witness.        -        -        -        -  I.  IM 

3.  Witnesses  ought  not  to  disclose  their  evidence  to  parties.  VI.   32 

4.  Bill  for  discovery,  in  aid  of  an  action :  demurrer  by  a 

mere  witness  allowed ;  though  the  discovery  would  be 
more  eiFectual  than  the  examination  at  law,  and  notwith- 
standing a  charge  of  interest  in  the  defendant ;  as  to 
which  he  may  be  called  by  the  plaintiff;  waving  the 
objection;  and,  if  called  against  him,  may  be  examined 
upon  the  voir  dire.     Fenton  v.  Hughes.       -        -        -         VII.  28? 

5.  A  party,  having  called  a  witness,  cannot  discredit  him.         VIL  290 

6.  After  publication  passed  liberty  given  to  exhibit  articles 

as  to  the  credit  of  a  witness,  who  had  been  cross-ex- 
amined, by  general  Interrogatories,  and  as  to  such  par- 
ticular facts  only  as  are  not  material  to  what  is  in  issue 
in  the  cause.     Purcell  v.  M'Namara.  -        -        -       VIII.  SSA 

7.  Proof  of  one  of  the  witnesses  to  an  old  Will,  of  whom  no 

account  could  be  given,  dispensed  with.     M'Kenire  v. 

Fraser.      ----.-----  IX.     5 

8.  Order  after  publication  for  liberty  to  take  out  a  Commis- 

sion, and  examine  witnesses  by  general  Interrogatories 
as  to  the  credit  of  a  witness,  who  bad  been  cross- 
examined,  and  as  to  such  particular  facts  only  as  are 
not  material  to  what  is  in  issue  in  the  cause.  Wood  v. 
Hammerton.       --------  IX.  145 

9.  A  witness  to  a  devise  of  real  estate  having  become  in- 

sane, proof  of  his  hand-writing  was  allowed.    Bernett 

V.  Taylor. IX.  881 

10.  Examination  after  publication  confined  to  general  credit, 

and  to  facts  not  material  to  what  is  in  issue  in  the  cause. 

Carlos  v.  Brooke.       -------  X.    49 

11.  Not  competent  even  at  law  upon  an  examination  to  the 

credit  of  a  witness  to  ask  the  ground  of  the  opinion. 
The  general  question  only  is  permitted,  whether  he  is 
to  be  believed  on  his  oath.  -       .-        -        -        -  X.    50 
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A  witness  to  a  deed  must  state  the  circumstances  of  the 
exeeution:  the  sealing  and  delivery.  In  this  case  an 
objection,  that  he  had  stated  merely,  that  he  was  present 
at  the  execution,  and  was  a  subscribing  witness,  when  - 
the  party  executed  and  signed,  did  not  prevail,  upon 
the  circumstances :  especisdly  as  the  execution  was  not 
put  in  issue.    Burrowes  v.  Lock,  -        -        -        -  X.  470 

.  Witness  is  not  at  liberty  to  contradict  his  attestation.  In 
such  a  case  other  evidence,  from  circumstances,  admis- 
sible ;  as,  where  there  is  no  witness,  or  the  person  does 
not  exist,  sealing  and  delivery  may  be  presumed  from 
proof  of  the  hand-writing.  -----  X.  474 

'.  Whether  the  attestation  of  theVice-Consul  abroad,  ap- 
parently in  his  public  character,  can  be  considered 
as  the  signature  of  a  subscribing  witness  within  the 
Statute  of  Frauds  to  a  Will,  devising  real  estate,  qacsre. 
Clarke  v.  Tmion XI.  240 

'.  Witness  examined  in  the  cause  cannot  be  examined  before 
the  Master  without  leave  of  the  Court :  but  other  per- 
sons may ;  and  to  the  same  points.     Smith  v.  Althus.  XL  564 

L  Refusal  to  answer  on  the  ground,  that  it  tends  to  crimi- 
nate the  witness,  does  not  amount  to  an  admission.        -  XL  523 

.  Examination  to  credit  of  a  witness  at  law.  -        -         XII.  408 

.  Examination  de  bene  esse,  where  the  witness  is  above  the 
age  of  seventy,  or  is  the  only  witness  to  a  particular 
fact.  Refused  upon  affidavit  of  the  agent  to  nis  infor- 
mation from  the  witness,  that  he  can  prove  the  fact,  and 
belief,  that  no  other  person  can  prove  it.  Rowe  v. •       XIIL  261 

.  Order  before  publication  for  re-examining  a  witness  upon 
his  affidavit,  that  through  n^istake  as  to  time  he  sub- 
mitted to  be  examined  without  looking  at  papers,  which 
enable  him  to  answer  more  fully  and  precisely.  Kirk 
v.  Kirk.     ..-...--.       XIIL  280 

.  Evidence,  that  a  witness  upon  recollection  declared,  he 
had  sworn  what  was  not  true,  and  went  back  offering 
to  correct  it,  but  too  late,  admitted  upon  an  indictment 

for  perjury. -        -        -       XIIL  284 

Re-examifiation  of  a  witness  afler  publication,  upon  his 
own  application  and  affidavit,  to  correct  mistake ;  but 
confined  to  that :  the  Court  not  permitting  the  whole 
deposition  to  be  suppressed,  and  an  entirely  new  exa- 
mination.    Kirk  V.  Kirk.     -        -        -        -        -        -       XIIL  285 

Party  demurring  to  the  discovery,  or  witness  refusing  to 
answer,  facts  tending  to  criminate  himself,  no  inference 
to  the  tnith  of  (he  fact.     Lloyd  v.  Passingham.  -       XVL    59 

Witness  not  compelled  to  answer  Interrogatories,  having 
a  direct  tendency  to  subject  him  to  penalties,  &c.  or 
having  such  a  connection  with  them  as  to  form  a  step 
towards  it.  The  question  should  not  be  made  upon 
exception  to  the  Master's  Certificate,  that  he  had 
allowed  the  Interrogatories ;  but,  if  the  witness  takes 
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the  objection,  to  the  Report,  whether  the  examination 

is  or  is  not  sufficient.     Paxton  v.  Douglas,  -        -       XV] 

24.  Relaxation  of  the  old  practice  for  the  Court  to  inform  a 

witness,  that  he  was  not  bound  to  answer.  -         -       XV] 

25.  Evidence  of  conversation  over-heard  by  a  witness,  placing 

himself  behind  wainscot,  &c.  received  with  great  caution. 
Savage  v.  Brocksopp,         ------    XVIE 

26.  Witness  obliged  to  give  testimony ;  though  it  affects  his 

civil  right.  --------       XO 

27.  On  the  trial  of  an  issue,  devisavit  vel  non,  all  the  sub- 

scribing witnesses  must  be  examined,  except  in  cases  of 
necessity ;  as  death,  insanity,  or  absence  abroad,  or  the 
heir  waves  his  right.     Bootle  v.  Bbindell.     -        -        -       Xlli 

28.  The  rule,  requiring  the  examination  of  all  the  witnesses 

to  a  devise,  not  merely  technical.  -         -         -        -       XIX 

29.  Examination  of  all  the  witnesses  to  a  devise  not  a  tech- 

nical rule :  the  decision  binding  the  heir*s  right  to  re- 
peated ejectments,  until  so  vexatious  as  to  call  for  in- 
junction. --------       XES 

50.  Witness,  impeaching  his  own  act,  to  be  received  with  the 

most  scrupulous  jealousy.  -        -        .        .        •       XDi 

51.  General  rule  in  proving  a  Will  against  the  heir,  that  all 

the  witnesses  must  be  examined ;  that  general  rule  ad- 
mitting necessary  exceptions,  as  death,  or  absence  out 
of  the  kingdom ;  and  perhaps  not  applying,  where  the 
Will  is,  not  wholly,  but  only  partially,  in  question.         -       XLK 

^ee Account  2.  Annuity  (Memorials.)  Answer  16. 17. 
Appeal  2.  Attorney  and  Solicitor  {Attorney  and  Client 
20.)  {Cler^  1.)  Bankrupt  {Act  of  Bankruptcy  4.) 
{Partner  6.)  {Proceedings  2.)  Baron  and  Feme  3.  4. 
6.  9. 10. 1^.  20. 90.  {Separation  5.)  Bill  to  perpetuate 
Testimony.  Bond  11. 12.  Commitment  3.  Confirma^ 
tion  4.  Contract  17.  42.  71.  74.  76.  79.  {Specific 
Performance  3.  1 1.  13.  43.  44.)  Deed  4.  Devise  44. 
{Ambiguity  1.)  {Witness  1.  3.)  Estate  {Conversion  22.) 
Executor  70.  71 .  88.  89.  94.  95.  96.  Febny  3.  Frauds, 
Statute  of  1.2,  4.  Laches  18.  19.  Legacy  6. 9. 61.  63. 
Legitimacy  1.  Limitation  {Time  22.)  Lunacy  29. 
Mortgage  \2.  ^.  {Equitable  8.)  Perjury.  PcrtitmVJm 
Power  {Appointment  46.)  Practice  38.  43.  45.  46.  82. 
95.  96. 97.  145.  1 70. 188. 292. 300.  307.  309.  {Party  6.) 
Presumption.  Principal  and  Agent  17.  18.  19.  30. 
Principal  and  Surety  1.  Privilege.  Re-hearing  8. 
Besidue  3.  4.  Satisfaction  5.  14. 23. 26. 28.  34.  35.  40. 
Tithe  9.  Trust  12.  27.  41.  56.  66.  75.  Will  73.  166. 
167.  1 89. 190. 236.  256.  ( A  mbiguity  1 .)  {Mistake  12.) 
{Republication  2.)    {Witness  1.  2.) 

EXAMINATION. 

See  Charge  and  Discharge  3.  Evidence  41.  Practice  65« 
197.  201. 


EXAMINATION  De  Bene  Esse. ^EXECUTION.        26S 
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EXAMINATION  De  Bene  Esse. 
See  Evidence  25.  29.  68.  69.     Practice  170. 192. 

EXAMINATION  In  Perpetuam  Memoriam. 

See  Evidence  65.  6G. 

EXAMINATION,  Insufficient. 
See  Practice  356. 

EXAMINATION  of  WITNESSES. 

See  Practice  219. 

EXAMINER. 
See  Evidence  61 . 

EXCEPTION. 
1.    Of  the  subject  of  the  gift  void. 

1.  An  exception  of  the  thing,  that  is  the  subject  of  the 

gift,  is  void m.  325 

See  Injunction  35.  Practice  12.  13.  103.  120.  152. 158. 
166. 179.  217.  227.  234.  241.  271.  272.  273.  285.  297. 
335.  350.     Receiver  17. 

EXCHANGE. 

See  Bill  of  Exchange.     Power  24,     Revocation  IT » 

EXCHANGE,  Bill  of. 
See  Bankrupt  (Proof  28.)     Bill  of  Exchange.     Principal 
and  Surety  12.  13, 

EXCHEQUER,  Court  of. 
See  Injunction  57*  58.    Ne  exeat  Regno  27.    Practice  96.  382. 

EXCOMMUNICATION. 

See  Absolution. 
EXECUTION. 

1.  Separate  under  joint  jadgment. 

2.  Against  joint  property :  the  action  having  no  relation 

to  the  partnership. 

3.  Separate  under  joint  judgment. 

4.  Of  deed,  not  until  9ealed :    Whether  afterwards  the 

party  can  say  he  had  not  delivered. 

5.  Signing  a  bond  unnecessary. 

'•    Separate  execution  under  joint  judgment.     -        -        -     XVII.  413 
^*    Execution  against  joint  property^    though  the  founda- 
tion of  the  action  had  no  relation  to  the  joint  concern.       XVII.  413 
*•    Separate  execution  under  joint  judgment.      -        -        -    XVllI.  441 
^*    Deed  not  to  be  represented  as  sealed,  until  the  seal  is 

tut  by  the  party  to   the  wax,   or  wafer.     Whether, 
aving  sealed,  he  can  be  heard  to  say,  he  had  not 

delivered,  qucere. -       XIX.  296 

^»   Signing,  as  well  as  sealing,  a  common  bond  for  money 

unnecessary. -.•       XIX.  296 

See  Attaint  1.  Bankrupt  {Commission  2.  19.)  (Elec* 
tion  29.)  (Partner  18.)  Creditor  9.  Creditor  and 
Debtor  1.  Devise  42.  Evidence  46.  (Presumptive  9.) 
Mortgage  I*    Partner  2d,  46.    Power. 
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FXECUTION  OF  POWER, 

See  Power.     Will  73. 

EXECUTION  OF  A  WILL. 
See  WiU. 

EXECUTION,  Writ  of. 

See  Practice  317. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  At  law  execator  takes  any  beneficial  interest 

2.  Not  discharged  by  undue  advancements  to  infant  ie*^ 

gatee. 

3.  Costs,  when  charged  with  interest. 

4.  Not  charged  by  involuntary  receipt. 

5.  Refusing  cannot  take  a  legacy  in  that  character. 

6.  In  India  entitled  to  commission. 

.  Entitled  to  a  legacy  for  care,  &c.  by  concurring  in  Au 
7. 1  rections  for  the  funeral,.  &c. :  though  dying  beforo 
d.*!     probate:  Whether  if  dying  at  a  distance  without 

V     shewing  intention  to  accept,  or  notice. 
9.    Not  by  directions  for  the  funeral. 

10.  His  acts,  which  the  Court  would  have  approved,  es- 

tablished, though  no  application. 

11.  Apportionment  of  dividend  on  bond  to  which  be  was 

beneficially  entitled,  and  another,  specifically  be? 
queathed,  but  retained. 

12.  Not  liable  for  receipts  of  co-executor  by  acts  merely 

ancillary  to  his  administration :   otherwise,  if  con- 
curring in  the  application. 

13.  Not  entitled  to  commission,  as  agents,  on  remittances 

from  India,  received  after  the  death. 

14.  Of  Receiver,  admitting  assets,  subject  to  interest  under 

subseauent  inquiry. 
fr  CNot  conclusively  charged  by  joining  co-executor  in  the 
18  I  ^^^^^P^l  though  not  necessary:  nor  by  indorsement 
'  (  of  bill,  remitted  to  both,  to  enable  the  other  to  receive. 
17. )  Charged  with  5 percent  and  costs :  with  any  gain,  and 
IB.  3      liable  to  loss,  for  breach  of  trust. 

19.  Discharged  from  a  loss. 

20.  Charged  by  negligence. 

21.  Leaving  money  on  personal  security. 

22.  Trustees  by  equal  legacies ;  though  by  a  subsequent 

instrument,  and  inequality  as  to  the  real  estate. 

23.  Cannot  buy  the  debts  for  himsejf. 

24.  Charged  with  interest. 

25.  Protected,  doing  what  would  be  ordered. 

26.  Misapplication  to  his  own  debt. 

27.  In  many  respects  owner  as  to  others. 

28.  General  power  of  disposition. 

^9.    Charged  with  receipt  of  co-executor. 

30.  Distinction  between  executors  and  trpsteps  joining  in 

receipt. 

31 .  Effect  of  the  appointment  at  law. 

32.  Cannot  |buy  the  debtor 
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33.  To  call  in  personal  secnrities,  and  pay  in  his  own  debt. 

34.  Decree  against  in  nature  of  judgment.     Sabseqaent 

coarse. 

35.  Legacy  by  that  description  depends  on  the  office. 

36.  Two  clearly  trustees,  all  are  so. 

37.  Not  trustees  by  legacies  for  rings,  &c. 

38.  Refusing,  forfeits  legacy  in  that  character. 

39.  Trustees  expressly  or  by  legacies.     Next  of  kin  not 

excluded  by  legacies. 

40.  "  When  (annuitants)  dead  to  return  to  the  executors  *J* 

No  trust. 

41.  One  a  trustee  by  a  legacy  for  his  trouble :  the  other  not, 

on  evidence. 

42.  Charged  with  interest :  4  per  cent. ;  unless  a  special 

case. 

43.  Charged  with  interest  made. 

44.  Money  at  his  banker's  considered  as  employed. 

45.  Bound  to  accumulate,  not  to  account,  as  if  laid  out  in 

the  funds;  if  not  so;  or  if  sold  at  an  advance. 

46.  Charged  for  negligence  on  a  transfer  to  co-executor : 

not  for  what  was  applied ;  though  he  wasted  other 
funds. 

47.  Requisites  to  discharge  co-executor. 

48.  Charged  by  his  act,  though  with  innocent  motive  :  not 

if  merely  passive.    Acquiescence. 

49.  Charged  with  5  per  cent,  and  costs. 

60.     Receiver  on  misconduct :  not  on  mean  circumstances. 

51.  5  per  cent,  with  rests  under  direction  to  accumulate  for 

infant. 

52.  Not  trustees :  two  only  having  legacies,  expressed  from 

regard,  and  following  a  particular  trust. 

53.  Probate  conclusive. 
64.    Joint  interest 

55.  Trustee  by  legacy  for  care,  &c. 

56.  All  trustees,  if  one. 

57.  Not  trustees  by  unequal  legacies. 

58.  Trust  not  rebutted  by  legacy  to  next  of  kin. 

59.  Not  charged  with  interest  under  fair  misapprehension. 

60.  Not  trustees  by  unequal  legacies. 

g.  r  Examined  under  the  usual  Decree,  whether  indebted : 
*%      but  an  account  must  be  on  a  distinct  bill.    His  debt 
^     assets. 
03.     Receiver  before  answer:  not  without  a  strong  case. 

64.  Charged  with  interest  and  costs :    but  not  of  course 

foUowing  interest. 

65.  Legacy  to  executor  presumed  in  that  character. 

66.  Charged  with  compound  interest  by  half-yearly  rests. 

Costs. 

67.  Not  trustees  without  strong  presumption. 

68.  Trustees  expressly. 

69.  Trustees  under  direction,  that  the  property  shall  past 

according  to  law. 

70.  Probate  conclusive  ;  and  on  declarations  subsequent  to 

the  Will  not  a  trustee. 

71.  Evidence  for  his  right  to  residue :  so  for  deviaea  against 

implied  trust  for  the  heir. 
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72.  No  issue  between  him  and  next  of  kin. 

73.  Hotchpot  of  advances  by  way  of  settlement  applicable 

only  to  intestacy  strictly. 

^.'  /  Pledge  or  disposition  of  assets;  and  distinction  between 
na  (      speci6c  and  general  legatee. 

77.    Payment  for  rings  allowed,  though  not  directed. 
78»    Trust,  not  declared  or  failing,  for  next  of  kin. 
79.  ^  Entitled  to  the  residue  :  not  against  express  intention, 
80. >     though  failing;    and  take  precisely  as  residuary  le- 
81.3     gatees. 

82.  Purchaser  not  liable  for  executor's  misapplication :  nor 

in  many  cases  of  pledges ;  if  no  fraud. 

83.  His  property,  deposited  with  assets  for  his  own  debt, 

applied  first. 

84.  Effect  of  time  against  demand  for  misapplication. 

85.  Security  on  the  assets  for  his  own  advantage  cannot  be 

held. 

86.  No  execution  on  the  assets  for  his  debt. 

87.  Pledge  of  assets,  with  knowledge  of  intended  ntisap- 

plieation,  cannot  be  held :  Distinction  between  ante- 
cedent debt  and  present  advance,  as  the  consider* 
ation,  not  conclusive. 

88.  Trustee  of  the  residue.    Evidence. 

89.  No  evidence  against  a  legacy  expressly  for  his  care. 

90.  Legacy  by  the  description  confined  to  the  character. 

91.  Entitled  under  a  decree  against  him  to  an  injunctioo 

against  a  creditor  must  give  an  account  of  the  assets. 

92.  Right  to  retain  his  debt. 

93.  Against  his  claim  of  the  residoe  no  stress  on  the  direc- 

tion for  payment  of  his  legacy  oat  of  the  personal 
estate. 

94.  Presumption  from  a  legacy  to  him  against  his  claim  of 

the  residue ;  to  be  rebutted  by  clear  evidence. 

95.  Evidence  not  admitted,  if  clear  on  the  Will,  that  he  is^ 

or  not,  a  trustee. 

96.  Legal  right  to  the  residue,  unless  strong  presumption ; 

as  a  legacy :  to  be  rebutted. 

97.  Whether  intended  to  have  the  residue  determined  by 

the  Court. 

98.  Not  excluded  by  legacy  to  one,  or  unequal  legacies. 

99.  Testator  presumed  to  know,  that  a  legacy  excludes  him 

from  surplus. 
100.    Distinction  on  his  legal  right  to  the  residue  between 
incomplete  disposition  by  Will  or  Codicil. 

1.  At  law  executors  take  any  beneficial  interest  unless  con- 

trary intent.       --..--.- 

2.  Legacy  payable  at  twenty-one  with  5  per  cent,  till  pay- 

able :  executrix  advanced  a  sum  larger  than  the  legacy 
by  discharging  disbursements,  all  paid  band  fide  for 
the  infant;  though  some  were  improper.  Legatee  when 
of  age  assigned  the  legacy.  Assignee  entitled  against 
executrix  to  the  legacy  with  4  jjer  cent,  from  the  time 
it  was  payable.     Davis  v.  Austen.        .        •        -        • 
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3.  Costs  of  course  against  executors,  who  are  decreed  to 

pay  interest  on  account  of  a  breach  of  trust  (a).     Seers 

V.  Hind. I.  294 

4.  A  co-executor,  who  proved,  but  never  acted,  cannot  be 

charged  by  receiving  a  bill  by  the  post  on  account  of 
the  estate  and  sending  it  immediately  to  the  acting 
executor.     Balcken  v.  Scott.      -----  11.  678 

5.  Executor,  refusing  to  act,  cannot  take  a  legacy  to  him 

as  executor.    Abbot  v.  Massie.  ....  UL  14$ 

6.  An  executor  in  India  passing  his  accounts  in  this  Court 

is  entitled  to  the  commission  upon  payments,  according 
to  the  practice  in  India.  Chetham  v.  Lord  Audley. 
Poole  V.  Larkins.  IV.    72 

7.  An  executor,   who  died  before  probate,  was  held  en- 

titled to  a  legacy,  given  for  his  care  and  loss  of  time  in 
the  execution  of  the  trusts  of  the  Will  by  having  con- 
curred with  the  other  executors  in  directions  for  the 
funeral,  and  in  paying  some  small  sums  on  that  occa- 
sion.   Harrison  v.  Rowley.         .        -        -        -        -  IV.  212 

8.  Quaere f  Whether  an  executor  was  entitled  to  a  legacy  in 

that  character,  who  died  at  a  distance  without  mani- 
festing any  intention  to  accept  the  trust,  or  without 
knowing  it.        --------  IV.  215 

9.  Giving  directions  for  the  funeral  will  not  make  a  man 

executor. IV.  216 

10.  If  the  executor  without  application  to  the  Court  does 

what  the  Court  would  have  approved,  it  shall  stand.    -  IV.  369 

II*  Dividend  received  by  an  executor  on  account  of  a  bond 
specifically  bequeathed,  but  retained  by  him,  and  an- 
other, to  which  he  was  beneficially  entitled  under  the 
Will,  apportioned.    Innes  v.  Johnson.        -        -        -  rV.  568 

12.  One  executor  in  trust  is  not  answerable  for  the  receipts 
of  the  other  merely  by  taking  probate,  permitting  the 
other  to  possess  the  assets,  and  joining  in  acts  neces- 
sary to  enable  him  to  administer :  otherwise  if  he  goes 
farther,  and  concurs  in  the  application.  Hovey  v. 
Blakeman,         --------  IV.  596 

'^  ^Agents,  being  also  appointed  executors  of  the  principal, 
are  not  entitled  to  commission  upon  remittances  from 
India  by  the  testator  not  received  until  after  his  death. 
Hovey  v.  Blakeman.  ------  IV.  596 

^^  Hxecutors  of  a  Receiver,  admitting  assets,  bound  to 
answer  what  was  upon  a  subsequent  inquiry  found  due 
for  interest.        --------  IV.  606 

1^*  Joining  in  a  receipt,  though  perhaps  not  absolutely  ne- 
cessary, not  conclusive  against  an  executor,  any  more 
than  against  a  trustee,  to  charge  him  with  the  receipts 
of  his  co-executor.     ..-••--         IV.  608 


(a)  See  the  note. 
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]6«  Bin  of  exchange  remitted  to  two  agents,  payable  to  them 

Jersonally,  who  on  the  death  of  the  principal  become 
is  executors:  the  mere  indorsement  of  one,  after 
they  are  executors,  in  order  to  enable  the  other  to  re- 
ceive the  money,  is  not  sufficient  to  charge  hun,  who 
does  not  receive  it.  .-----  IV. 

17.  An  executor  keeping  the  fund,  and  using  it  for  his  own 

benefit,  contrary  to  his  trust,  decreed  to  account  with 

faiterest  at  5  per  cent,  and  costs.     Piety  v.  Stace*         -  IV, 

18.  Executor,  actmg  with  regard  to  the  testator's  property 

in  any  other  manner  than  the  trust  requires,  is  answer- 
able to  the  cestuy  que  trust  for  any  gain,  and  is  liable 
to  any  loss.        --------  IV. 

19.  Executor  discharged  irom  a  loss  under  favorable  dr- 

cumstances.     Bacon  v.  Bacon.  -        -        -        -  V. 

20.  Two  executors  under  the  circumstances  charged  with 

a  loss  by  neglecting  to  call  in  money  lent  by  the  testator 

upon  bond.     Powell  v.  Evans.  -        -        -        -  V. 

81.  Executors  ought  not  without  great  reason  to  permit 
money  to  remain  upon  personal  security  longer  than  is 
absolutely  necessary.  ------  V. 

22.  Eaual  legacies  to  two  executors  make  them  trustees  of 
the  residue  undisposed  of;  notwithstanding  inequality 
as  to  the  real  estate.  So,  though  the  legacies  are 
given  by  a  subsequent  instrument.       -        -        -        -  VI. 

S3.  Executor  cannot  buy  the  debts  for  his  own  benefit.       '  -  VI. 

84.  Executors  charged  with  interest  upon  balances  in  their 

hands.     Longmore  v.  Broom.      -----         VII. 

25.  The  Court  will  protect  an  executor  in  doing  what  it 

would  order.      --------         VII. 

86.  Transfer  by  an  executor,  a  clear  misapplication  of  assets^ 
immediately  after  the  death,  to  secure  a  debt  of  the 
executor  and  future  advances,  under  circumstances  of 
gross  negligence,  though  not  direct  fraud,  set  aside  by 
general  legatees.    Hill  v.  Simpson.    -        -        -        -         VII. 

27.  In  many  respects,  and  for  many  purposes,  third  persons 

may  consider  executors  absolute  owners.      -        -        -         VII. 

28.  Power  of  disposition  generally  incident  to  an  executor.         VII. 

29.  One  executor  and  trustee  charged  under  the  circum- 

stances with  a  loss  occasioned  by  joining  in  the  sale 
of  stock ;  the  other  having  received  all  the  money 
and  absconded.     Chambers  v.  Minchin.       -        -        -         VIL 

SO.  General  rule,  that  executors  joining  in  a  receipt  are  all 
chargeable:  in  the  case  of  trustees,  only  the  person 
receiving  the  money.  The  reason  of  the  distinction* 
The  Lord  Chancellor  disapproved  the  relaxation  ifi 
favor  of  executors  of  that  rule.  -        -        -        -         VU. 

81.  At  law  the  appointment  of  an  executor  is  a  gift  of  every 

thing  not  disposed  of.         -----        -         VII. 

32.  Executor  cannot  buy  for  his  own  benefit  debts  due  from 

the  testator's  estate.  •.        -        -        .        .        VIII.  346. 
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•  Executor  bound  to  call  in  money  out  upon  personal 
security ;  and  therefore  to  pay  into  Court  money  due 
from  himself.     -        ^        -        -        .        -        .        -       VIII.  466 

A  decree  against  an  executor  is  in  nature  of  a  judgment 
at  law.  After  that  he  may  on  motion,  without  filing  a 
bill  for  an  injunction^  restrain  a  creditor  suing  at  law. 
The  executor  must  pay  the  costs  till  notice  of  the 
decree,  but  not  after  notice  ;  and  he  must  make  an  affi- 
davit as  to  the  funds  in  his  hands.    Paxton  v«  Douglas.       VIIL  SSO 

Legacy  to  a  man  described  as  executor :  if  the  office 
does  not  continue,  he  shall  not  have  the  legacy.  -       VIII.  593 

Two  of  the  executors  being  clearly  trustees  by  the  effisct 
of  directions  annexed  to  their  appointment,  all  the 
executors  are  trustees  for  the  next  of  kin  of  the  resi- 
due undisposed  of.     Sadler  v.  Turner.        ...       VIII.  617 

Legacies  of  a  diamond  ring  to  one,  and  of  £200  each 
to  some  of  the  others  for  mourning  rings,  as  a  token 
of  affection,  &c.  would  not  make  the  executors  trustees. 

Sadler  v.  Turner. VIII.  617 

S&  Executor,  refusing  to  execute  the  trust,  shall  not  have 

a  legacy,  given  to  him  in  that  character.     -        .        -  IX.  SSi 

39.  Executors  trustees  of  the  residue,  undisposed  of,  for  the 

next  of  kin  by  the  effect  of  expressions  in  the  Will, 
importing  a  trust,  and  reversionary  legacies  upon  the 
decease  of  two  annuitants.  Legacies  to  the  next  of 
kin  do  not  exclude  them.     Seley  v.  Wood.  -        -  X.    71 

40.  Bequest  of  annuities  for  life :    '*  when  dead   to  return 

**  to  the  executors :"  a  legacy  to  the  executors  benefi- 
cially ;  not  as  trustees.     Sele7j  v.  Wood.      -         -         -  X.    71 

41.  One  executor  having  a  legacy   for  his  trouble,    parol 

evidence  was  admitted  on  behalf  of  his  co-executrix, 
an  infant,  to  rebut  the  presumption  for  the  next  of  kin ; 
and  she  was  held  entitled  to  the  residue,  undisposed 
of.     WiUiams  v.  Jones^      ------  X.77 

4S.  Executor,  charged  for  withholding  money,  and  not  put- 
ting in  his  examination,  with  interest ;  but  not  beyond 
the  general  rate  of  the  Court,  viz.  4  per  cent,  and 
costs.  For  5  per  cent,  a  special  case,  beyond  mere 
negligence,  is  necessary;  as,  that  he  employed  the 
money  in  his  trade.     Rocke  v.  Hart.  .        -        -  XL    58 

^43.  Executor,  making  use  of  the  money,  ought  to  pay  the 
interest  he  made ;  as  he  ought  not  to  derive  any  ad- 
vantage from  the  trust-property.  -        -        .        .  XL    60 

H4.  Executor,  keeping  money  at  his  banker's,  considered  as 

employing  it  in  his  trade.  .        -        -        .        -  XL    61 

^5.  Executor,  bound  .to  accumulate,  cannot  account,  as  if 
the  money  had  been  laid  out  in  the  funds ;  if  it  was  not 
so  laid  out ;  or,  being  so,  he  had  sold  out  at  an  advance.  XL  108 

H6.  Executors  charged  for  negligence  by  joining  in  a  transfer 
to  a  co-executor  upon  his  representation,  that  it  was 
required  for  debts :  but  not  liable  so  far  as  they  can 
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prore  the  application  to  that  purpose ;  though  he  pos- 
sessed other  funds,  part  of  the  assets,  not  through 
them;   which  funds  ne  wasted.    Lord  Shipbrook  ▼•  > 
Lard  Hinchinbrook.  ------  X 

47.  To  discharge  a  co-executor  the  act  must  be  necessary  for 

the  purposes  of  the  Will ;  and  he  must  use  reasonable 
diligence  in  inquiring  into  the  truth  of  the  representatioiu  X 

48.  Executor,  doing  any  act,  by  which  property  gets  ioto 

the  possession  of  another  executor,  though  with  ao 
innocent  motive,  is  equally  answerable.  Otherwise,  if 
he  is  merely  passive.  The  cestui  que  trust  barred  by 
acquiescence.     Lang/ord  v.  Gascoyne.        -        -        -        .  X 

49.  Executor,  in  trust  for  infants,  unnecessarily  calling  in 

the  property,  out  upon  good  security  at  5  per  ceni, 
except  a  small  part,  keeping  large  balances  in  nis  hand, 
and  using  it  as  his  own,  charged  with  interest  at  5  per 
cent,  and  costs.     Mosley  v.  Ward.      -        -        -        -  X 

50.  Though  this  Court  will  appoint  a  Receiver  upon  mis- 

conduct of  the  executor,  it  will  not  upon  the  single 
ground,  that  he  is  in  mean  circumstances.    Anon*        -        XI 

51.  Executor,  under  a  direction  to  accumulate  for  an  infant, 

having  become  a  bankrupt,  his  estate  was  charged  with 
interest,  at  5  per  cent,  with  rests.  Domford  v.Domford.         XI 

52.  Executors  not  trustees  of  the  residue  for  the  next  of  kin : 

two  of  them  only  having  a  legacy,  expressed  to  be  a 
testimony  of  regard  :  and  immediately  following  a  par- 
ticular trust  imposed  upon  them.  Grriffiths  v.  Hamilton.       XII! 

53.  Probate  conclusive   as  to    the  character  of   executor. 

Griffit/ts  V.  Hamilton,         .-.---         XII 

54.  The  appointment  of  executors  gives  a  joint  interest  in 

the  residue;  which,  not  being  severed,  survived. 
Griffiths  v.  Hamilton,         -         -        -         -         -        -         XI  i 

55.  Executor,   having  a  legacy  expressly  for  his  care  and 

trouble,  is  a  trustee  of  the  residue,  undisposed  of,  for 

the  next  of  kin.  -------         XI] 

56.  One  of  the  executors  being  a  trustee  of  the  residue,  all 

are  trustees.       --------         XII 

57.  Unequal  legacies  do  not  make  executors  trustees  of  the 

residue.      ---------         XI 

58.  A  legacy  to  the  next  of  kin  does  not  rebut  the  trust  of 

the  residue  undisposed  of.  -----         XI] 

59.  Executor  not  charged  with  interest  for  a  balance  in  his 

hands,  retained  under  a  fair  misapprehension  of  his 

right  to  it.     Bruere  v.  Pemberton.       -         -         -        -         XII 

60.  Executors,  with  unequal  legacies,  not  trustees  for  the 

next  of  kin  of  the  residue  undisposed  of.    RawUngs 

V.  Jennings.       --------       XIIl 

61.  The  examination  of  an  executor  under  the  usual  decree 

for  an  account,  ought  to  contain  an  Interrogatory,  whe- 
ther he  is  indebted  to  the  testator:  the  debt  from 
himself  being  assets.    Liberty  was  therefore  given  upon 
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die  suggestion  of  co-defendants,  legatees,  without  affi- 
davit, to  exhibit  an  Interrogatory  for  that  purpose ; 
not  to  go  into  an  account ;  wnich  must  be  the  subject 
of  a  distinct  bill.     Sknnums  v.  GuUeridge.         -        -       XIII.  fQSt 

A  debt,  due  by  the  executor,  is  assets ;  for  the  same 
reason  that  he  may,  if  a  creditor,  retain ;  that  he  can- 
not sue  himself.  «....•        .       XIII.  364> 

Receiver  appointed  before  answer  upon  affidavit  of  mis- 
application and  danger  to  the  property  in  the  hands 
of  an  executor;  the  co-executors  consenting  to  the 
Order.  A  strong  case  necessary  against  an  executor. 
Middleion  v.  DodswelL      -        -        -        -        -        -      XIIL  £66 

Interest  against  executors  for  balances  in  their  hands; 
with  costs,  upon  the  circumstances;  not  of  course,  merely 
as  charged  with  interest.  Ashbumham  v.  Thompson.  •  XIIL  402 
65.  Presumption,  that  a  legacy  to  a  person,  appointed  exe- 
cutor, is  given  to  him  in  that  character:  though  not 
apparently  connected;  unless  there  are  circumstances, 
anewing,  that  it  is  intended  for  him  personally.  In  this 
case  the  circumstances  were  rather  the  other  way ;  the 
legacies,  by  codicils,  to  the  persons  appointed  executors 
by  the  Will,  standing  altogether,  and  equal  in  amount. 
One  of  the  executors,  therefore,  having  renounced,  not 
entitled  to  the  legacies.    Stackpoolev.  HowelL    -        -        XIIL  417 

66.  Executor  charged  with  compound  interest,  at  5  per  cent. 

under  a  direction  for  half-yearly  rests,  as  not  having 
attempted  to  execute  a  trust  to  accumulate ;  though  no 
loss  happened ;  and  a  due  execution  of  the  trust  could 
not  have  produced  so  much.  Allowed  subsequent  costs 
of  proceedings,  consequential  upon  those,  of  which  the 
costs  were  allowed  him  by  the  original  decree :  not  as 
to  the  inquiries  and  accounts,  relating  to  the  breach  of 
trust :  nor  charged  with  those  costs ;  arising  principally 
from  a  necessary  investigation  as  to  the  rule,  by  which 
they  ought  to  be  charged  (a).     Raphael  v.  Boehm.      -       XIIL  590 

67.  Executors  entitled  to  the  residue,  undisposed  of:  no  in- 

ference against  their  legal  right  by  any  interest  under 
the  Will;  one  only  having  a  legacy;  and,  though  called 
trustees  as  to  specific  trusts,  imposed  upon  them,  dis- 
tinct from  their  appointment,  as  executors,  no  clear 
intention  to  make  them  trustees  of  the  residue ;  which 
requires  a  strong  and  violent,  though  not  irresistible, 
presumption.     Pratt  v.  Sladden.  ...        -       XIV.  193 

68.  Executors  appointed  expressly  in  trust,  take  the  residue 

undisposed  of,  not  beneficially,  but  in  trust  for  the  next 

of  kin.       - XIV.  198 

G9.  Testator,  revoking  all  Wills  and  Codicils,  declared  that 
to  be  his  Codicil ;  by  which  he  directs,  that  the  whole 


(«)  See  Vol.  XI.  page  9e ;  and  Vol.  XIII.  page  407. 
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of  his  property  "  shall  pass  by  this  my  Codicil^  accord- 
'*  ing  to  law,"  save  and  except  some  legacies  mentioned ; 
and  appointed  his  brother  sole  executor;  requesting 
him  to  make  such  little  arrangements  as  he  has  reason 
to  think  the  testator  should  wish.  The  executor  is  a 
trustee  for  the  next  of  kin  and  widow  according  to  the 
Statute  of  Distributions.     Lord  Cranley  v.  HcSe.         -       XlVi 

70.  A  paper,  proved  as  a  Will,  reciting  the  marriage  articles 

of  the  testator's  daughter  with  A. ;  confirming  those 
articles ;  and  directing,  that  all  the  testator*s  property 
and  effects  shall  be  vested  in  A»  preferable  to  any  exe* 
cutor  or  administrator  upon  and  after  the  testator's  de- 
cease, for  all  and  every  the  purposes  of  his  said  agree- 
ment expressed  or  intended.  The  probate,  obtuned 
by  A.^  as  executor,  conclusive ;  and  he  was  held  not  a 
trustee  for  the  next  of  kin  upon  parol  evidence  of  decla- 
rations, subsequent  to  the  Will.     Walton  v.  Walton.    -        XIV. 

71.  Parol  evidence  admitted  in  favor  of  the  legal  title  of  the 

executor  to  the  residue;  unless  plainly  and  unequivocally 
declared  a  trustee:  so  for  a  devisee  for  a  particular  pur- 
pose against  an  implied  trust  for  the  heir.    -        -        -       XIV. 

72.  No  instance  of  an  Issue  upon  the  question  between  exe- 

cutor and  next  of  kin  as  to  the  residue.        -        -        -       XIV. 

73.  The  provision  in  the  Statute  of  Distributions  for  bringing 

advances  by  way  of  settlement  into  hotchpot,  applies 
only  to  actual  intestacy  ;  not  where  there  is  an  executor; 
and  consequently  a  complete  Will;  though  the  executor 
may  be  declared  a  trustee.  -        -        -        -        -       XIV. 

74'.  Pledge  by  executors  of  bonds  to  the  testator  sustained 
upon  advances  of  money  from  time  to  time  for  several 
years ;  the  bill  being  filed,  not  by  specific  legatees,  but 
by  co-executors,  who  had  not  previously  acted.  APLeod 
y.  Drummond.      .....        XIV.  353.     XVII 

75.  Distinction  between  specific  and  general  pecuniary  legatee, 

claiming  against  a  pledge  of  the  assets  by  the  executor.     .  XIV 

76.  Distinction  between  specific  and  residuary  or  general 

legatees,  claiming  against  the  disposition  of  the  assets 
by  the  executor.  Relief  in  the  latter  case  upon  circum- 
stances, implying  fraud,  in  the  legal  sense :  viz.  an  as- 
signment, taken  very  soon  after  the  testator^s  death, 
from  the  executor,  for  an  antecedent  debt  from  him  on 
his  representation,  that  the  whole  was  left  to  him.         -       XIV 

77.  A  payment  for  mourning  rings,  though  not  directed  by 

the  Will,  allowed,  under  the  discretion  given  to  the 
executors.     Paice  v.   The  Archbishap  of  Canterbyry.       XIV 

78.  Bequest  to  executors  in  trust,  but  the  trust  not  declared, 

or  failing,  is  a  trust  for  the  next  of  kin.        ...        XIV 

79.  Testator  gave  all  his  estate  and  effects  to  two  persons, 

their  heirs,  executors,  &c. :  upon  trust  in  the  first 
place  to  pay,  and  charged  and  chargeable  with,  all  his 
debts  and  funeral  expenses,  and  the  legacies  after  given. 
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XVII.  165 


Those  persons,  whether  they  could  claim  in  their  indi- 
vidual characters,  or  not,  being  afterwards  appointed 
executors,  held  entitled  to  the  residue,  undisposed  of, 
(including  a  legacy  to  a  charity,  void  by  the  statute 
9  Greo.  2.  c.  36,)  for  their  own  benefit ;  against  the 
daim  of  the  next  of  kin :  the  whole  property  being 
personal.  Dawson  v.  Clark,  .  -  -  . 
80.  Instances',  where  the  residue  being  intended  to  be  given 
from  the  executors,  they  cannot  take  it;  though  the 
bequest  does  not  take  effect.        .        -        -        -        - 

81.  Executors  take  the  residue  precisely  in  the  same  plight 

as  residuary  legatees  would  take  it.      -        -        -        - 

82.  Generally,  a  purchaser  from  an  executor  not  bound  by  his 

misapplication  of  the  money :  nor  in  many  cases  even 
of  pledge,  if  free  from  fraud,  or  direct  evidence  on  the 
face  of  the  transaction  of  an  intended  misapplication. 
8S.  Upon  a  deposit  by  executors  of  the  testator's  property 
with  their  own  for  their  own  del$t  the  latter  to  be  first 
applied. XVII.  158 

84.  Effect  of  length  of  time  against  a  demand  in  respect  of 

misapplication  of  assets  by  the  executor. 

85.  Security  by  executor  upon  tl^e  assets  for  his  own  debt 

and  future  advances,  with  other  circumstances,  proving 
the  act  not  to  be  consistent  with  the  duty  of  executor, 
but  for  his  own  advantage,  cannot  be  held. 

86.  Testator's  eflTects  cannot  be  taken  in  execution  for  the 

executor^s  debt.  ------- 

87.  Pledge  of  the  assets  by  an  executor  cannot  be  held,  even 

against  a  pecuniary  or  residuary  legatee,  and  though 
for  money,  advanced  at  the  time,  if  under  circumstances, 
shewing  knowledge  of  an  intended  application,  not  con- 
formable to,  or  connected  with,  the  character  of  exe- 
cutor. Distinction  between  an  antecedent  debt  and  a 
present  advance,  as  the  consideration,  not  conclusive.   - 

88.  Executor,  having  general  and  specific  legacies,  not  ex- 

pressly for  his  care,  &c.  was  not  precluded  from  giving 
evidence  of  the  intention,  that  he  should  have  the 
residue  beneficially,  by  an  exception  of  plate  out  of 
furniture,  bequeathed  to  him,  and  by  a  bequest  to  him 
of  a  contract  for  a  leasehold  house,  subsequent  to  the 
appointment  of  executor :  the  effect  being  only,  that 
he  should  not  take  the  plate  under  th^t  bequest  of 
furniture;  and  a  future  disposition  of  the  residue  might 
have  been  contemplated.  Upon  the  evidence,  raising 
no  direct  intention  in  his  favor,  but  mere  inference  from 
equivocal  declarations,  with  an  intention  to  make  an 
express  residuary  disposition,  the  executor  declared  a 
trustee  of  the  residue  for  the  next  of  kin.  Affirmed 
on  appeal    Langham  v.  Sanford.  -        XVII.  4^5.  XIX.  641 


XVII.  168 
XVII.  168 


XVII.  no 
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(a)  Affinned  on  Appeal.    See  Vol.  XVIII.  page  S47. 
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89.  Executor,  having  a  legacy,  expressly  for  his  care,  &e. 

cannot  produce  evidence  of  intention,  that  he  should 
take  the  residue  beneficiaHy.       -        -        -        .        - 

90.  Effect  of  the  distinction  upon  a  legacy  to  a  person  by 

name,  or  by  the  description  of  executor :  in  the  latter 

case  he  takes  in  that  character,  with  all  the  consequences.      XVI 

91.  Effect  of  a  decree  against  administrator,  entitling  him  to. 

an  injunction  against  the  suit  of  a  creditor,  qualified  by 
requiring  an  account  of  the  assets  either  by  the  answer 
or  affidavit.     Gilpin  v.  Ladf  Southampton.  -        -    XVII! 

92*  Executor's  right  to  retain  his  own  debt.  -        .        .    XYUJ 

93.  Against  the  claim  of  an  executor  to  the  residue,  na  stress 

laid  on  a  direction  for  payment  of  his  legacy  out  of  the 
personal  estate*  .-.««..        XD 

94.  Legacy  to  an  executor,  pecuniary  or  specific,  raises  a 

strong  and  violent  presumption,  that  he  was  not,  when 
the  Will  was  made,  intended  to  take  the  residue  bene-' 
ficiallyf  to  be  rebutted  in  equity  by  parol  evidence, 
clear  and  strong,  of  intention,  that  he  snail  take  it.      -       XCi 

95.  Parol  evidence  not  admissible,  where  it  appears  dearly 

and  conchisively  on  the  face  of  the  Will,  that  the  exe- 
cutor was  meant  to  be  a  trustee  of  the  residue ;  nor,  if 
the  legacy  appears  clearly  not  inconsistent  with  his 
taking  the  residue*     ..-..-.        XU 

96.  Legal  right  of  executor  to  the  residue,  unless  a  strong 

and  violent  presumption  to  the  contrary :  which  a  legacy 
to  him  affords ;  liable  to  be  rebutted  by  parol  evidence 
of  intention,  that  he  shall  have  it*        -        -         -         -        XI3i 

97.  Question,  whether  executor,  when   appointed,  was  in- 

tended to  have  the  residue,  always  determined  by  the 
Court.       -.--.--..       1X5 

98.  Executors  not  excluded  from  the  residue  by  a  legacy  to 

one,  or  unequal  legacies  to  all*  ....       WS 

99.  Testator  presumed  to  know  the  law ;  viz.  that  a  legacy  to 

his  executor  excludes  him  from  the  surplus.  -         •       XIX 

100*  Distinction  between  the  effect  of  an  incomplete  residuary 
disposition  by  the  Will,  or  by  a  Codicil,  upon  the  exe- 
cutor's legal  right  to  the  residue.         ....       XIX 

See  Assets  27.  2B.  Bank  of  England  2.  Charge  and  Du- 
charge  1.  Charity  2,  Costs  {Trustee,  4-c.  2.)  Oe- 
ditor  and  Debtor  2.  (Party  I.)  Estate  {Conversion  11 .) 
Evidence  13.  (Parol S,)  Exoneration.  Fraud  22,  In' 
fonts.  Interest  2.  Jurisdiction  \b.  Laches!.  Legacy  I.- 
61.62.  Limitations,  Statute  oft  (Time  13.)  Neexoal 
Regno  23.  Partner  9.  Pleading  (Answer  6.)  Practice 
1.  1©7.  108. 2(50.  304.  (Party  7.)  Principal  and  Agent 
24.  Receiver  22.  23.  Representative  26.  Residue  d, 
4.  9.  10.  II.  12.  13.  Resulting  Trust  I.  Retainer  1. 
Trust  7.  8.  14.  20.  21.  27.  36.  40.  41.  43.  44.  48.  63. 
64.  66.  66.  67.  68.  69.  63.  66.  74.  78.  81.  86.  102.  i03w 
UG.  128.  (Resulting  6.  8.)     Vesting  40.      Will  19.  20. 
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EXECUTORY  DEVISE. 

1.^    Principle,  that,  going  beyond  the  period,  it  ia  void  for 
the  whole. 

2.  Limits. 

9L    That  inay  postpone  vesting  beyond  the  limits  void. 

4»  '  Time  of  gestat!6n  aUowed  both  at  the  beginning  and 

end. 
6.    limila :  including  gestation. 

Fnqciple  as  to  executory  devise ;  that,  going  beyond  the 
.  l^iitUiA  aUowed  by  law,  it  is  void  for  the  whole ;  and  not 
mod  for  the  time  allowed  by  law.        ""**.*  ^^*  ^^ 

Limits  of  executory  devise.  «•        •>        r        "        *  ;        I^-  ^^^ 

Ezecutonr  dei^ises,  which  may  postpone  the  vesting  beyond 
'  fives  in  oeing,  and  twenty'^one  years,  &c.  cannot  be  sup- 
ported upon  the  possibility^  that  the  estate  may  vest 
sooner.      -•...«.•.....  IX.  134 

w  In  executory  devise  the  time  of  gestation  may  be  taken 

bo^  at  the  beginning  and  the  end.      -        -        -        -  XI.  149 

S.  Ijulits  of  executory  devise  twenty-one  years  after  lives 

in  being,  with  the  period  of  gestation.         -        -        -         XII.  233 

See  Bmcuicry  Trust.    Perpetuity  3.     WoMte  13.     WUU 

EXECUTORY  TRUST, 

!•    Of  leasehold  by  covenant  as  far  as  the  law  will  allow, 

with  real  estate :  absolute  in  first  tenant  in  tail. 
2. )  By  Will  or  covenant  in  marriage  articles:  no  difference 

3.  )       in  the  execution :  distinction  of  direct  gift  by  Will. 

J  i  By  Will. 

6.    Distinguished  from  executed* 

I*  Co^ronant  in  a  marriage  settlement  to  settle  leasehold  es- 
tates in  trust  for  such  persons,  and  such  or  the  like  es-> 
tateSy  ends,  intents,  and  purposes,  as  far  as  the  law  will 
ulowy  as  were  declared  concerning  real  estate,  limited 

,  if  the  first  and  other  sons  in  tail-male,  with  several  re- 
mainders, executed  by  giving  the  absolute  interest  in 
the  leasehold  estates  to  the  first  tenant  in  tail  in  pos^ 
atssion,  having  attained  the  age  of  twenty-one.  Countess 
vf  Lincoln  y.  Duke  of  Newcastle*       -        -        -        -         XII.  218 

^  No  difference  in  the  execution  of  an  executory  trust  by 

Will  and  a  covenant  in  marriage  articles.     .        .>        «         XII.  227 

)•  Distinction  between  a  Will,  making  a  direct  gift,  and  a 
covenant^  by  articles,  to  be  executed ;  no^  between  a 
covenant  upon  consideration  of  marriage  and  an  exe- 
cutory trttst  by  Will. XII.  230 

j- Executory  trust  by  Will.       -        ^        -        -        -        -        XII.  231 

^*  Effect  of  a  directory  clause  in  a  Will;  raising  an  exe- 
cutory tn^t  \  which  equity  will  mould  to  jthe  purposes 

^    of  the  testator.  -        -       -        -        -        -        -        XII.  234 

^*  Distinction  between  trusts  executed  and  executory,  and 

the  effect.  •        -        -        -        -        -        -        -        XIL  238 

See  Devise  35.    Executory  Devise,   Heir  Loams  1.    Trust. 

s  2 
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EXEMPTION. 

See  Assets  6.     Exoneratum. 

EXONERATION. 

I.  Of  tenant  in  tail,  restrained  as  to  alienation,  from  m 

charge. 
3.     Of  tenant  for  life  from  incntnbrance.     Ground  tli« 
scanliness  of  bis  estate. 

3.  Of  tenant  for  life  by  assets  of  preceding  tenant ;  who 

received  tbe  money  on  their  joint  mortgage. 

4.  Mortgage  for  a  legacy  with  coyenaot  for  payment  by 

tbe  executor,  not  bis  personal  debt 
6.    Of  real  estate  by  personal  only  between  heir  or  devisees 
and  residuary  legatee:  not  against  creditors  or  le- 
gatees. 

6.  From  a  mortgage  by  a  party,  afterwards  by  election 

taking  another  interest. 

7.  Not  by  purchaser  of  equity  of  redemption  agreeing  to 

pay  the  mortgage  without  communicating  with  the 
mortgagee. 

8.  Of  personal  estate  from  debts  only  by  necessary  im- 

plication. 

9.  Limited  to  an  individual  legatee. 

10. )  Of  personal  estate  from  debts  only  by  plain  declara- 

II.  t       tion  or  manifest  intention. 

12.  \  Of  purchaser's  heir  from  mortgage  only  where  a  per- 

13.  )       sonal  contract  originally. 

14.  Of  heir  from  a  mortgage,  the  personal  debt  of  an- 

cestor. 

15.  Of  personal  estate  from  debts,  &c,  not  by   a   mere 

charge  ;  requiring  express  words  or  plain  intention. 

16.  Not  of  estate,  exclusively  charged,  by  implication. 

ifi  >  ^^  ^^^  personal  estate  on  express  words  or  plain  in* 
.g')       ten  tion  :  not  by  devise  to  sell  for  all  debts. 

20.  Distinction  between  covenant  by  purchaser  of  equity 

of  redenipiion  merely  for  vendor's  indemnity  and  ft 
new  contract. 

21.  Trust  term  for  portions  the  primary  fund  ;  and  a  cove- 

nant auxiliary. 


Vol 


Of  personal  estate  from  debts,  &c.  only  by  express 
aeclaration  or  plain  intention.  Inference  from  re- 
siduary legatee  being  first  taker  of  the  real  estate. 
Unless  tbe  personal  estate  is  discharged,  charge  on 
real  not  sufficient.  No  difference  from  amount  of 
the  personal,  unless  apparent  on  the  Will :  nor  from 
giving  it  to  the  executor.  That  the  same  persons 
are  to  deal  with  both  estates  material.  Exoneration 
of  the  real  upon  the  intention.  Effect  of  trustees 
of  the  estate  charged  being  executors ;  whether  the 
personal  estate  is  given  as  residue,  or  after  articles 
not  applicable  to  debts;  and  the  real  made  liable  ta 
funeral  expenses,  &c. 


exoneration:;  «r7 

Vol.    Pif* 

Tenant  in  tail  restrained  as  to  alienation^  but  with  powers 
of  leasing  and  jointuring  as  in  case  of  tenant  for  life, 
considered  as  tenant  for  life ;  and  therefore  his  personal 
representative  a  creditor  for  a  charge  on  the  estate  paid 
by  him  (intent  to  the  contrary  not  appearing) ;  though  the 
subsequent  remainders  were  exactly  of  the  same  nature; 
and,  the  term  hairing  been  very  short,  little  more  than 
forty  years  remained.  Countess  of  Shrewsbury  v.  Earl 
of  Shrewsbury.  «--.-.-  I.  ffjU 

Toe  true  ground  of  inference  for  tenant  for  life,  paying 
off  incumbrance,  is  the  scantiness  of  his  estate ;  as 
primd  facte  he  cannot  be  intended  to  discharge  the  es- 
tate of  another ;  and  it  arises  as  much,  where  the  es- 
tate goes  unalienably  in  one  direction,  as  when  alienable.  I,  S84 

Tenant  for  life  exonerated  by  the  assets  of  a  preceding 
tenant,  who  received  the  money  upon  a  mortgage,  in 
which  they  joined.    Finch  v.  Finch.  - .      -        -p  I.  ^5 

Testator  devised  to  his  son,  whom  he  made  executor,  all 
the  real  estate  not  specifically  disposed  of,  subject  to 
debts  generally,  and  legacies  to  daughters,  and  also  aU 
his  personal  estate :  the  son  devised  part  of  the  real 
estate  to*  his  sister,  one  of  the  legatees,  for  life,  re«' 
mainder  to  her  children  in  fee:  three  months  after,, 
reciting  that  he  was  liable  to  her  legacy  by  having 
taken  upon  him  execution  of  the  Will,  and  a  former 
agreement  to  charge  that  legacy  upon  a  particular  part 
of  his  estate,  he  mortgaged  the  same  estate,  which  he 
bad  devised,  for  that  legacy;  and  covenanted  in  the 
deed  to  pay  it :  three  months  after  by  Codicil,  express- 
ing apprehensions,  that  his  personal  estate  would  be 
deficient,  he  created  a  trust  of  some  real  estate  for 
aU  his  debts  of  what  nature  and  kind  soever  they  should 
consist  at  his  death,  also  legacies  and  funeral  expenses: 
held,  the  legacy  did  not  become  a  personal  debt  of  the 
son;  and  therefore  the  mortgaged  estate  remained 
charged ;  and  was  not  to  be  exonerated  by  the  assets. 
Hamilton  v.  Worley.  -         -        -         -        ^         •  IL    6S 

The  equity  to  have  real  estate  exonerated  by  personal,  * 

subsbts  only  between  the  heir  or  devisee  and  the  re* 
siduary  legatee  ;  not  against  specific  or  general  legatees, 
much  less  creditors.  ......  IL     65 

A  party,  bound  to  elect  between  two  interests,  having 
mortgaged  one  elects  the  other;  the  former  must  be 
taken  subject  to  the  mortgage,  but  shall  be  reimbursed 
by  the  latter.     Rumbold  v.  Rumbold.  ...  m«    65 

*  Upon  the  purchase  of  an  equity  of  redemption  the  agree- 
ment of  the  purchaser  with  the  vendor  to  pay  the  mort- 
gage, without  any  communication  with  the  mortgagee, 
is  not  siifficient  to  fnake  it  the  personal  debt  of  the 
purchaser.    Butler  y.  Butler.      ..-..-  y.  434 

t*  To  exempt  tlie  personal  estate  from  the  payment  of  the 
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debts  the  Will  must  afford  a  necessary  implication :  viz. 
that  inference,  that  leaves  no  doubt  upon  the  mind  of 
the  Judge.    Hartley  v.  Hurley.  -        -        -        -  '' 

9.  Bequest  of  personal  estate  exempt  from  debts  bv  mort- 
gage :  the  benefit  of  the  exemption  was  connned  to 
that  legatee  ;  and  £siiled  :  the  bequest  having  lapsed  by 
the  death  of  the  legatee  m  the  life  of  the  testator. 
Waring  v.  Ward.       -------  "^ 

10.  To  exempt  the  personal  estate  from  the  debts  the  Will 

must  shew  that  intention  by  indication  plain :  a  provision 
for  the  debts  out  of  the  real  estate  is  not  suflScient. 
Brydges  v.  PhiUips.  ------  Y 

11.  To  exempt  the  personal  estate  from  the  debts  there 

must  be  declaration  plain  or  manifest  intention.  -        YI 

13.  The  heir  of  the  purchaser  exonerated  by  his  personal  « 

assets  from  a  mortgage :  the  result  of  the  transaction 
being  a  personal  contract:  and  the  personal  assets 
therefore  the  primary  fund.  Waring  y.fVard*  -  -  VI 
IS.  No  exoneration  of  the  heir  by  the  personal  assets  of  a 
party,  who  never  personally  contracted;  or  not  originally, 
but  only  as  a  farther  securitv  in  a  subseauent  transaction, 
not  intended  to  disturb  the  order  oi  charge :  lis  the 
transfer  of  a  mortgage ;  or  the  purchase  of  an  equity 
of  redemption :  even  though  the  interest  is  raised,  the 
excess  follows  the  subject  of  the  original  contract.      -         VH 

14.  Exoneration  of  the  heir  from  a  mortgage,  the  personal 

debt  of  the  ancestor.     Ripley  v.  Waterworth.     -        -         VE 

15.  The  personal  estate  not  exonerated  from  the  debts  and 

legacies  by  a  mere  charge.  Express  words  or  plain  in- 
tention upon  the  whole  Will  necessary.  Watson  v. 
Briclcwood.        --------  IX 

16.  Devise  of  a  particular  estate,  upon  trust  to  raise  and  pay 

£400  to  A.,  held  an  exclusive  charge ;  not  exonerated 
by  a  subsequent  direction  for  the  application  of  the 
personal  estate  to  the  debts  and  legacies  in  exoneration 
of  the  real  estates  before  charged ;  which  was  referred 
to  a  prior  charge  upon  the  estates,  expressly  excepting 
the  estate  charged  with  the  £400.     Spurway  v.  Glynn.  £K 

17.  Devise,  in  trust  to  sell  and  pay  off  a  mortgage;  and  to 

raise  another  sum;  which  the  testator  gave  to  his 
daughters.  The  personal  estate,  though  bequeathed 
after  payment  of  debts  and  legacies,  exempted  from 
the  payment  of  those  two  sums,  without  express  words, 
upon  the  plain  intention.     Ilancox  v.  Abbey.       -         -  X) 

18.  To  exonerate  the  personal  estate  from  the  testator's  debt 

by  mortgage,  either  express  words  or  a  plain  intention 

must  be  found,  .--.^-.  Xi 

19.  A  devise  to  sell  for  payment  of  all  d^bts  will  not  exone- 

rate the  personal  estate.      -        -        -       ^        -         .  Xi 

9D.  Though  upon  the  purchase  of  an  equity  of  redemption 
the  incumbrance  is  not,  as  bf^tween  the  representatives 
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of  the  purchaser^  bis  personal  diebt^  even  by  his  cove- 
nant to  pay^  which  is  considered  as  only  for  indemnity 
of  the  vendor^  it  is^  if,  beyond  that,  he  enters  into  a 
new  contract  with  the  mortgagee ;  as  for  different  times 
and  moides  of  payment^  &c.     The  Earl  of  Oxford  v. 

Lady  Rodney -        -        -        •      XIV.  417 

Si.  Portions,  to  be  raised  by  a  trust  term  in  a  marriage  settle- 
ment: the  real  estate  held  the  primary  fund;  and  a 
covenant  by  the  settler  to  pay  them  auxiliary  only. 
Lechmere  v.  Carleton.        ---.-.         XV.  19S 

K.  The  personal  estate  being  the  proper  and  primary  fund 
for  the  payment  of  debts  and  legacies,  can  be  exempted 
only  by  express  declaration,  or  plain  and  unequivocal 
manifestation  of  intention;  and  neither  charge,  nor  a 
direction  to  sell,  nor  the  creation  of  a  term  for  payment, 
will  exempt  the  personal  estate.     Tower  v.  Lord  Rous.     XVIII.  1S2 

iS.  The  circumstance,  that  the  residuary  legatee  is  the  first 
taker  of  the  real  estate,  sometimes  held  a  ground  for 
exempting  the  personal.      .--..-    XVIII.  140 

S4.  Exoneration  of  tne  personal  estate  from  the  payment  of 
debts  upon  the  plain  intention,  collected  from  the  whole 
WiU.    Rootle  V.  Rlundell. XIX.  494 

25.  To  exempt  the  personal  estate  from  the  debts  express 
words  are  not  necessary ;  there  must  be  plain  intention, 
and  necessary  implication,  t.  e.  not  resting  on  conjec- 
ture, but  sufficient  to  convince  the  Judge.  -        -       XIX.  517 

S6.  The  personal  estate  first  liable,  in  equity  at  least,  to  the 
debts.  Its  amount,  unless  apparent  on  the  face  of  the 
Will,  makes  no  difference.  Not  sufficient  that  the  real 
estate  is  charged,  unless  the  personal  estate  is  dis- 
charged.   XIX.  518 

87.  Upon  the  question  of  exoneration  of  the  personal  estate 

stress  laid  pn  the  circumstance,  that  the  same  persons 

are  to  deal  with  the  real  and  personal  estates.       -        -       XIX.  520 

88.  The  personal  estate  first  liable  to  the  debts ;  unless  the 

intention  is  clearly  to  exempt  it,  and  throw  them  wholly 

on  the  real;  for  which  express  words  are  not  necessary.       XIX.  521 

29.  Lord  Thurtow^s  and   Lord  Northingions  opinions,  that 

there  is  no  difference  upon  the  question  of  exonerating 
the  personal  estate  from  giving  it  to  the  person  ap- 
pointed executor.       -------       XIX.  522 

30.  Weight  of  the  clause,  appointing  the  trustees  of  the  real 

estate,  charged  with  the  debts,   executors,  depending 

upon  the  whole  Will  -        -        -        -        -        -       XIX.  523 

'1.  Upon  the*  question,  whether  the  real  estate  is  exoner- 

.  ated,  the  Court  is  neither  to  go  by  conjecture,  nor  to 

require  an  intention  so  clear  that  no  one  can  say  it  is 

otherwise!     If  the  mind  of  the  Judge  is  convinced  of 

the  intention,  he  is  bound  to  declare  it.         -         -        -       XIX.  526 

32.  To  exempt  the  personal  estate  from  payment  of  the  debts 
the  intention,  not  merely  to  charge  the  real  estate,  but 
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so  as  to  discharge  the  personal,  must  be  coHected  from 
the  whole  Will,  so  clear  as  to  convince  the  judicial 
mind,  which  is  to  determine.        -----       XI 

53.  Generally  the  personal  estate  is   the  primary  fund  for 

debts,  funeral  expenses,  and  legacies,  not  given  out  of 

a  particular  fund.       -        -        -        -        -        -        -       XI 

54.  Generally  the  trustees  of  the  real  estate  being  the  ex- 

ecutors is  against  the  intention  to  exempt  the  per- 
sonal estate  from  the  debts:  but  may,  under  circum- 
stances, turn  the  other  way ;  as  if  they  have  legacies 
payable  only  out  of  the  real  estate.      .        -        -        -        XI 

85.  As  to  the  effect,  upon  the  question  whether  the  personal 
estate  i^  exonerated  from  the  debts,  of  the  distinction, 
whether  it  is  given  as  residue,  or  as  the  personal  estate 
simply,  or  after  enumerated  articles  of  a  nature  not  ap- 
plicable to  the  payment  of  debts,  qurere.  The  weight 
of  such  circumstances  and  of  the  inference  from  a 
strict  settlement  of  an  intention  to  preserve  the  real 
estate,  depends  on  the  whole  of  the  Will.    -        -        -        XI 

S6.  On  the  question  of  exonerating  the  personal  estate  from 
the  debts,  great  stress  has  been  laid  on  the  real  estate 
being  made  liable  to  the  funeral  expenses,  &c.     -        -       XI 

See  Assets  20. 29.  30.    Baron  and  Feme  5  to  18.    Mort- 
gage 7.  B.  9.  25.     Principal  and  Surety  1. 

EXPECTANT  HEIR. 

See  Heir  13.       Reversion  1. 

EXPLANATORY  ANSWER. 
See  Answer  19. 

EXTENT. 

1.    In  aid.    No  eqaily  to  be  reimbursed  by  his  creditor, 
as  having  property  sufficient  for  the  Crown's  debt 

1.  There  is  no  equity  for  a  person,  against  whom  an  Extent 
in  aid  has  issued,  to  be  reimbursed  by  his  creditor,  on 
the  ground,  that  he  has  property  sufficient  to  satisfy    . 
his  debt  to  the  Crown  without  having  recourse  to  the 
Extent  in  aid.     PhiUips  v.  Shaw.        -        -        -        -       VI 

See  Bankrupt  54,    (Extent  1,)    {Lien  2.) 


FACTOR. 
(See  Bankrupt  {Reputed  Owner  8.)  Bill  of  Exchamge  6. 9. 
Contract  12.    Fraud  8.    Lien  7.  26. 

FAILURE  OF  ISSUE. 

See  Perpetuity. 

FALSE  REPRESENTATIONS. 

See  Fraud  {Jurisdietion  1.2.) 
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FALSIFYING. FELONY, 

FALSIFYING. 

See  Account  (Settled  3.  4.  5. 0.  7.) 

FAMILY, 
See  Heir  U.     H^a// 245.  251. 

FARM  STOCK. 

See  Landlord  and  Tenant  17. 

FARTHER  ANSWER. 
See  Annoer  19. 

FARTHER  EXAMINATION. 

See  Practice  386.  387.  388.  390. 

FATHER. 
See  Advancement.    Parent  and  Child.    Portion*    SatiM' 
faction  40.  4  L  42.  43.  44. 

FEES. 
See  Counsel  3.     Privikge  % 

FEES,  Account  of. 
See  Jurisdiction  20.  21. 

FEE-SIMPLE. 

See  Estate. 

FELONY. 

Distingaished  from  breach  of  trust :  iostances  of  acts 

not  warranted  by  the  purpose,  for  which  property 

was  delivered. 
Couspiracy  to  prevent  prosecution. 
Plea  of  plaintiff's  conviction :  proved  by  the  record, 

without  oath,  even  to  identity. 
'Whether  property  can  be  acquired  after  transportation 

su  lie  red. 

1.  To  confititute  felony  breach  of  trust  is  not  sufficient. 
There  must  be  a  felonious  taking.  But  that  is  satisfied 
by  an  act  not  warranted  by  the  purpose,  for  which  the 
property  was  delivered ;  as  a  tailor  taking  notes  out  of 
a  pocket-book  left  in  the  pocket  of  a  coat  delivered  to 
him  to  mend  :  or  a  hackney  coachman,  in  whose  coach 
it  was  loft,  &c.  ---...-- 

Si  A' conspiracy  to  prevent  a  prosecution  for  felony  is  an 
offence.     -- 

A  Plea  without  oath  of  plaintiff  *s  conviction  for  felony  to 
a  bill  by  the  residuary  legatee  for  an  account  of  the 
personal  estate  of  a  testatrix,  who  died  after  the  con- 
viction, but  before  sentence  of  transportation  completed, 
allowed:  the  conviction  proved  by  the  record  alone; 
and  not  necessary  to  state  even  the  identity  upon  oath. 

V.  Davies.         ------- 

4i  Whether  a  person,  returned  after  sentence  of  transpor- 
tation suffered,  cannot  acquire  property,  quare. 

See  BankruptXComnutment4.)  ilmmrrer  12. 13.  Lien27. 
Pleading  46.  .  (Demurrer  24.) 
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2. 
3. 

4. 
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FEMALE  INFANT. 

See  Infant  33.  35. 

FEMALE  WARD. 

See  Ward  of  Court* 

FEME  COVERT. 

See  Baron  and  Feme.    Election  1*7.    Fine  6.    Interest  39. 
Practice  67.  72.     Will  1. 

FEME  SOLE. 
See  Baron  and  Feme2*    Bond 2.     £rfmnt  1.    Set-off  1. 
Settlement  1. 

FINE. 

1.  Menlioning  advowsons :  not  therefore  intended.  ^ 

2.  Levied  by  all  descriptions  to  include  ererj  thing. 

3.  By  tenant  in  tail  with  reversion  in  fee  lets  it  in.     Dis* 

tinction  as  to  recoverj. 

4.  Its  operation  not  prevented  by  bill. 

5.  The  original  not  forthcoming,  £jectRient  permitted  on 

production  of  the  lease  for  a  year,  and  copy  of  the 
release. 

6.  Of  lands  ex  provisume  viri ;  the  heir  in  tail  joining. 

7.  Passing  future  interest  by  estoppel. 

L  Conrt  will  not  intend,  that  there  are  advowsons,  merely 

because  mentioned  in  the  fine.     Butler  v.  Every.        -  ] 

S.  Fines  are  levied  by  all  descriptions  of  names  to  take  in 
every  thing ;  and  no  objection,  that  any  thing  described 
was  not  really  included.      .-----  ] 

S.  Tenant  in  tail  with  reversion  in  fee  levying  a  fine,  lets  in 
the  reversion ;  but  suffering  a  Recovery  bars  it  and  all 
incumbrances;  and  gains  a  new  fee.  •        -        -      '    III 

4.  A  bill  in  equity  not  sufficient  to  prevent  the  operation  of 

a  fine  at  law.     --•--•--  \ 

5.  Remainder  under  an  old  settlement  barred  by  a  fine  and 

non-claim;  the  fine  also  working  a  discontinuance.  The 
defendants  producing  the  lease  for  a  year  and  a  copy  of 
the  release,  the  original  not  being  forthcoming,  the  bill 
was  retained ;  with  liberty  to  bring  an  ejectment ;  and 
in  default  the  bill  to  be  dismissed  with  costs.  Snell  v. 
Silcox.  ----^---•1? 
'  45.  No  objection  under  the  statute  of  Hen.  7.  to  a  fine  of 
lands  taken  by  2k  feme  covert  ex  pravisione  viri;  if 
the  heir  in  tail  joins.  Curtis  v.  Prtce.  -  -  •  Xli 
7.  Effect  of  a  fine  operating  as  an  estoppel,  to  pass  any 

future  interest.  ••.--..       XtV 

See  Infant  27.  28.     lease  {Renewal  6.)      Pleading  ^^ 
Tenant  m  TtHl  5. 

FINE  APPORTIONED. 

See  Wm  77. 

FIRE. 

See  Landlord  and  Tatatit  3.  57. 
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FIRE  INSURANCE. 
FISHERY. 

See  Practice  lip 
FISHING  BILL- 

See  Pieading  {Demurrer  14.) 

FLEET  REGISTER, 
See  Emdence  37% 

FORECLOSURE. 

See  Infant  5.     Mortgage  10.  23. 27. 28. 51 .  53. 54.    /Vocr 
Hce  {Party  \\.) 

FOREIGN  AFFIDAVIT. 

See  Commitment  3, 

FOREIGN  ATTACHMENT. 

See  Bankrupt  (Execution  3.) 

FOREIGN  COURT. 

See  Courtt  Foreign. 

FOREIGN  JUDGMENT. 

See  Judgment  1. 

FOREIGN  POWER. 
See  Pleading  7. 

FOREIGN  RESIDENCE. 

See  Alien  Enemy  5.  6. 

FOREIGN  STATE. 

1.  AttorDey-Genenil  required  as  party  to  a  suit  by  the 

Revolatiooarj  Government  of  Switzerland  for  stock 
purchased  by  the  old  GoTernment. 

2.  EngHik  stock,  the  property  of  the  American  colony  of 

Maryland^  after  the  ReFolotion  fell  to  the  Crown. 

3.  Not  acknowledged  by  this  country :  whether  a  right 

to  sae. 

4.  War.  between  them  must  be  proved :  not  if  this  cooa* 

try  is  engaged. 
^     Stock,  the  property  of  the  colony  of  Maryland  before 
the  Revolution,  not  affected  by  a  transfer  during  the 
war. 

^*  The  Court  refused  to  order  dividends,  received  before 
the  bill  filed,  of  stock,  purchased  by  the  old  Govern- 
ment of  Switzerland^  to  be  paid  into  Court  by  the 
trustees  on  the  application  of  the  present  Government, 
without  having  the  Attorney-General  a  party.  Dolder 
V.  The  Bank  of  England. X  859 

2.  Stock  in  the  funds  of  this  country,  the  property  of  the 
American  state  of  Maryland  before  the  Revolution, 
after  that  event  held  to  belong  to  the  Crown  as  bana 
vacantia^  -        -        -    ,   -       .i-        -.       ^        -  X.  354 


i 
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S.  Whether  a  foreign  state,  not  acknowledged  by  this  coun- 
try^  can  maintain  a  .3uit  here,  viz.  the  Government  of 
Switzerland,  in  consequence  of  the  Revolution,  suing 
for  stock,  vested  in  trustees  by  the  former  Govern- 
ment^ quaere.    Dolder  v.  Lord  Huniingjield.       -        -  XI 

4.  A  war  between  foreign  countries  must  be  proved :  but 

the  Courts  take  uotice  of  a  war,  in  which  this  country 

is  engaged,  without  proof.  .....  XI 

5.  Stock  in  this  country,  in  trust  for  the  colony  of  Mary^ 

land  before  the  American.  Revolution!  not  affected  by 

a  transfer  during  the  war.  -        -        -        -        -  Xl 

See  Enemy  1.    Jurisdiction  2. 12.  13.  31.     Truat  M. 

FOREIGNER. 
See  ii^ti.   Bail  1.   Ne  exeat  Regno  1.    Trwst  52.    Ward 
of  Cowrt&. 

FORESTALLING. 

See  Contract  {Illegal  11.) 

FORFEITURE. 

1 .  Non-nser  of  public  office. 

2.  Not  immediate  by  non-residence. 

3.  As  to  relief  on  compensation. 

4.  Under  by-law  of  corporation  :  no  relief  on  accident. 

5.  By  not  paying  instalment  on  Government  loan:  no 

relief. 

For  breach  of  covenant:  relief  not  beyond  the  case  of 
payment  of  money.  Statute  as  to  non-payment  of 
rent.     Breach  of  covenant  to  repair. 

1.  Whether  fton-user  is  cause  of  forfeiture  of   a  public 

office  depends  on  circumstances.  "        -        •        r  1 

S.  Non-residence  not  an  immediate  forfeiture.  .        .  I 

3.  Relief  against  forfeiture,    where   compensation  can  be 

made;   as  against  a  clause  of  re-entry  for  breach  of 
a  covenant  to  lay  out  a  specific  sum  in  repairs  in  a 
given  time ;  and  not  limited  to  cases  of  accident,  &c 
but  even   against  negligence   and   voluntary  acta  (a). 
Sanders  v.  Pope.        -         -        -         -        -        -        -      •  XII 

4.  No  relief  ftgainst  forfeiture  under  a  by-law  of  an  incor- 

porated company  for  water- works ;  providing,  that  the 
members  shall  receive  notice  of  default  in  paying  a  call  $ 
and  incur  the  forfeiture  by  non-payment  ten  days  after 
the  notice  sent ;  though  the  lapse  arose  from  ignorance 
of  the  call  from  accidental  circumstances,  and  absence 
from  town,  v^hen  the  notice  was  sent.  Sparks  v.  Liver- 
pool  Water-works  Company,       -        -         -         -        -       XIII 

5.  No  relief  against  forfeiture  by  not  paying  instahnent  upon 

a  loan  to  Government.        -        -        -        -        -      .  r^      XII] 


(•)  Soc  uotes,  Vol.  X>  |>age  70 ;  and  Vol.  XII.  page  996» 


FORFEITURE.- ^FRAXTD. 

6L  ^Xlelief  against  forfeiture  of  a  lease  for  bl^ch  of  cove- 
nant not  extended  beyond  the  case  of  payment  of 
money,  as  in  the  mslance  of  rent,  to  the  other  cove- 
nants ;  as  to  repair.     Hill  v.  Barclay. 

7.  Statute  4  Geo.  2.  c.  SS ;  regulating  the  relief  of  a  tenant 
against  a  forfeiture  for  a  breach  of  covenant  by  non- 
payment of  rent.         ------ 

8.  ^o  relief  against  forfeiture  by  breach  of  covenant  not 
to  assign  without  license.  -        -        ^        -        - 

?.  T^e  ground  in  Hack  v.  Leonard,  9  Mod.  91,  for  relief 
against  breach  of  covenant  to  repair,  if  not  such  as 
to  make  repair  before  the  end  of  the  term  impracti- 
cable, disapproved.    -        - 

See  Condition  8.  Covenant  7.  Eani  India  Company  2. 
Election  34.  38.  Evidence  (Witnea  23.)  Felony. 
Infant  27.  Landlord  and  Tenant  16.  Pleading  {De- 
mwrer  19.)    Portion  13. 

FORGERY, 
See  Evidence  36.' 

FORMEDON, 

See  Estate  {Tail  2.) 

FOUNDLING  HOSPITAL. 

See  Charity  {Jurisdiction  1.) 

FRANCHISE. 
See  Jurisdiction  20* 

FRAUD. 

\.    Not  presumed  on  age  alone. 

2.  Husband  obtaining  transfer  of  wife's  stock,  agreed  to 

be  settled  to  her  use. 

3.  Power  of  appointment,  if  no  children:  reference  oo 

suspicion. 

4.  Refmal  to  settle  under  agreement  previous  to  n\^rriage» 

5.  Lease  obtamed  by  collusion  with  steward. 

6.  In  delivery  of  lease. 

7.  By  servant :  affects  his  assignee. 

8.  By  factor,  or  mannfactnrer. 

9.  Fraudulent  bankruptcy. 

10.  Trustees  joining  with  remainder- man  to  eject  eeslacs 

que  trust  for  life. 

1 1.  In  obtaining  judgment  or  award. 

12.  Partner  retiring. 

13.  New  trial  refused  after  two  verdicts  establishing  fraud# 
14*    Setting  aside  instruments :  no  re-conFeyanoe. 

15.  Distinction  as  to  possession  retained,  with  reference 
to  third  persons,  and  the  parties. 

18.    Setting  aside  deeds  :  when  a  re-conveyance  necessary. 

17.  Settlemipnt  by  father  and  son  supported  upon  the  evi- 
dence ;  the  son  joining  to  subject  a  settled  estate, 
sufficient  consideration.  Deed  not  set  aside  par- 
tially ior  fraud;  nor  oo  general  charges* 


'tea 


-  XVUl    56 


-   XVUL    60 


XVIII.    65 


-   XVIII.    61 
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18.  In  obUiaing  agreenent  for  lease. 

19.  Jorisdiction  upon  traosactions  in  the  colonies.    Pai^ 

chase  of  estate  in  the  Wegt  Indies  by  creditor  nnder 
his  own  execution. 

20.  By  creditor  on  composition. 

21.  Misrepresentation  by  creditor  on  marriage  of  debtor.       ' 

22.  By  debtor  colluding  with  executor.  «.. 

23.  Sale  of  command  of  Eant  India  ship. 

24.  Securities  to  stand   only  for  balance  on  general  ac- 

count ;  though  the  touchers  destroyed  by  general 
consent. 

25.  Not  by  inadequacy  alone. 

26.  Effect  of  intention,  not  exactly  accomplished. 
27*    Sale  of  annuity  by  attorney  to  client. 

28.  By  creditor  on  composition. 

29.  Purchase  of  inheritance  by  tenant  for  life. 
90.     Influence  of  servant 

81.     Instrument  delivered  up  under  ignorance  of  one,  Willi  • 

knowledge  of  the  other. 
32.     Relief  to  particep$  crtmiHU. 
88.     Undertaking,  preventing  or  obtaining  a  devise. 
84.     A  ground  of  relief  against  the  Statute  of  Frauds. 
85. )  Undertaking  by  devisee,  or  remainder^man,  preventing 
86. 5      the  charge  of  a  legacy,  or  a  Recovery. 

87.  Relief;  though  a  different  object  intended. 

88.  By  the  keeper  of  a  house  for  lunatics  on  a  person  under 

his  care. 
89. )  By  creditor  under  composition.    Relief,  though  to  por- 

40.  }      ticeps  criminU.     Distinction  on  consent. 

41.  Deeds  set  aside  after  seventeen  vears. 

42.  Inadequacy  alone;  or  combined  with  misrepresent^** 

tioUp  surprise.  Arc.     Account  limited. 

43.  Clergyman,  abusing  confidence,  as  agent 

44. )  Affecting  the  interests  of  third  persons.     Preventing 

45.  )      a  Recovery. 

46.  i  Relief  to  pariicepM  criminis  or  instigator.     Creditor 
47. 5      suppressing  his  debt  to  induce  another  to  contract. 

48.  Assignment,  void  against  creditors,  established  beiwaen  < 

the  parties. 

49.  Annuity,  void  under  the  act :  the  grantor  the  attor- 

ney, preparing  the  security. 

1.  Old  age  alone  not  a  sufHcient  ground  to  presume  impo- 
sition.    Lewis  V.  Pead.       ------  1 

S.  Agreement  on  marriage  to  settle  stock  and  other  pro-  . 
perty  of  the  wife,  to  the  use  of  the  wife ;  husband  having 
by  fraud  made  her  transfer  the  stock  to  him  decreed  upon 
a  bill  for  performance  to  transfer  the  stock  and  assign 
the  rest  under  the  direction  of  the  Master  to  tmst^a 
for  her  use;  who  should  receive  the  dividends  dde  and 
to  become  due  till  the  transfer  and  assignment. '  Coafar 
on  account  of  the  fraud.    Lamperi  v.  Lampertm  -  1 

8.  Devise  of  stock  for  life,  with  absolute  power  of  appoint^ 
ment,  if  no  children ;  referred  to  the  Master  for  inqubry 
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about  a  child  upon  the  grounds  for  suspieion.     Seul" 

thorpe  yft  Burgess*     •        -       ^        -        -        -        .  L    91 

L  .  Sefusal  after  marriage  to  perform  a  previous  agreement 

to  settle  is  a  fraud,  against  which  equity  will  reneve.      -  h  199 

»  Srenewal  of  a  lease  obtained  by  collusion  between  lessee 
and  steward  of  lessor  for  an  inadequate  consideration : 
bill  to  set  aside  on  refunding  the  money  paid:  after 
answer^  submitting  to  that  on  receiving  the  money  with 
interest  plafotiflT  oy  amended  bill  prayed  either,  as 
before,  or  that  the  defendant  shoula  keep  the  lease ; 
and  pay  the  full  fine ;  which  on  account  of  the  ftaud 
was  decreed  with  interest  at  4  per  ceni*  on  the  residue 
from  signing  the  lease,   and  costs:   but  credit  to  be 

g'ven  for  the  monev  originally  paid  with  interest :  and^ 
iling  the  lessee,  the  steward  to  pay.    Lord  Abingdon 
v.  Btaler -        -  I.  S06 

u  I'raud  in  obtaining  delivery  of  a  lease,  the  execution  of 
which  was  obtained  bond  fide,  affects  it  equally,  as  if 
used  to  obtain  the  execution :  delivery  making  it  a  lease.  I.  208 

r.  Servant,  taking  by  collusion  more  than  belongs  to  his 
office,  must  account :  so  must  a  stranger  upon  a  bargain 
with  a  servant,  which  is  a  fraud  on  the  master.  -  I.  289 

B.  Factor  buying  goods,  which  he  ought  to  furnish  as  &ctor, 
taking  tne  profits,  and  dealing  with  his  constituent  as 
a  merchant  instead  of  taking  factorage  duty  or  a  stipu* 
lated  salary,  must  account:  so  must  a  manufacturer, 
who  obtained  by  collusion  an  unfair  price.  -        «  I.  289 

9.  Costs  as  between  attorney  and  client  against  parties  to  a 
fraudulent  bankruptcy ;  except  those,  who  discovered, 
and  gave  evidence :  and  the  attorney  deprived  of  the 
office  of  Master  Extraordinary,  and  committed.  Ex 
parte  Thprpea  ••---.-!,  394 

*0*  Trustees,  who  joined  with  remainder^man  to  eject  cestui 
que  trust  for  life,  not  excused  from  making  good  the 
whole  rent  reserved  by  subsequent  accidental  defi- 
ciencies.   Kajfe  V.  PoweL  .        -        -        -        -  I.  408 

^1*  Bill  showing,  that  a  judgment  at  law  was  obtained  against 
conscience  by  conceument,  would  open  it.  So  an 
award  would  be  opened  in  equity,  if  impeached  upon 
equitable  matter,  as  concealment,  notwithstanding  a 
clause,  that  it  should  be  final.  -        -        -        «  il.  185 

«2.  One  partner  retired :  the  others  continued  in  partoersbip, 
and  failed :  in  the  interval  large  sums. were  paid  to  him, 
who  retired^  in  respect  of  a  balance  due  to  him  on 
account :  under  the  bill  of  the  assignees  of  the  last 
partnership  upon  circumstances  of  mud  an  account 
was  decreed  against  the  partner,  who  retired,  with 
respect  tp  %h^  period  of  the  last  partnership,  and.  re* 
fiised  as  to  the  previous  time.    Anderson  t.  MaUbp»   .^  II.  244 

*3.  New  trial  refused  after  two  verdicts  against  deedr  and  a  * 

will  for  fraud*    Boies  v.  Oropss.        •       •>        -^        '•  II.  287 


fraud; 


Yd. 


14.  Instruments  being  absolutely  set  aside  for  fraud,  there 

ought  not  to  be  a  re-conveyance  by  the  party,  who  took 

under  them.       --------  II. 

15.  Where  there  is  a  conveyance,  and  possession  19  retained, 

towards  all  third  persons  the  ownersliip  is  not  devested : 
but  where  deeds  are  set  aside  between  the  parties  them- 
selves and  the  heir  of  the  party  conveying,  it  must  be 
upon  actual  fraud  ;  and  tiie  retaining  is  only  evidence  ; 
which  with  reasonable  proof  of  weak  capacity  will  be 
sufKcient.  -------i-.n. 

16.  Where  deeds  are  set  aside  for  fraud,  but  the  estate  has 

been  conveyed  to  a  third  person,  as  an  instrument,  not 
privy  to  the  fraud,  or  where  they  are  set  aside  on  paying 
so  much  money,  a  re-conveyance  ought  to  be  decreed.  IL 

1^7.  A.  having  an  estate  in  fee  of  £6000  a-year,  and  being 
tenant  for  life  without  impeachment  of  waste  of  another 
estate  of  £5000  a-year  with  tlie  reversion  in  fee  after 
an  estate  in  tail  male  in^.,  his  only  son  by  a  former 
marriage,  became  indebted  by  mortgage,  annuities,  and 
otherwise,  to  the  amount  of  near  £100,000.    A.  and 
J5.  joined  in  conveying  both  estates  to  trustees  upon 
trust  by  sale  or  mortgage,  sale  of  timber,  or  by  rents 
and  profits,  to  pay  debts,  and  to  apply  so  much  of  the 
rents  and   pronts  of  what  should  remain  unsold,  as 
should  seem  meet  to  them,  as  a  sinking  fund,  and  to 
pay  the  residue  to  A.  and  to  settle  the  remaining  trust 
estates,  subject  to  an  annuity  of  £1000  toJB.  fur  the 
joint  lives  of  him  and  A.y  upon  A.  for  life  without  im- 
peachment of  waste,  with  power  to  lease  for  twenty- 
one  years  only;  remainder  to  trustees  to  preserve,  &c.;    ., 
remainder,  subject  to  a  jointure  to  the  wife  of  A.  and 
portions  for  children  by  her,  to  the  joint  appointment 
of  A,  and  B, ;  in  default  thereof  to  the  appointment  of 
JB.  surviving;    in  default  thereof  to  B.  in  tail  male; 
remainder  to  the  other  sons  of  A.  in  tail  male ;   re- 
mainder to  B.  in  tail ;  remainder  to  the  daughters  of 
A.  in  tail  with  cross-remainders ;  remainder  to  B.  in 
fee ;  with  powers  of  leasing  and  full  powers  of  manage- 
ment in  the  trustees,  and  a  provision  for  the  appoint- 
ment of  new  trustees,  as  vacancies  should  happen.   The 
trustees  raised  £50,000  by  mortgage  of  the  settled 
estate,  which  they  applied  to  the  debts ;  and  they  paid 
£2500  a-year  to  A.  and  £1000  a-year  ioB.  from  the 
date  of  the  settlement.    Upon  the  bill  of  A.  to  set 
aside  the  deed,  except  the  trust  for  the  debts,  upon  a 
general  charge  of  fraud,  misapprehension,  and  misre-* 
)>resentation,  or  to  control  the  management  of  the  trust, 
and  for  an  account  against  the  trustees,  the  Court  held, 
1st,  that  the  deed  could  not  be  set  aside  partially  for 
fraud ;  nor  under  this  bill  totally ;   for  then  the  prior 
estates  in  the  settled  estate  must  be  revested  clear  of 
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incumbrances,  A.  being  under  covenant  to  exonerate ; 
and  the  tnortgagees,  who  niust  either  consent  to  change 
their  securities^  or  be  paid,  were  not  parties  :  2dly,  that 
general  charges  of  fraud  required  no  answer,  and  could 
not  support  a  decree;  that  upon  the  evidence  there 
was  no  fraud  or  mistake ;  and  that  jS.*s  joining  to  sub- 
ject the  settled  estate  was  sufficient  consideration ;  Sdly^ 
that  the  Court  would  not  interfere  with  the  trustees, 
there  being  no  misbehaviour ;  and  that  the  payment  of 
the  annuity  to  B.  was  good.    The  bill  therefore  was 
dismissed  with   costs ;    and   the  trustees  having  been 
always  ready  to  account,  the  Court  refused  to  retain  it 
for  that  purpose;  but  without  prejudice  to  a  bill  for 
that  only.     Myddleton  v.  Lord  Kenyon.      -        .        «  II.  392 

Rll  for  specific  performance  of  an  agreement  to  grant  a 
lease  to  the  plaintifF  would,  on  evidence  of  his  fraud, 
misrepresentation,  and  insolvency,  have  been  dismissed 
with  costs,  if  not  compromised.     IVtUingham  Y.Joyce.  III.  1G8 

The  Court  having  jurisdiction  in  personam  upon  equitv 
arising  out  of  transactions  concerning  lanas  abroad, 
particularly  if  in  the  British  dominions,  a  purchase  of 
an  estate  m  the  West  Indies  by  a  creditor  under  his 
own  execution  was  upon  the  circumstances  held  only  a 
security  for  the  debt,  the  expenses  of  the  proceedbg, 
and  incumbrances  paid  by  him,  with  interest ;  and  sub- 
ject thereto  a  re-conveyance  was  decreed.  Lord  Crans- 
town  V.  Johnston.       -------  III.  170 

Jpon  a  deed  of  composition  one  creditor  was  prevailed 
upon  by  the  debtor  to  represent  his  debt  below  the  real 
amount ;  receiving  notes  for  the  dividend  upon  the  re- 
mainder, and  bonds  for  the  remainder  of  his  debt  be- 
irond  the  amount  of  the  dividend  :  upon  the  bill  of  the 
lebtor  and  a  creditor,  party  to  the  deed,  the  bonds  were 
lecreed  to  be  delivered  up :  but  the  Court  was  of  opi- 
ion  the  defendant  would  be  entitled  to  the  benefit  of 
le  notes,  after  all  the  trusts  of  the  deed  were  satisfied  ; 
ough  not  as  against  the  creditors ;  and  directed  an 
^uiry  as  to  that,  reserving  the  question.     Eastabrook 
Scott.    .        -        -        -  -        -        -        -  III.  456 

litor,  at  the  desire  of  his  debtor,  about  to  marry, 
es  in  a  false  account  of  his  demand  to  the  father  of 
intended  wife :  after  the  marriage  the  creditor  is 
nd,  even  as  against  the  debtor.      ...        -  III.  461 

[h  generally  a.  bill  by  those  interested  in  tlie  pcr- 
estate,  as  creditors,  or  next  of  kin,  will  not  lie 
ist  a  debtor  to  the  estate,  it  will  under  circuin- 
^es ;  as  in  this  case  upon  collusion  with  the  repre- 
tive.    The  defendant  was  also  liable  in  the  cha- 
*  of  trustee  and  agent.     Doran  v.  Simpson.  -  IV.  651 

y  the  owner)  of  the  command  of  a  ship  in  the 
\    of   the   i^ast  India  Company   without    their 
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knowledge  is  Qlegal ;  and  cannot  be  the  subject  of  an 
action.       --        -        -        -        -        -        -        -I 

24.  On  the  ground  of  fraud  a  general  account  was  decreed  | 

and  the  securities  to  stand  only  for  the  balance ;  though 
the  vouchers  had  been  destroyed  by  general  ccmsent. 
Wharton  v.  May.      -•-.--- 

25.  Bill  to  set  aside  the  sale  of  a  reversion  dismissed  with 

costs ;  the  only  ground  on  the  evidence  being  inade- 
quacy of  price ;  and  no  fraud,  &c. ;  and  the  bill  filed 
twelve  years  after  the  sale.    Moti  v.  Atwood*      -        -  "^ 

26.  If  the  intention  is  fraudulent^  though  not  pointing  exactly 

to  the  object  accomplished,  yet  the  party  is  bound*      -  V 

27.  Sale  of  an  annuity  by  an  attorney  to  his  client  set  aside 

under  the  circumstances.     Gibson  v.  Jeyes*        -        -  1^ 

28.  A  separate  agreement,  securing  to  some  creditors,  who 

had  executed  a  deed  of  composition^  a  greater  advan- 
tage than  the  other  creditors  would  have  under  the 
deed,  and  without  their  knowledge,  cannot  be  en- 
forced.   MatDson  v.  Stock.  -----  V 

29.  Purchase  of  the  inheritance  by  tenant  for  life,  though 

liable  to  objectioui  not  to  be  impeached  on  general    • 
principles.  --------  J] 

50.  Bill  to  have  deeds,  assigning  stock,  delivered  up,  as  ob- 

tained by  undue  influence  by  a  servant  over  her  master, 
and  an  account;  the  evidence  of  direct  influence  con- 
siderably subsequent  to  the  deeds:  the  defendant  a 
married  woman ;  her  only  separate  property  stock ;  and 
not  liable  therefore  without  a  Uen.  An  issue  being  de- 
clined, the  bill  was  dismissed.     Nantes  v.  Corrock.       •  I) 

51.  Relief  upon  an  instrument,  that  had  been  delivered  up, 

under  the  ignorance  of  one  party,  and  with  the  know- 
ledge of  the  other,  as  to  a  fact,  upon  which  the  right 
attached.     East  India  Company  v.  Donald,         -         -  12 

52.  Relief  on  grounds  of  public  policy  to  particeps  crinUnU. 

Hatch  V.  Hatch. --  D 

53.  Discovery  compelled,  whether  a  devise  was  obtained,  or 

prevented,  by  the  undertaking  of  the  devisee,  or  heir, 
to  do  certain  acts  in  favour  of  individuals ;  and  relief 
upon  the  ground  of  fraud.  -----  13 

54.  Relief  against  the  Statute  of  Frauds  on  the  ground  of 

fraud ;  as  against  an  absolute  conveyance  upon  mar- 
riage; the  agreement  being  subject  to  a  defeazance.     -  Xi 

85.  Devisee,  preventing  the  testator  from  charging  a  legacy 
by  undertaking  to  pay  it,  bound  in  equity,  though  not 
at  law.       ---------  Xi 

S6.  Tenant  in  tail  prevented  from  completing  a  Recovery  by 
the  fraud  of  a  person,  whose  wife  is  entitled  in  re- 
mainder. Relief  in  equity ;  treating  the  estate,  even 
in  favour  of  a  volunteer,  as  if  the  Recovery  had  been 
suffered.  --------  X] 
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7.  Relief  against  (Vand,  intended  against  one  person,  taking 
effect  upon  another;  and  the  same  principle  prevails 
in  trespass  and  criminal  cases.     .        -        •        .        ^      XIII.  13S 

3*  Deed  set  asidCi  as  obtained  by  fraud  and  undue  influence 
b^  a  keeper  of  a  house  for  Utnatics  from  a  person  under 
bis  care ;  as  within  the  general  principle  arising  from 
the  relation  of  guardian  and  ward,  attorney  and  client, 
&C,     Wrights.  Proud. XIII.  136 

?•  Bond)  to  secure  to  one  creditor  the  deficiency  of  a  com- 
position, not  communicated  to  the  other  creditors,  de- 
creed to  be  delivered  up,  with  costs,  though  to  parti-- 
eepa  critninis ;  in  these  cases,  proceeding  upon  public 
policy,  the  relief  being  given  on  account,  not  of  the 
individual,  but  of  the  public.    Jackman  v.  Miicheli.    -       XIII.  581 

W.  Bond  to  one  creditor,  to  secure  the  deficiency  of  a  com- 
position, not  communicated  to  the  others,  now  held  bad 
at  law,  as  well  as  in  equity ;  though  formerly  otherwise. 
Such  a  bond,  with  the  privity  and  consent  of  the  other 
creditors  ma V  be  good.        ------       XIII.  586 

41.  Deeds  set  aside,  as  absolute  securities  and  conveyances, 
and  ordered  to  stand  as  security  only  for  what  should 
appear  due  upon  a  general  account,  after  a  considerable 
lapse  of  time,  seventeen  years ;  upon  the  nature  of  the 
deeds  themselves,  the  circumstances  under  which,  and 
the  confidential  relation  of  the  person  by  whom,  they 
were  obtained ;  and  no  confirmation ;  the  other  parties 
being  throughout  under  the  same  influence,  control, 
and  ignorance  of  their  rights.     Purcell  v.  M^Nambra.        XIV.     91 

^8.  Conveyance  by  lease  and  release  and  fine  set  aside  upon 
great  inadequacy  of  consideration,  combined  with  mis- 
representation and  surprise  upon  parties  in  extreme  dis- 
tress, ignorant  of  their  interests,  and  not  properly  pro- 
tected ;  thouffh  the  transaction  took  place  twelve  years 
before  the  bill ;  and  a  former  bill  having  been  dismissed, 
the  plaintiff  not  appearing ;  that  objection  not  being 
made  either  by  plea  or  answer.  As  to  the  effect  of 
inadequacy  alone,  qucere.  The  account  limited  to  the 
time  of  the  bill  filed.     Pickett  v.  Loggon.  -        -       XIV.  215 

^  Voluntary  settlement  by  a  widow  upon  a  clergyman  and 
his  family  set  aside;  as  obtained  by  undue  influence 
and  abused  confidence  in  the  defendant,  as  an  agent 
Undertaking  the  management  of  her  affairs ;  upon  the 
principles  of  public  policy  and  utility,  applicable  to  the 
relation  of  guardian  and  ward,  &c.  Huguenin  v. 
Baseley. XIV.  273 

^4.  Interests  obtained  through  the  fraud  of  another  person 

eannot  be  maintained. XIV.  289 

*5.  Relief  against  a  fraud  by  preventing  a  recovery ;  affecting 

the  interests  of  third  persons,  not  parties  in  the  fraud.         XIV.  290 

^*  In  ffenerid  cases,  where  a  debt  is  cut  down  by  the  policy 

of  the -law,  the  complaint  may  be  hy  particeps  criminis.         XV.  iC9 

T  2 
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47.  Creditor,  by  suppressing  his  debt  inducing  another  per-    . 

son  to  enter  into  a  contract,  not  permitted  to  set  up 
the  debt  even  against  the  person,  in  whose  favout  and 
at  whose  instance  he  made  the  suppression,  -        •       XVI. 

48.  Assignment  of  furniture,  &c.  by  a  debtor  to  his  .creditors 

in  satisfaction  of  their  debts,  retaining  possession  under 
a  demise  at  a  rent,  and  afterwards  taking  a  re-assign* 
ment  from  some  on  payment  of  their  debts,  with  in-» 
terest,  though  it  would  be  void  as  against  creditors, 
established  between  the  parties  against  the  answer,  in- 
sisting, that  the  deed,  though  absolute  upon  the  fiice 
of  it  with  a  fraudulent  purpose,  was  intended  only  as 
a  security ;  and  the  circumstances  precluding  any  legal 
remedy*  Baldwin  v.  Cawthorne.  -  -  "  "  .  XIX. 
48.  Grant  of  annuity  void  for  want  of  a  memorial  registered  ; 
being  charged  on  an  estate  of  less  annual  value  than  the 
annuity;  the  grantor,  being  the  grantee^s  attorney,  . 
preparing  the  security,  and  depositing  the  title-deeds ; 
out  misrepresenting  the  value  of  the  estate:  proof  ad- 
mitted under  his  bankruptcy  only  for  the  money  ad-* 
vanced,  with  liberty  to  file  a  bill  for  an  equitable  lien 
upon  the  fraud  and  the  deposit.     Ex  parte  Wright.    -       XIX* 

Jurisdiction. 

JfTBfQnfrxfnv       1  f  Eqnitable  on  fake  represenUtion  not  oosted 
•lURiSDiCTioN.  — i.j      ^^  ^^^  assumed  at  law.     Consequeooea 

•^     of  the  latter. 

3.  Distinction  between  void  at  law  and  void- 

able in  equity. 

4.  Distinction  on  relief  in  nature  of  damages, 

without  fraud. 

5.  Concurrent  jurisdiction  on  wilful,  fraudalept, 

misrepresentation. 

1.  An  old  head  of  equity,  that  if  a  representation  is  made 

to  a  man,  going  to  deal  on  the  faith  of  it  in  a  matter 
of  interest,  the  person  making  the  representation, 
knowing  it  false,  shall  make  it  good ;  and  the  jurisdic- 
tion assumed  by  Courts  of  Law  in  such  cases  will  not 
prevent  relief  in  Equity.     -.-.-.-  "yi, 

2.  Consequences  of  permitting  an  action  for  an  injury  sus- 

tained by  giving  credit  upon  a  false  representation  by 

the  defendant.  -        -        -        -        -        -         -  VI. 

3.  Distinction  between  a  deed  void  at  law  for  covin  and 

voidable  in  equity  for  fraud.        -        -        -        .         «       YIIL 

4.  Bill  not  sustained,  upon  the  ground  of  fraud  or  mistake : 

the  relief  being  in  the  nature  of  damages,  the  subject 
of  an  action ;  and,  the  charges  of  fraud  not  being 
proved,  the  bill  was  dismissed  with  costs.  Clifford  v. 
Brooke. XIII 

5.  Action  upon  damage  from  a  wilful,  fraudulent,  misrepre- 

sentation, though  by  a  person,  having  no  privity.     Con- 
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current  jurisdiction  in  equity ;   where  the  law  cannot 

gire  so  speedy  and  effectual  relief.       ....       XUL  13S 

See  Account  6.  (Settled  4.)  Arbitration  {Juriidietum  1.) 
Attorney  and  Solicitor  (Attorney  and  CHent  12. 15. 16. 
17.  IB.)  Anction  4.  Bankrupt  3. 63. 64.  (Atiigtiee  6.) 
(Partner  1.)  Baron  and  Feme  2.  23.  95.  96.  Com^ 
pogition  1.  3.  Conjirmation  1.  4.  Confution  of  Pro* 
perty  I,  Chnsideration  (Inadequate  2.  ti.)  (JsTttdte- 
tion  1.)  Construction  &.e.  Contract  61.  BSAOS.  (Spe^ 
cUic  Performance  9. 13. 18.  27. 54.  57.)  Copyright  13. 
Creditor  and  Debtor  2.  (Party  1.)  Evidence  (Parol  2. 5.) 
Frauds,  Statute  of  2.  Heir  3.  Interpleader  4.  6. 
Jurisdiction  38.  39.  ZocAe*  5.  18.  JLe^racy  22.  24. 
Mistake  2.  Mortgage  20.  Partner  14.  Pleading  (De- 
murrer 13.)  Practice  45.  60.  175.  Principal  and 
Agent  3.  7.  ^9.  Receiver  27.  iS;e^o^  3.  S<!»/emefil 
4.  6.  TVicsf  66.  119.  Fo/«ntory  Settlement,  Sfc.  1. 
WasieU. 

FRAUDS,  Statute  of. 

1.  Evidence  apon  a  written  agreement  refused. 

2.  Evideace  of  executor's  promise,  preventing  a  new  Will. 
-     i«    Parol  agpreement  for  a  new  lease  on  improvements,  &c« 

4.  Trust  implied  from  letters  and  a  paper,  not  signed  or 

dated,  and  advances  of  money. 

5.  Beqnires  trust  to  be,  not  created^  but  proved,  by  writ* 

ing ;  which  may  be  subsequent. 

6.  Cases  of  part-performance,  going  beyond  compensation, 

disapprovea. 

7.  Defence  to  performance  of  parol  agreement  admitted. 

8.  Plea  over-ruled  on  part-performance. 

9.  Payment  of  money,  as  part-performance ;  and  as  to  the 

proportion. 

10.  Difference  between  5th  and  6th  sections. 

11.  Principle  of  rejecting  unattested  instruments. 

12.  Defence  to  peHbrmance  of  parol  agreement  admitted. 
18.    Plea,  excepting  a  note  in  writing, admitted,  over-ruled; 

as  tendering  an  immaterial  issue. 
14.    Whether  note  in  the  third  person  is  a  contract  signed. 

1*  Agreement  in  writing  between  landlord  and  tenant,  signed 
by  the  landlord,  for  a  new  lease  to  be  granted  at  any  time 
aner  the  completion  of  repairs  to  he  made  by  the  tenant, 
with  all  convenient  speed:  bat  blanks  were  left  for  the 
day  of  the  commencement!  the  repairs  being  com- 
pleted, the  landlord  tendered  a  lease  to  commence 
nrom  that  time ;  and  on  refusal  filed  a  bill :  the  answer 
admitted,  that  the  agreement  was  accepted ;  but  in- 
sisted, that  the  new  lease  was  not  to  commence  till 
the  expiration  of  the  old  ;  and  so  it  was  decreed ;  parol 
evidence  being  refused.     Pym  v.  Blackburn.        -        •  III.     34 

i  Phmsion  by  Will  increased  upon  evidence  of  the  tes- 
tator's request  to  the  executor  and  residuary  legatee 
and  his  promise ;   upon  which  the  testator  refused  to 
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make  a  new  Will ;  and  said,  he  would  kave  H  to  the 
senerosity  of  the  executor.    Barrow  t.  Oreemmgk.    -  III. 

3.  Bui  by  the  tenant  of  a  (avm  for  a  specific  performance  of 

a  parol  agreement  for  a  new  leaaei  stating  improve* 
ments  made  at  a  considerable  expense,  and  continuation 
of  possession  after  the  expiration  of  the  old  lease,  and 
payment  of  an  increased  rent  under  the  agreement: 
plea  of  the  Statute  of  Frauds  ordered  to  stand  for  an 
answer  with  liberty  to  except.     Wills  v.  Siradlimg.      -  III. 

4.  Trust  raised  by  implication  hrom  letters,  and  a  paper  re- 

ferred to  by  them,  and  in  the  hand-writing  of  the  party, 
though  not  signed  or  dated ;  and  by  operation  of  law 
from  advances  of  money.  The  Lord  Chancellor  upon 
appeal  affirmed  the  decree  upon  the  points  dedded  at 
the  Rolls ;  and  held  farther,  that  the  case  was  not 
within  the  Statute  of  Frauds;  the  question  beinff, 
whether  a  partnership  subsisted  in  the  trade  of  a  col- 
liery, a  question  of  fact  to  be  tried  by  evidence,  as 
upon  an  issue ;  the  interest  in  the  lease  passing  as  an 
incident  to  the  trade  by  operation  of  law;  and  the  evi* 
dence  from  books  and  letters  was  admitted;  and  an 
issue  refused.     Forsier  v.  Hale*        -        -        -    HL  696.    V. 

5.  The  Statute  of  Frauds  requires,  not  that  a  trust  shall  be 

created  by  writing,  but  that  it  shall  be  proved  by  writing ; 

which  may  be  subsequent  to  the  commencement  of  it.  III. 

6.  The  Court  has  gone  too  far  in  taking  cases  out  of  the 

Statute  of  Frauds  on  the  ground  of  part-performance 
of  an  agreement:  the  relief  ought  to  have  been  con- 
lined  to  compensation.        •-.---  Ill 

7.  Bill  for  specific  performance  of  a  parol  agreement  to 

grant  a  lease  for  twenty-one  years  :  plea  of  the  Statute 
of  Frauds,  and  answer  denying,  that  fiicts  alleged  as  a 
part-performance  were  done  in  part-performance :  the 
plea  was  saved  to  the  hearing  with  liberty  to  except ; 
the  Lord  Chancellor  inclining  to  the  opinion,  that, 
though  the  agreement  is  admitted,  the  statute  may  be 
used  as  a  defence  to  the  suit  (a).     Moore  v.  Edwards.  - 

8.  Bill  for  specific  performance  of  a  parol  agreement  for  a 

lease  within  the  Statute  of  Frauds,  charging  possession 
taken  under  the  agreement  and  other  acts  of  part- 
performance:  plea  of  the  statute,  and  answer,  not 
denying  the  acts  alleged  as  a  part-performance;  but 
stating,  that,  being  advised  he  entered  as  tenant  at 
will,  he  gave  notice  to  quit :  plea  over-ruled.  Bowes 
V.  Cator. 

9.  Though  payment  of  a  substantial  part  of  the  purchase- 

money  will  take  an  agreement  as  to  land  out  of  the 
Statute  of  Frauds,  on  the  ground  of  part-performance  (i). 


(a)  Since  so  decided.    See  the  note,  VoL  III.  paf^  99. 
{h)  Qtune,    8ee  the  note,  Vol.  III.  page  59. 
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payment  of  a  small  part,  aa  fire  guineaf,  the  piir<Jiaae- 
money  being  one  hundred,  will  not  do.  The  plea  q( 
the  staftntewas  allowed;  with  an  intimation  from  the 
Courty  that  under  the  circumstances  of  the  case  the  biU 
would  be  dismissed  with  costs.    Main  v.  Melboum.  ,    «         .  JV.  739 

0.  Difierence  between  the  $th  and  6th  sections  of  the  Sta- 

tute of  Frauds.  - VII.  372 

1.  Principle,  upon  which  instrumentSf  not  duly  attested*  ac- 

cording to  the  Statute  of  Fraudsi  are  rejected,  and 
CTcn  one  part  may  have  effect,  as  to  the  personal  estate, 
though  not  as  to  the  real ;  not  even  raising  a  case  of 
election. ^         VII.  375 

12.  Defendant  insisting  upon  the  Statute  of  Frauds,  admis- 

siotfis  by  the  answer  are  immaterial.    BUigden  v.  Brad-- 

bear.         -.-•-.---        XII.  466 

13.  BiU  for  specific  performance.     Plea  to  the  relief,  and  to 

the  discovery,  except  (stating  the  particulars)  of  the 
Statute  of  Frauds,  with  an  averment,  that  there  was  no 
contract  in  writing,  signed,  &c«  unless  the  note  in  the 
bill  mentioned  can  be  so  considered,  and  for  answer 
(as  to  the  excepted  particulars)  admitting  the  note,  &c« 
over-ruled,  as  tendering  an  immaterial  issue.    Morison 

V.  Tumour. XVII.  175 

li  Whether  a  note,  written  in  the  third  person,  "  Mr.  T. 
^  proposes,"  &c.  (making  an  offer  to  purchase)  being  ac- 
cepted, amounts  to  a  contract  in  writing  signed,  within 
the  Statute  of  Frauds,  qucere.  ...        -    XVIII.  175 

See  Auction  5.  6,  Chanty  42.  Contract  46.  50.  59.  74. 
79.  80.  89.  90.  Devise  {Execution  2.  3.)  (Witness  3.) 
Evidence  (Parol  11.)  (Witness  14.)  Pleading  (An- 
swer 11.)  Principal  and  Surety  16.  23.  Revocation  11. 
12.  16.      WiU  186.  230.  242.    (Execution  4.) 

FRAUDULENT  ASSIGNMENT. 

See  Bankrupt  (Act  of  Bankruptcy  16.)      Creditor  and 
Debtor  8. 

FRAUDULENT  DEVISES,  Statute  of. 
Construction  upon  the  Statute  of  Fraudulent  Devises.     -  IV.  550 

See  Outrffe  12.  Creditors.  Devise 5.  (Witness^.)  WiU 2^. 

FRAUDULENT  SETTLEMENT. 

1.    After  marriage:  to  impeach  it  the  husband  must  be 
proved  insolvent  at  the  time. 
-^  %    Wife  under  covenant  on  marriage  a  creditor  within  the 
Statute. 

b  impeadh  a  settlement  after  marriage  under  the  Statute 
13th  Eliz.  the  husband  must  be  proved  to  have  been 
indebted  at  the  time^  and  to  the  extent  of  insolvency. 
The  creditor  not  producing  any  evidence,  his  bill  was 
dismissed ;  with  liberty  to  file  another.  Lusi  v.  WilkimoUm  V .  384 
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%  Under  a  eovenant  upon  marriage  by  the  husiMUid  attd'the  ' 
trusteecr/  in  Oaae  his  wife  should  survive  him,  to  payhir 
a  sum  of  money,  she  is  a  creditor  within  the  Statute 
against  Firatidulent  Conveyances,  13  EUz.  c.  6^    jBJdiev 
s.  Kidder •         ••        -    .    -       .       «       -       «      -h 

See  Picrcilflfc  29. 
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FRAUD  opoM  MARRIAGE  CONTRACT.-  ' 

8«e  CimAnacf  68. 

FREE  GRAMMAR  SCHOOIi.        ' 

See  Charity  50. 


it 


FREEMAN. 

See  London  8. 

FREEMASON. 
See  Partner  16. 

FREE  SCHOOL. 

See  Charity  61^.  > 

FREIGHT. 

1* )  Distinct  from  the  property  in  the  ship ;  insurable  and 
2. )      not  within  the  Registry  Act. 

1.  The  property  in  the  frei^t  may  be  distinct  from  that  in 

the  ship ;  and  is  an  insurable  interest.  ... 

2.  Assignment  of  freight  alone  is  not  within  the  Ship  Re- 

gistry Act.  ----.-•-. 

FRENCH  EMIGRANT. 

See  Ne  exeat  Regno. 

FRIENDLY  SOCIETY. 

1.  The  preference  confined  to  ofEcial  debts. 

2.  Whether  the  preference  against  the  Crown. 

/  >  The  preference  confined  to  officers  strictly. 

5.  After  one  Order  on  petition  the  others  on  motion. 

6.  The  preference  confined   to  debts  by  virtue  of  offiee 

and  independent  of  contract. 

1.  The  Stat.  83  Geo.  3.  c.  54,  giving  preference  to  friendly 
societies,  having  money  due  to  them  from  their  officers 
dying  or  becoming  bankrupt  or  insolvent,  does  not  ex- 
tend to  debts  due  from  them  individually,  and  not  im 
their  official  characters.  Ex  parte  t/ie  Amicable  Soeiety 
<yf  Lancaster.  ---..--- 

2o  Vniether  the  preference  to  friendly  societies  under  the 
Statute  33  Geo.  8,  would  prevail  against  the  Crown, 
qtuere.       ----•..-- 

fio  A  person,  in  the  habit  of  receiving  the  money  of  a  friendly 
society,  having  no  treasurer  appointed,  upon-noieircarry« 
jng  interest,  payable  a  month  af&er  demands  1$  not  m 


officer  of  the  societyi  so  as  to  entitle  him  to  a  preference 
under  the  Statute  33  Geo.  3.  c.  54.  s.  10,  Ex  parte 
Ashley. VL  441 

4.  Money  pud  by  order  of  a  friendly  society  from  time  to 

time  upon  notes  carrying  interest,  there  being  no  trea- 
surer appointed,  is  not  money  in  the  bands  of  the  party 
by  Tirtue  of  any  office  within  the  Act  of  Parliament, 
33  Greo*  3.  a  54.  s.  10,  entitling  the  society  to  a  pre* 
ference  in  case  of  bankruptcy.     Ex  parte  Ross*  -  VL  802 

5.  After  one  Order  upon  petition  under  the  Friendly  Society 

Act,  the  subsequent  orders  may  be  obtained  on  motion. 

Ex  parte  Friendly  Society.        .---..  X.  287 

6.  The  preference,  given  to  friendly  societies  by  the  Statute 

33  Geo.  3.  c.  54.  s.  10,  over  other  creditors,  is  confined 
to  debts  in  respect  of  money  in  the  hands  of  their 
officers  by  virtue  of  their  offices,  and  independent  of 
contract :  therefore  does  not  extend  to  money,  held  by 
the  treasurer  upon  the  security  of  his  promissory  note» 
payable  with  interest  upon  demand.  Ex  parte  Starn^ 
ford  Friendly  Society. XV.  280 

FUNDS,  PUBLIC. 
See  AMseti  32.  38.     Stock. 

FURNITURE. 

See  Baron  and  Feme  96. 


GAME. 
See  Tmstee  78. 

GAMING. 

See  Bankrupt  {Lou  at  Play  1.)     Pleading  16. 

GAS. 

See  Nuisance  5. 

GENERAL  ORDER  as  to  RECEIVERS. 

Vol.  I.  39. 

^  *  GENERAL  ORDERS. 

^®'-  11.39.190.  IV.  1.  XL  542.  XIV.  184. 278.  XV.  84. 185. 278. 879. 

^   ,       GENERAL  ORDERS  in  BANKRUPTCY. 

•^•'-  I.  190.  V.  a78.  XIII.  207.  XVI.  318.  319.  820.  XIX.  616,  li. 

See  Bankrupt    {^Certificate  16.)    {Commisiiom  14.)   (Pe- 
tition  2.)  {Superteding  3.) 

GENERAL  PRAYER. 

See  Pfeodtii^  41. 

GENERAL  RESIGNATION  BOND, 

,Sw  Reughatim  Bond  ^     .  ...    ». 


'  >  -       GENERAL  WORDS. GOOD^^WtLL.' 


(  .  f 


GENERAL  WORDS. 

See  Siatuie  8. 

GENTLEMAN. 
See  Domieil  6. 

GIFT. 

1.    Of  banker's  check,  paid  for  ralae,  good  against  exe- 
cutor, or  if  received  before  notice  of  the  death. 
%    InefTectually  proved;  and  a  discharge  by  the  executrix. 

3.  Whether  the  interest  passes  by  mere  delivery  of  the 

security. 

4.  Of  the  whole  property  without  undue  inflnence :  no 

relief. 

L  Where  a  banker's  check  is  given,  and  is  pud  away  for 
valuable  consideration  or  to  a  creditor,  the  executor  is 
liable ;  and  if  the  person,  to  whom  it  is  given,  receives 
it,  before  the  banker  has  notice  of  the  death  of  the 
drawer,  it  cannot  be  recalled.     *        ...        -  ] 

2.  A  gift  of  money,  due  on  a  mortgage  and  a  bond,  by  tbe 

testator  some  time  before  his  death  to  a  daughter  not 
sustained;  upon  the  circumstances;  merely  a  change 
of  the  securities  from  one  drawer  of  a  bureau  to  another 
by  the  wife  of  the  testator  by  his  direction :  the  fact 
and  the  declared  purpose  proved  only  by  the  exami- 
nation of  the  daughter,  claiming  the  benefit,  and  the 
widow,  discharging  herself,  as  executrix,  by  payments 
under  the  gift.     Bryson  v.  Broumtigg.        .         .         -  I] 

3.  Whether  the  interest  in  money,  due  upon  a  mortgage  or 

bond,  passes  by  a  mere  delivery  of  the  security,  as  a 

gift  inter  vivos.      Quaere.  -        ...         -  I] 

4.  No  discretion  upon  honorable  or  delicate  feelings  to  re- 

lieve against  a  voluntary  gift,  even  stripping  the  donor 
entirely  of  his  property  ;  if  no  undue  influence.  -       XF 

See  Attorney  and  Solicitor  (Attorney  and  Client  2.)  Baron 
and  Feme  SB.  Construction  5.  6.  Donatio  mortis  causd* 
Guardian  and  Ward  6.     Voluntary  Settlement,  Sfc» 

GOOD-WILL. 

1.  Remedy  upon  the  sale  or  undertaking  not  to  carry  on 
the  same  business,  Sec*  by  action  or  issue ;  and  no 
injunction  on  affidavit. 

2:     Distinction  between  penalty  and  liquidated  damages. 

1.  Undertaking,  upon  sale  of  the  good-will  of  a  trade,  not 

to  carry  on  the  same  business,  and  to  use  the  beat 
endeavours  to  assist  the  purchaser,  &c.  The  remedy 
for  a  breach  is  an  action,  or  issue,  quantum  damn^ficatus^ 
and  an  injunction  against  proceeding  under  a  judgment 
for  the  consideration  upon  affidavits  before  answer  was 
refused.     SJiackle  \,  Baker.       .        -        -        -        -       XF 

2.  Distinction  between  penalty  and  liquidated  damages  under 

a  covenant  upon  sale  of  good-will.       -        ^        ..        .        XF 

See  Bankrupt  49.  Partner  10.  ;}3.   Vendor  and  Vendee  23. 


CtOVERNKENT  LOAN. GUARDUN  Mp  WABIX    SW 

Vol.  Rkfe 

GOVERNMENT  LOAN. 

See  For/eiiure  5. 

GRAMMAR  SCHOOL. 

See  Charity  52. 

GRAND-CHILD. 

1.  No  interest  by  way  of  maintenance. 

2.  Not  entitled  under  bequest  to  children,  exeept  from 

necessity ;  nor  by  inference  from  knowledge  of  the* 
family. 

I  •     No  interest  by  way  of  maintenance  upon  a  legacy  simply 

to  a  grand-child  or  a  natural  child.      -        -        .        ..  VI.  546 

Under  a  bequest  to  children,  grand-children  are  not  en- 
titled, except  from  necessity;  as,  if  the  Will  would 
otherwise  be  inoperative ;  or,  where  by  other  words, 
as  "  issue/'  it  clearly  appears,  that  the  word  "children** 
was  used,  not  in  the  proper,  but  in  a  more  extended, 
sense.  The  construction  not  altered  upon  the  inference 
from  the  testator's  knowledge  of  the  circumstances  of 
the  family.     RcidcUffe  v.  Buckley.       .        .        -        .  X.  195 

See  Issue  5.  6.     Maintenance  1.  2.  3.  5.  8.  9.  13.  15, 
WiU  165.  168. 

GRANT. 

1*    Taken  strongly  by  fair  inference  against  grantor. 

1  •   Grant  to  be  taken  as  strongly  in  favour  of  the  objects 

and  against  the  grantor,  as  fair  inference  can  allow.     ^  III.    48 

See  Presumption  17* 

GRANTOR. 

See  Trtut  {Resulting  2.) 
GREAT  SEAL. 

See  Lunacy  62.  64.  66.     Patent  9.  ^ 

GUARANTEE. 

See  Principal  and  Surety  23.  24. 

GUARDIAN  AND  WARD. 

1.  Changed  bn  petition. 

2.  1  estamentary  extended  to  children  by  future  marriage. 

3.  Testamentary  :  ineffectual  attempt  to  reroke, 
4. 


I 


J  S  Conveyance  or  gift  by  ward,  &c. 

8.  Appointment  by  Will  unattested  good  by  Codicil,  con« 

firming  the  Will,  as  altered. 

9.  Appointed  without  reference  only  where  the  property 

is  excessively  smalL 
10.    Act  beneficial  without  authority  protected. 

^*  The  proper  application  to  change  a  guardian  is  by  pe- 
tition.   JSx  parte  The  Earl  of  Ikhester.    ^        .        .        VII.  348 


Sm   GUARDIAN  amo  WARD. HAND  in.  HAND  OFFIOE, 

2.  The  testator  married,  but,  not  then  lutTuig  children,  gave 

the  guardianship  of  all  his  daughters  bom  or  to  be 
bom  to  his  wife,  and  of  all  his  sons  hereafter  to  be 
bom  to  his  wife  and  his  brother  or  the  survivor*     The 

f guardianship  extends  to  all  the  children  by  that  or  a 
iiture  marriage.  -------         VII. 

3.  Testamentary  appointment  of  guardian  not  revoked  by 

a  subsequent  testamentary  appointment,  not  executed 
according  to  the  statute,  and  not  directly  importing 
revocation.         --.-.---         VII. 

4.  Conveyance  by  a  ward  to  her  guai'dian,  imder  the  cir- 

cumstances set  aside  upon  grounds  of  public  policy 

after  a  great  lapse  of  time.    Hatch  v.  Hatch.      -        -  IX* 

5.  Difficulty  in  sustaining  a  transaction  of  bounty  in  the 

cases  of  guardian  and  ward,  attorney  and  client,  trustee 

and  cestui  que  trust.  ......  IX. 

6*  Relief  against  a  deed  of  gift  by  a  ward  just  of  age  to 

his  guardian.     --•-.---       XUL 

7.  Transaction,  appearing  to  have  grown  out  of  the  influ-  . 
ence  from    tue  relation  of  guardian  and  ward,    set 
aside;  though  all  accounts  had  been  settled,  and  the 
relation  had  ceased.  ...--.     .  XIII. 

8*  Appointment  of  guardian  by  an  unattested  Will  made 
good  by  a  Codicil  with  three  witnesses,  on  the  same 
paper,  referring  to  the  Will,  as  annexed,  making  some 
alterations  as  to  the  legacies,  and  confirming  it  in  all 
other  respects;  as  in  the  case  of  a  devise  of  land.  De 
Batlie  V.  Lord  Fingal.        --•-..       XVL 

9.  Order,  appointing  a  guardian  without  a  reference,  only 
where  the    property  is  excessively  small.      Refused, 
where  it  amounted  to  £1500.     Ex  parte  Wheeler.        -       XVI. 
10.  Act  of  guardian  without  authority,  if  beneficial  to  the 

infant,  protected.       --•.---    XVIIL 

S$ee  Attorney  and  Solicitor  ( Attorney  and  Client  13.  170 
Baron  and  Feme  86.  Contract  55.  83.  Devise  6. 
Fraud  88.  Parent  and  Child  10.  Practice  240.  337. 
Revocation  12,     Trust  53.     Trustee  76. 

GUNPOWDER. 
See  Nuisance  5.  6. 


HABEAS  CORPUS. 

See  Bankrupt  {Commitment  3.  4.  7.) 

HAND  IN  HAND  FIRE  OFFICE. 

1.    Assignment  of  the  policy  to  the  heir  necessary. 

1.  Under  the  constitution  of  the  Hand  in  Hand  Fire  Office, 
the  heir,  to  whom  upon  the  death  of  the  insured  the 
property,  being  freehold,  descended,  cannot  have  the 
benefit  of  the  policy  without  assignment.  Mildmay  v. 
Folgham.       " *  III. 


f 


4. 

6. 


HAND-WRITING. HEIR. 

HAND-WRITING.   - 

S«e  Evidence. 

HARBOUR. 
See  NuUance  3. 

HARROW  SCHOOL. 

See  Charity  72. 

HAY. 
See  Tithe  23. 

HEARSAY  EVIDENCE. 
See  Evideaee  (Pei^^reeO 

HEIR. 

Claim  to  the  produce  of  timber  cut  on  estate  of  a  lu* 
natic  by  order. 

Takea  evea  against  the  iotention  without  disposition. 

Principle  of  setting  aside  sale  of  reversion  by  young 
heirt  <^c. 

Entitled  by  resulting  trust  on  contingent  estate  re- 
strained from  cutting  timber. 

EuUtled  in  equity,  as  at  law,  to  what  is  not  disposed  of. 

Not  disinherited  without  plain  words  or  necessary  im- 
plicatiion. 
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g'  >  Role  in  Sheily't  vase. 

9.     Resulting  trust  by  lapse. 

10.  Entitled  to  costs,  though  failing  in  issue  on  a  Will;  ex* 

cept  as  to  the  issue. 

11.  Also  devisee  of  estate  not  of  the  same  nature* 

12.  Takes  rents,  &c.  under  trust  to  accumulate,  eventually 

not  disposed  of. 

13.  Dealing  for  his  expectancy  protected  to  an  extent  ap> 

preaching  incapacity  to  contract. 

14.  Dnder  devise  in  fee,  in  confidence  to  devise  "  to  my 

'*  family,"  held  entitled  in  remainder  as  penona  de» 

signata,    (Reversed.) 

.  .  r  Entitled  under  devise  to  a  stock,  family,  or  house.     Dis-> 

lo'  J       tinction  between  such  devise  immediate  after  death 

'  (       of  the  first  taker  and  a  trust  that  he  will  devise,  &c. 

17*    Construction  of  the  words  *'  after  the  death,"  as  only 

subject  to  the  life  estates ;  repelling  the  implication 

of  a  life  estate  ;  if  it  could  arise,  where  some  of  the 

devisees  were  not  heirs. 

18.  Implication  from  devise  after  death  of  A.  to  one  of  two 

co-heirs. 

19.  Not  disinherited  without  necessary  implication. 

20.  Let  in  by  devise  void  for  uncertainty. 

I.  Timber  on  estate  of  lunatic  cut  under  order  of  Court, 
sold,  and  produce  paid  into  the  Bank  on  account  of 
the  lunatic :  after  bis  death  on  petition  by  his  heir  for 
the  money,  Lord  Chancellor  was  of  opinion,  that  the 
Court  njay  do  it  for  lunatic's  benefit,  but  only  on  pressing 


1 1 


'J 


" .) 


ton  Hi^m. 

Vol. 
occasions;  that  whert  property  is  converted,  equity  will 
recal  it  for  the  representative,  if  done  by  breach  of 
trust ;  not  if  by  accident,  the  Court,  or  the  tort  of  a 
stranger:  but  on  account  of  its  consequence  and  diffi- 
culty of  reversing  order  made  on  petition  refused  to 
give  it  to  either  repreventative  without -a  bill.  Ex 
porte  Bromfield.         .--.-*-  I. 

5.  There  is  no  way  to  exclude  an  heir  but  by  giving  it  to 

somebody  else;  as  he  will  take  what  is  not  disposed 

of  even  against  the  intention.  ....  IL 

3.  Principle,    upon  which  sales  of  reversions    by  young 

heirs,  &c.  are  set  aside.     ...---  IX. 

4*  Heir,  entitled  by  way  of  resulting  trust  until  the  deter-* 

mination  of  an  event,  upon  which  future  contingent 

estates  were  to  arise,  restrained  from  cutting  timoer. 

Stansfield  v.  Habergham.  .        .        -        •        -  X. 

5«  Whatever  is  not  disposed  of  in  equity  results  to  the  heir, 

as  at  law.  .-------  X.  i 

6.  Plain  words  of  gift  or  necessary  implication  are  required 

to  disinherit  an  heir  at  law.  -----  XL 

7.  A  remainder  in  fee  by  settlement  to  trustees  limited  to 

the  life  of  the  tenant  for  life,  though  not  so  expressed : 
the  object  of  the  trust  termuiating  with  that  life;  and  a 
remainder  following  to  the  same  trustees,  upon  the 
death  of  the  tenant  for  life,  for  a  term  of  years.  A 
subsequent  remainder  therefore  to  the  heirs  of  the  body 
of  the  tenant  for  life  held  a  legal  estate ;  uniting  with 
the  legal  estate  for  life;  and  vesting  an  estate-tail, 
according  to  the  rule  in  Shelly  s  case;  not  an  equitable 
estate,  capable  of  taking  eflfect  only  as  a  contingent 
remainder.     Curtis  v.  Price.       -----         XII. 

8.  The  rule  in  Shelly  s  case  takes  effect,  where  an  estate  of 

freehold,  thoueh  during  widowhood  only,  is  given,  with 
a  subsequent  umitation  by  the  same  instrument  to  ibe 
heirs.        ---------         XII. 

9.  Resulting  trust  for  the  heir:    a  special  disposition  of 

money  to  be  raised  by  sale  of  the  estate,  failing  by 

lapse.         ---------         Xlt. 

10.  Heir  at  law,  defendant,  desiring  an  issue  upon  a  Will,  in 

which  he  failed,  entitled  to  his  costs  in  equity :  no  costs 
on  either  side  as  to  the  issue :  ordered  to  pay  costs  of 
a  groundless  motion  for  a  new  trial.      White  v.|^f&oii.         XIL 

11.  Heir,  being  also  devisee,   takes  by  purchase,  not  by 

descent ;   if  the   devised    estate  is  not  of  the  same 

nature.      ---------         XV. 

IS.  Rents  and  profits  under  a  trust  to  accumulate,  being  in 
the  event  not  disposed  of,  belong  to  the  heir  at  law. 
Stanley  v.  Stanley.     -------       XVI. 

13.  Protection  in  equity  to  an  expectant  heir,  dealing  for  his 
expectancy,  approaching  nearly  to  an  incapacity  to 
contract.     Relief  against  a  very  advantageous  purchase 


HEIR.^— HEIR  APPARENT;  «B 
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from  such  a  person  without  fraud ;   though  mere  in- 
adequaey,  unless  from  its  grossness  of  itself  efidence     •     • 
of  fraud,  is  between  persons,  standing  precbely  equal, 
of  no  account.    The  relief  on  payment  of  principal, 
interest,  and  costs ;  the  purchaser  being  considered  as 
a  mort|pigee.     His  bill,  to  establish  the  purchase,  dis- 
missed with  costs,  except  of  depositions,  used  by  the 
other  party.    Peacoci  v*  Evans.         «        •        ..        «       XVI.  512 
Devise  and  bequest  of  real  and  leasehold  estates  to  the 
devisor's  widow  and  her  heirs  for  ever,  **  in  the  fullest 
*'  confidence  that  after  her  decease  she  will  devise  the 
/'  property  to  my  family ;"  held  an  estate  for  life  only; 
with  remainder  in  trust  for  the  devisor's  heir,  as  per^ 
Sana  deitgnaia.     Wrighiy.Atknns{a).         XVU.  255.    XIX.  S99 

•  Construction  of  devise  to  a  stocK,  or  family,  or  house, 

the  heir  principal  of  the  house.  ....       XIX.  300 

L  Distinction  between  an  immediate  devise  after  the  death 
of  the  first  taker  **  to  my  family,**  and  a  trust  or  con* 
fidence  that  he  will  devise    '*  to  my  family."         -        -       XIX.  300 

7.  Construction  of  a  Will,  devising  specific  parts  of  the  es- 
tate to  certain  persons  for  their  lives,  the  residue  after 
the  death  of  those  persons  to  others,  some  of  whom 
were  the  heirs  at  law,  that  the  words  ''  after  the  death,'* 
&c.  meant  only  subject  to  the  life  estates ;  repelling  the 
implication  of  an  estate  for  life  in  the  residue,  if  it 
could  arise ;  and  whether  it  could,  where  some  of  the 
devisees  were  not  heirs,  quare.     Dyer  v.  Dyer*  -       XIX.  612 

S.  Implication  of  an  estate  for  life  from  a  devise  after  the 

death  of  a  person  to  one  of  two  co-heirs  of  devisor.     -       XIX.  614 

^  Implication,  to  disinherit  an  heir  at  law,  must  be  neces- 
sary. .        -        -        - XIX.  614 

•  Devise  void  for  uncertainty  lets  in  the  heir.    -        .        •       XIX.  654 

See  AeoouiU  6.  {Mesne  Profits  2.)  Adeancement  1. 
Assets  32.  Bar&n  and  Feme  10.  Chariiy  G.  16.  20. 
Contract  49.  83.  88.  Copyhold  {Surrender  1.  9.) 
€hsts  {Thutee,  Sfc.  1.)  Creditor  4.  Demse  20.  22. 
41.  42.  Election  26.  {Heir  1.  3.  4.  5.)  Estate  {Con^ 
version  10.  11.  12.  13.  16.)  {For  Life  8.)  Evidence 
(  Witness  29.  31.)  Executor  71 .  Exoneration  12. 13. 
Fraud  33.  Infant  17.  33.  Issue  1.  Jurisdiction  14. 
Lapse  2.  Legacy  23.  Limitation  2.  Lunacy  61. 
Merger^.  Pleading  \.  Purchase^  Words  of  Reprc" 
sentative  7. 12. 14.  15.  21.  25.  Residue  12.  Resulting 
Trust  2.  3.  Reversion  1.  Tith  Deeds  23.  Trust  43. 
78. 119. 123.  {ResulHng  1.  3.  8.)  Will  1.  48.  49.  120. 
149.  165.  175.  286. 

HEIR  APPARENT. 

See  Bill  to  perpetuate  Testimony  2. 


(«)  Reversed.    See  Uie  note,  Vol.  XVII.  page  26X 


9M         HEIR  LOOMS. ILLEGAL  CONSIDERATION. 

HEIR  LOOMS. 

1*    To  go  with  real  estate,  in  strict  settlement,  as  far  as 

law  and  equity  permit,  vest  in  first  tenant  in  tail.  . 

1.  Testator  directed,  that  all  his  plate,  furniture,  &o.  at  his 
mansion-house  should  remain  there  as  heir-looms ;  and 
devised  the  same  to  trustees  upon  trust  to  permit  the 
same  to  go  together  with  the  mansion-house  to  such 
persons  as  should  from  time  to  time  be  entitled  to  it  for 
so  long  time  as  the  rules  of  law  and  equity  would  permit ; 
and  devised  his  real  estates  to  trustees  to  the  use  of 
several  persons  and  their  first  and  other  sons,  &c.  suc- 
cessively, in  strict  settlement.  The  absolute  interest  in 
the  personal  chattels  vested  in  the  first  tenant  in  tail ; 
and  upon  his  death  under  age  passed  to  his  representa- 
tive.    Carr  v.  Lord  ErroU.        -----       XIV*    - 

See£Sitofe(7iit79.) 

HEREDITAMENTS  INCORPOREAL. 
See  Laches  19.    Premmptiam  11. 

HIGHWAY. 

See  Nuiianee  3. 

HOLDER  OP  BILL. 
See  Bimkn^  (  Proof  16.)  Bill  of  Exchange  {Dim^imrgel.  2.) 

HOLY  ORDERS. 

See  Contract  {Illegal  10.) 

HOTCHPOT. 
See  Advancement  1.    jiiaets  23.  24.  26. 

HOUSE. 
See  Heir  15. 

HOUSE  OP  COMMONS. 

See  Demurrer  7.     Qualification,  ^c.  !• 

HOUSE  OP  LORDS. 

See  Appeal  1.  4.      Copyright  10.      Practice  130,      Pri^ 
vilege  K 

HUSBAND. 
See  Baron  and  Feme.    Infant  35.    Lutuicy  57.     Ne  exeat 
Regno  30.     Bepre$entative  26.     Ward  of  Court  6. 

HYPOTHECATION. 

See  Ship  1.  4.  5.  6. 


IDIOT. 

See  Lunacg. 

ILLEGAL  CONSIDERATION. 

See  Consideration.     Deed  5. 


k  '' 


^  ■ '  iit6<SrAt  fbNTR ACT. IMPOSf tlOJ^.    '  8«i; 
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ILLEGAL  CONTRACT. 

See  Omtrad  92.  , 

ILLEGAL  PARTNERSHIP  in  UNDERWRITING. 

See  ilccoieti/  7. 

ILLEGITIMACY. 
See  Leffitimaey.    Purchase  92. 

ILLEGITIMATE  CHILD. 

See  Boiiard.  Interest  4 1  •  Portion.  1 8,  Satisf actum  44. 
47.60.     m// 208.  217.  218. 

ILLUSORY  APPOINTMENT. 

See  Power  (Appointment  3.  7. 10. 20. 21.  22. 24.  25.  20. 
31.  3d.  84.  47.  48.  55.  56.  61.  62.) 

IMPEACHMENT  of  WASTE. 

See  Waste  4.  5. 

IMPERTINENCE. 

See  Answer  18.  Counsel  1.  Injunction  28.  Practice  39. 
138. 164. 165.  292.  368.    Scandal  5. 6.  7.  8. 9.  11. 

IMPLICATION. 

1.  Necessary. 

2.  Not  to  'edKteil4  a  limited  appointment  nttder  geitefal 

words,  providing  for  no  appoinlment. 

3.  In  a  Will  mast  be  necessary. 

4.  From  devise  after  wife's  death  to  the  heir. 

Implication  necessary.  -        -        -        -        -        -  HI.  676 

Under  a  power  for  raising  portions  for  younger  children 
an  appointment  by  a  charge,  confined  to  a  particular 
eTent  of  four  or  more,  was  not  extended  by  implication 
firom  TCneral  words  in  a  subsequent  part  of  the  deed, 

Sroviding  for  the  case  of  no  appointment.    Mosley  v. 
loslejf.    ...-.-..-  V.  248 

Implication  in  a  Will  cannot  prevail,  unless  necessary. 

Upton  V.  Lord  Ferrers.      -•---•  V.  248 

Deriae  after  the  death  of  the  devisor's  wife ;  if  the  de- 
visee is  heir,  the  wife  takes  for  life  by  implication ; 
otherwise  not.  •---.---  V.  806 

See  Assets,  Cross  Remainders  1.  Deed  9.  Devise  9&, 
37.  Election  31.  32.  Exoneration  8.  26.  Heir  7. 17. 
18. 19.  Legacy  26.  Portion  7.  Power  3D.  Waste  4. 
WiU  46. 121.  130.  307.  {Mistake  11.) 

IMPLIED  COVENANT. 
See  Covenant  3.  4. 

IMPLIED  COVENANT  for  TITLE. 

See  Vendor  and  Vendee  26. 

IMPOSITION. 

See  Fraud. 

^X.  XX.  V 
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IMPROPRIATOR. 

See  Purchate  15.     Tithe  16. 

INADEQUATE  CONSIDERATION. 

See  Annuity  {Consideration  1.)  (Jurisdiction  7.)  Auction  4. 
Consideration.  Contract  {Specijic  Performance  20.) 
Fraud  42.     Heir  13.    Reversion  1 . 

INCAPACITY. 

See  Lunacy. 

INCLOSING  ACT. 

See  Jurisdiction  36.      Vendor  and  Vendee  12. 

INCLOSURE. 

1.  Under  an  Act  not  ad  libitum. 

2.  Contract  for  sale  nnder  an  act  executed  before  award. 

3.  Award  under  act  evidence    of^    rather  than  consti^ 

tnting  title. 

1.  Inclosure  under  an  inclosing  Act  must  not  be  ad  libitum. 

2.  Specific  performance  of  a  contract  for  sale  of  an  allots 

ment  under  an  inclosing  Act  before  the  award  :  the  Act 
expressly  enabling  a  sale^  and  declaring  the  conveyance 
valid,  before  the  award  ;  and  the  purchaser  having  no- 
tice of  the  circumstances.     Kingsley  v.  Young,  -    XVII 

3.  Award  under  inclosing  Act,  rather  evidence  of,  than  con- 

stituting, title.  -..---.-    XVII 

See  Injunction  14.     Ttmber  2. 

INCONSISTENT  LIMITATIONS. 

See  Will  308. 

INCORPOREAL  HEREDITAMENTS. 

See  Laches  19.    Presumption  11. 

INCUMBRANCE. 
See  Notice  2.    Party  10.    Purchase  30.  32.  34.  36.    Term  3.  4# 

INDEMNITY. 
See  Contract  (Specijic  Performance  29.  31.) 

INDEPENDENT  STATE. 
See  Jurisdiction  2. 

INDIA. 
See  Executor  6. 13.    Fraud  23.   Infant  1.    Principal  amd 
Surety  4.  5.     Receivy  21. 

INDIA  COMPANY. 

See  East  India  Company. 

INDIA  SHIP,  Sale  of  Command. 
See  East  India  Ship  1. 

INDICTMENT. 
See  Jurisdiction  37. 
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INDORSEMENT. 

^wBankhipi  {Bill  of  Exchange.)  (NoHcel.)  (Proof  15.  28.) 

INFANT. 

1.  Bound  by  fair  settlemeDt  on  marriage. 

2.  To  sae  by  next  friend  withoat  delay. 

8.    Liable  for  necessaries.     Distinction  between  stranger 

and  trustee  advancing. 
4.  Not  bound  by  covenant. 
6.    Foreclosed,  subject  to  error. 

6.  Executor  cannot  have  probate  nntil  twenty-one:  admi- 

nistration by  guardian,  drc. 

7.  Payments  to  discountenanced. 

8.  Customary  beir  bound  by  coteriant  for    further  as- 

surance :  but  foreclosure  refused. 

.  '  r  En  ventre  considered  in  being,  except  a  descent  at  com- 
^.'  i       mon  law.     Object  of  the  statute  of  Will.  9. 

12.  Tmstee  ordered  to  convey  estate  in  Calcutta. 

13.  Tmstee  ordered  on  petition  to  convey  to  the  persons 

entitled  absolutely :  not  to  trustee  on  trusts  to  be 
executed  without  a  bill. 

14.  Conversion  of  personal  property  without  authority  in 
the  Will  qualified. 

Capital  seldom  broken  in  upon  for  maintenance :  fre- 
quently for  advancement.     Generally  not  by  trustee 
of  his  own  authority. 
Sale  or  lleceiver,  to  avoid  parol  demurring. 
Property  in  India  not  called  in  on  Report,  that  it  was 
for  his  benefit. 

estate  in  Ireland;  and 
well  as  to  convey,  must 
petit" 

21.  Defendant  residing  abroad,  father,  not  interested,  as- 

signed guardian  to  put  in  the  answer. 

22.  His  bill  dismissed  with  costs,  not  out  of  his  estate. 

23.  The  King's  authority,  as  parens  patruE,  in  Chancery, 

not  the  King's  Bench. 

24.  The  Court  acts  for  his  benefit  withoat  regard  to  the 

prayer. 
S5«    Trustee :  costs  of  order  to  convey  allowed  :  motion  to 
commit  the  mother  for  not  permitting  it  disapproved. 

26.  No  exceptions  to  his  answer ;  and,  though  manifestly 

insufficient,  injunction  dissolved. 

27.  One  of  the  exceptions  from  common  law  bars  or  for- 

feitures. 

28.  Included  by  the  words  of  a  law  in  their  ordinary  sense 

can  be  excepted  only  by  manifest  implication. 
20. )  Trustee  within  the  Statute  must  be  a  dry  trustee,  or  in- 

30.  )      terest  discharged ;  as  by  the  receipt  of  a  co-executor^ 

31.  Conveyance,  as  trustee  voidable  :  Injunction,  if,  when 

adult,  bound  to  convey. 

32.  Previous  to  foreclosure,    with  a  day,  &c.    inquiry^ 

whether  for  his  benefit. 

V  2 


■  "*     Ulo    IJdJdJl. 

19  C  ^^''^•g^®  ordered  to  convey 
'  <  the  order  of  reference,  as  w 
*  ^      be  on  petition. 
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33.  Female  not  boand   by  agreement  to   settle  freehold 

estate  on  marriage  without  an  option:  but  her  heif 
bound  under  circumstances. 

34.  Not  affected  by  recital  of  deed  during  infancy. 

35.  Act  of  female,  coverte,  not  effectual  against  her  agree- 

ment on  marriage  to  settle :  nor  husband  permitted 
to  aid. 

36.  Partial  accession  to  settlement  bj  female  at  twenty-one, 

an  election  as  to  the  whole. 

37.  Incapable  of  electing. 

38.  Distinction  between  the  jurisdiction  in  case  of  infant 

and  in  lunacy. 

39.  Court  acts  as  trustee ;  changing  property  for  his  bene- 

fit; not  affecting  his  power. 
40«    Jurisdiction  to  inquire  whether  of  sound  mind  at  his 
marriage,  &c« 

1.  Infant  to  express  his  consent  joins  in  a  settlement  by  a 
woman  in  contemplation  of  marriage  with  him:  he  is 
bound  thereby^  if  on  fair  consideration,  and  no  fraud ; 
as  where  tlie  transaction  is  public,  and  with  consent  of 
the  family  :  though  his  being  privy  would  not  have  con- 
cluded him  from  any  rights  as  being  an  infant. 

S.  Infant  ought  to  sue  by  next  friend ;  not  to  wait  till  of 
age.     Blahe  v.  Bunbury.  -        -         -        -         - 

3.  Infant  liable  for  necessaries :  but  more  consideration  wiU 

be  had  for  a  stranger,  advancing  him  money,  than  a 
trustee.      --------- 

4.  Infant  not  bound  by  his  covenant.     Johnson  v.  Boj^field. 

5.  An  infant  may  be  foreclosed,  subject  only  to  error.  -  I 

6.  Where  ati  infatit  is  sole  executor,  administration  shall  be 

granted  to  the  guardian,  or  such  person  as  the  Spiritual 
Court  shall  think  fit,  till  the  infant  is  twenty-one ;  at 
which  time  and  not  before  probate  shall  be  granted  to 
him.  ---------  I 

7.  Payments  to  infants  during  minority  to  be  discountenanced.  ] 

8.  Copyhold  lands  mortgaged  in  fee  by  lease  and  release  as 

freeholds :  the  customary  heir  is  bound  by  a  covenant 
for  farther  assuriince:  but  during  his  infancy  the  Court 
refused  to  foreclose;  and  would  go  no  farther  than 
directing  the  account,  and  that  in  default  of  payment 
the  plaintiffs  should  be  let  into  possession,  and  hold 
and  enjoy,  till  the  heir  should  attain  twenty-one;  at 
which  time  he  should  surrender;  and  a  day  was. given 
to  shew  cause  against  the  decree.     Spencer  v.  Boyes.  1 

9.  A  child  en  venire  sa  mere  may  be  vouched  ;  may  be  an 

executor ;  may  take  under  the  Statute  of  Distributions, 
by  devise,  under  a  charge  for  portions ;  may  have  an 
injunction  and  a  guardian.  -         .        -         .         .  ] 

10.  A  child  en  ventre  sa  mere  is  a  life  in  being  to  all  intents 
and  purposes,  except  in  the  case  of  a  descent  at  com- 
mon law.  ----.... 
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\l.  The  object  of  the  statute  10  and  11  Wm.  3.  c.  16,  was 
not  to  affirm  the  case  of  Reeve  v.  Long :  but  it  estab- 
lishedy  that  the  same  principle  should  govern^  where 
the  limitation  was  by  deed  of  settlement.     -        -        -  IV.  342 

12.  An  in&nt  trustee  ordered  to  convey  an  estate  in  Calcutta 

under  the  statute  7  Anne^  c.  19.    Ex  parte  Anderson^  V.  240 

13.  Order  upon  petition  under  the  statute  7  Anne,  c.  19,  for 

an  infant  trustee  to  convey  to  the  persons  absolutely 
endtledy  or  as  they  shall  appoint ;  but  not  to  convey  to 
a  new  trustee,  upon  trusts  to  be  executed,  without  a  bill.  V.  240 

U.  Personal  property  of  an  infant  ordered  to  be  laid  out  in 
the  purchase  of  land ;  though  there  was  no  authority 
in  the  Will  for  changing  the  nature  of  the  property :  but 
it  was  ordered,  that  the  estate  purchased  should  be 
conveyed  in  trust  for  the  infant,  his  executors  and  ad- 
ministrators, till  he  should  attain  twenty-one,  and  after- 
wards for  him  and  his  heirs.  Lord  Ashburton  v.  Lady 
Ashburton.         -.-,.----  VI.      ^ 

15.  General  rule,  that  a  trustee  shall  not  of  his  own  autho- 

rity break  in  upon  the  capital  of  an  infant's  fortune. 

fVaUer  v.  WethereU.         -        -        -        -        -        -  VI.  473 

16.  The  Court  very  rarely  has  broken  in  upon  the  capital 
for  the  mere  purpose  of  maintenance;   though  fre- 

Iuently  for  advancement.     -        -        -        -        r        -  VI.  474 

e  decreed,  or  a  Receiver ;  where  evidently  for  the 
benefit  of  the  infant  heir;  to  avoid  the  parol  demurring. 
Mould  V.Williamson.. VII.  211,  n. 

18.  The  Court  did  not  call  in  the  property  c^  an  infant,  upon 

security  in  India ;  the  Master  reporting  it  to  be  for  his 

benefit  that  it  should  remain.    Sadler  v.  Turner.  -       VIII.  617 

19.  Elstate  in  Ireland  ordered  to  be  conveyed  by  an  infant 

mortgagee  under  the  statute  7  Anne,  c.  19.    Evelyn 

y.Forsier.         - VIII.    96 

20.  The  order  under  the  statute  7  Anne,  c.  19,  for  the  re- 

ference to  the  Master,  as  well  as  that  for  the  infant  to 

convey,  must  be  on  petition,  not  on  motion.        -        -       VIIJ.     96 

21.  Infant  defendant,  residing  abroad,  hb  father,  not  inte- 

rested in  the  suit,  assigned  his  guardian,  for  the  purr- 
pose  of  putting  in  his  answer,  on  motion.  Jougsma 
v.Pfiel. -  IX.  357 

22.  Bill  by  an  infant  dismissed  with  costs  upon  a  fact,  which, 

though  not  known  when  the  bill  was  filed,  might  with 
reasonable  diligence  have  been  known  :  the  next  friend 
not  allowed  the  costs  out  of  the  infant's  estate :  but 
whether  they  shall  be  repaid,  and  out  of  what  fund,  or 
by  whom,  was  reserved  until  the  hearing.     Pearce  v. 

Pearce. IX.  548 

2S.  The  Court  o£  King^s  Bench  has  not  any  of  the  delegated 
authority,  as  to  infants,  existing  in  the  King,  as  parens 
patriae,  and  residing  in  the  Court  of  Chancery,  as 
representing  the  King.       .        .        .        p        *i        -  X.     59 


n.sSu 
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24.  The  Court  will  act  for  the  benefit  of  an  infant  without 

regard  to  the  prayer  of  the  petition.  -        -        ^ 

25,  The  necessary  costs  of  an  infant  trustee,  ordered  to  con- 

vey under  the  statute  of  Queen  AnriCf  allowed.  Motion 
to  commit  the  mother  for  not  permitting  the  infant  to 
convey  not  a  proper  mode  of  taking  the  opinion  of 
the  Court.     Ex  parte  Cant.        •        -        -        -        - 

QG.  No  exceptions  to  an  infant's  answer.  In  that  case,  there*' 
fore,  cause  against  dissolving  an  injunction  must  be 
upon  the  merits,  according  to  the  answer :  and,  though 
it  was  manifestly  insufficient,  the  injunction  was  dia- 
solved.    Lucas  v.  Lucas.    -        -        -        -        •        -       XI 

27.  Exception  out  of  common  law  bars  or  forfeitures,  by  fine, 
final  judgment  in  a  writ  of  right,  descent  after  disseisin^ 
copyhold  heir  not  coming  in  to  be  admitted  upon  the 
proclamations,  in  favour  of  infancy,  non-sane  memory, 
or  absence  beyond  sea.        ------     XV 

$J8.  Where  the  words  of  a  law  in  their  ordinary  signification 
are  sufficient  to  include  infants,  the  virtual  exception 
must  be  drawn  from  the  intention  of  the  Legislature, 
manifested  by  other  parts  of  the  law,  from  the  general 
purpose  and  design  of  the  law,  and  the  subject-matter 
of  it.  Thus  the  statutes  of  limitation  and  of  fines 
would  have  bound  infants,  &c.  without  an  express  ex- 
ception:    -        -        -        -        -        -        -        -        -XV 

89.  Infant  trustee  within  the  statute  7  Anne,  c.  19,  notwith- 
standing an  interest,  as  co-executor,  and  co-residuary 
legatee,  entitled  to  the  mortgage-money :  the  receipt; 
and  discharge  of  the  other  executor  leaving  the  infant 
a  mere  trustee.     v.  Hancock,      -         -         -        -      XV 

SO.  Infant  trustee  within  the  statute  7  Anne,  c.  19,  must  be 

a  dry  trustee.  -------      XV 

31.  Conveyance  by  infant  trustee  voidable,  as  not  within  the 
statute :  if  he  would  be  bound  to  convey,  when  adult, 
he  would  in  equity  be  restrained  from  setting  it  aside.   -      XV 

$2.  Decree  of  foreclosure  against  an  infant  with  a  day  to 
shew  cause.  (This  has  been  altered  since  mMondey 
V.  Alondey^  1  Ves.  &  Bea.  223 ;  directing,  in  case  the 
mortgagees  consent  to  a  sale,  an  inquiry,  whether  it  will 
be  for  the  infant's  benefit.)      Goodier  v.  Ashton.  -    XVI 

33.  Female  infant  not  bound  by  agreement  to  settle  her  free- 
hold estate  on  marriage,  without  an  option,  when 
twenty-one,  to  refuse;  but  her  heir  bound  under  the 
circumstances ;  claiming  as  special  occupant ;  the  sub- 
ject being  leaseholds  for  lives,  frequently  during  and 
since  the  coverture  renewed  by  the  husband,  who  had 
settled  his  own  estate ;  the  settlement  confirmed  by  her 
repeated  acts  and  fines,  and  by  orders  of  Court ;  chil- 
dren having  existed,  though  deceased  under  age:  no 
claim  for  many  years:  and. during  eighteen  an  adverse 
^lossesaioui  agaipst  u  foi-mcr  heir  by  the  husbaiid ;  the 
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bin  cLumingy  not  against  his  assets,  but  merely  an  ac- 
count since  his  death  against  his  devisee  for  life ;  whose 
possession  commenced  long  since  the  fall  of  the  sur- 
yiving  life  in  the  original  leases.  Milnery.  Lord  Hare- 
wood.        .--•----- 

34.  Interest  of  an  infant  not  affected  by  the  recital  of  a  deed 

made  during  infancy.  ...... 

35.  Though  a  female  infant  is  not  bound  by  an  agreement  on 

marriage  to  settle  her  real  estate,  if  she  does  not,  when 
of  age«  choose  to  accede  to  it,  her  husband  would  not 
be  permitted  to  aid  her  in  defeating  it ;  nor  is  her  act 
during  coverture  effectual.  .        .        ^        - 

36.  Partial  accession  at  the  age  of  twenty-one  to  a  settlement 

by  a  female  infant  an  election  to  abide  by  the  whole.    - 

37.  Incapacity  of  infant  to  elect.         ...... 

38.  Distinction  between  the  general  jurisdiction  of  the  Court 

of  Chancery  in  the  case  of  an  infant  and  in  lunacy. 

39.  The  Court  acts  for  an  infant  as  a  trustee,  changing  pro- 

perty for  his  benefit,  but  so  as  not  to  affect  his  power 
over  it  even  during  infancy ;  for  instance,  his  testamen- 
tary power  over  personal  property.      -        -        .        ^ 

40.  Jurisdiction  to  direct  inquiry  as  to  the  marriage  of  an 

infant ;  whether  of  sound  mind  at  the  time,  and  whe- 
ther for  the  infant's  benefit  that  a  commission  should 
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See  Account  (Mesne  Profits  2,)  Bankrupt  95M6.  {Part- 
ner 9.  10.)  {Petitioning  Creditor  3,)  Baron  and  Feme 
{Dower  1.)  Construction  5.  Contract  55.  Creditor  4. 
Domicil  6.  Dower  5.  Estate  {Conversion  5.)  Exe^ 
cutor  2.  Guardian  and  Ward.  Interest  24. 41.  Lacfies 
1.  22.  Maintenance  1.  2.  3.  4.  5.  6.  7.  11.  17.  22.  23. 
Merger  1.  4.  Mortgage  64.  Parent.  Partner  7. 
Portion  3.  Practice  107.  157.  159.  218.  240.269.  270. 
Representative  16.  17.  Review  2.  Satisfaction  19. 
Trust  3.  6,  Ward  of  Court.  Waste.  Will  135.  259. 
{Executory  Devise  4.  6.) 

INFLUENCE. 

Bee  Attorney  and  Solicitor  (Attorney  and  Client  2*  3.) 
Fraud  4.    Guardian  and  Ward  6.  7. 

INFORMATION. 
See  Charity  2.  3.  53.  57.  75.  (Costs,)     Corporation  l« 
Nuisance  1. .    Office  1. 

INHABITANT. 

1.    Yarions  senses  of  the  term. 

Various  senses  of  the  term  ^'  inhabitant'*  with  reference 
to  the  nature  of  the  subject.        -        -         .        .        - 

INJUNCTION. 

1.  Before  answer  limited  to  restraint. 

2.  Continued  tipon   a  patent :    ttie  Court  of  Law  being 

equally  divided. 


XVIII.  259 
XVIII.  274 


-    XVIII.  276 


XVIIL  277 
XVIIl.  393 

XIX,  122 


XIX.  122 


-      XIX,  289 


X.  339 
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3.  Between  French  emigrants  against  securities  obtained 

by  arrest  under  an  obligation,  as  surety,  which  by 
the  law  of  France  would  not  affect  the  person. 

4.  On  sending  surveyor  to  mark  trees. 
6.     For  waste  not  against  adverse  title. 

6.  On  breach  of  covenant  dissolved  on  answer. 

7.  Against  tenant  for  breach  of  covenant  not  to  break  up 

meadow.    Whether,  if  no  covenant,  upon  waste. 

8.  Against  trespass. 

9.  Where  no  account. 

10.  Against  injustice  done  or  threatened. 

11.  To  the  hearing;  though  legal  title  doubtful;  as  on  patent 

right. 

12.  Against  waste  requires  positive  evidence  of  title. 

13.  Binds  parties  only. 

14.  Between  lord  and  tenants  of  a  manor.   As  to  reading 

affidavits,  original  and  new. 

15.  Against  waste  and  trespass  by  tenant 

^  .'  >  Against  trespass. 

IB.  Not  on  belief  of  intent  to  cut. 

19.  Between  tenants  in  common  only  against  destruction. 

20.  Not  revived  on  indictment  for  perjury  found. 

21.  Against  steward's  transfer  of  stock,  proved  the  produce 

of  the  master's  property.     Refused  as  to  money  at 
his  bankers. 

22.  Limits  of  ornamental  timber. 

23.  Refused  as  to  timber  on  disputed  title. 

24.  )  Against  negotiating  bill :  affidavits  not  read,  as  against 
25. 3       waste. 

26.  Not  to  repair  banks  of  a  canal,  stop-gates,  d:c. ;  but 

against  impeding  the  use,  &c.  by  keeping  out  of 
repair,  S^c. 

27.  Not,  generally,  on  amendment  and  affidavit.  Exceptions. 

28.  Reference  for  impertinence  cause  against  dissolving. 

29.  Not  pending  demurrer. 

30.  On  order  foi*  time,  or  attachment  after  eight  days. 

31.  For  want  of  answer  to  amended  bill. 

32.  Stays  execution  only  in  the  first  instance ;  not,  as  in 

the  Exchequer,  trial. 

33.  To  stay  trial  Just  at  the  assizes  refused. 

34.  Against  altering  a  private  house  for  a  coach-maker's 

business. 

35.  Sustained  on  exceptions  filed. 

36.  Before  action  stays  all :  after,  only  execution. 

37  1 

..g'  >  Affidavit,  to  extend  it  to  stay  trial. 

39.  Special  requires  service  of  subpcena, 

40.  Against  darkening  ancient  windows  restrained  to  equit- 

able nuisance. 
41.1  In  trespass;  where  title  disputed;  or  on  irremediable 
42.  >      mischief:  lord  digging  coal  on   premises  of  copy- 
43.)       holder:  speedy  trial  secured. 

44.  Breach  by  proceeding  against  bail. 

45.  Not  until  appearance  ur  default. 
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46.    Extended  to  stay  trial  dissolyed  generally:  not  the 

SQbseqoent  Order  separately. 
47*    Against  waste  or  action  distinguished  in  practice. 

48.  Stays  action  not  commenced:  otherwise  execation  only, 

not  trial,  without  another  application:  distinction 
in  the  Exchequer. 

49.  Affidavit  to  extent  to  stay  trial. 

M.  Refused  on  laches  and  expenditure  permitted. 

51.  Against  use  of  water  injurious  to  a  mill  on  terms. 

52.  Against  proceeding  at  law  only  on  some  default. 

53.  Dissolved  on  answer  not  revived  of  course. 

o4.  Contempt  hy  breach  by  defendant,  present  during  the 
motion,  but  retiring  before  the  Order.  Commit- 
ment refused  on  laches. 

55.  In  trespass. 

56.  Against  waste  on  possession  clandestinely  from  tenant. 

^*  >  Distinction  between  Chancery  and  the  Exchequer. 

50.  No  affidavit  as  to  title  after  answer. 

^^  r  On  danger  of  irreparable  injury  to  property  ;  though  a 
*\  public  nuisance,  in  the  instance  of  a  corning-house ; 
'^      cautiously  applied  to  stop  a  great  trade. 

62.    Against  injurious  use  of  water. 

£  To  stay  trial  not  discharged  on  answer  of  one  defend- 

63. 1      ant.    The  truth  of  the  affidavit  not  questionable : 

64.  J      nor  the  efiect  of  the  discovery  considered,  unless 
'       clearly  on  the  bill  immaterial. 

65.  Execution  only  staid,  where  bill  and  answer  form  a 

defence  in  Equity,  though  not  at  Law. 

•   Injunction  from  farther  digging  a  ditch :  but  Court  will 

not  order  it  to  be  filled  up  till  after  answer.  Anonymous.  I.  140 

•-  Injunction ;  that  the  validity  of  a  patent  might  be  tried 
at  law :  verdict  for  the  patentee,  subject  to  the  opinion 
of  the  Court  upon  a  case :  the  Court  equally  divided : 
the  patentee  must  bring  another  action :  but  the  Court 
will  not  impose  any  terms  upon  him :  nor  dissolve  the 
injunction  in  the  mean  time.    Boulton  v.  Bell.      -        -  III.  140 

^-  Injunction  against  securities  obtained  by  one  French 
emigrant  from  another  by  arresting  him^  when  about 
to  sail  on  the  expedition  against  France,  and  under  an 
obligation  entered  into  in  France,  as  surety,  which  ac- 
cording to  the  laws  of  France  could  not  affect  the  per- 
son.    Talleyrand  v.  Boulanger.  -        -        -        -  III.  447 

*•  Sending  a  surveyor  to  mark  out  trees  is  a  sufficient 

ground  for  an  injunction.    Jackson  v.  Cator.       -        -  V.  G88 

^*  Injunction  to  restrain  waste  not  granted  against  defendant 
in  possession^  claiming  by  an  adverse  title.  Pillsworth 
V.  Hopton.         --------  VI.    51 

^  (See  Vol.  V.  page  555,  Landlord  and  Tenant,  No.  8.) 
The  injunction,  obtained  upon  a  breach  of  covenant,  in 
nature  of  a  specific  performance,  dissolved  upon  the 
answer,  contradicting  the  affidavits ;  and  shewing  con- 
sent for  several  years.    Barret  v.  Blagrave.        -        -  VI.  104 
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7.  Injunction  on  affidavit  to  restriun  the  tenant  of  a  fiurm 

from  breaking  up  meadow^  contrary  to  the  express 
covenant,  for  the  purpose  of  building.  Whether,  if 
no  express  covenant,  it  would  do  upon  the  ground  of 
viraste,  qucere.    Lord  Grey  De  Wilton  v.  Saxon.  -  V 

8.  Injunction,  where  the  defendant,  having  begun  to  take 

coal  in  his  own  land,  had  worked  into  that  of  the 
plaintiff.    Mitchell  v.  Dors,        •        -        -        -        -  V 

9.  Injunction,  where  there  can  be  no  account.    .        -        -  y 
10.  Injunction  to  prevent  that,  which  is  unjustly  done,  or 

tiireatened.        -..------  V 

li.  Injunction  granted  or  continued  to  the  hearing,  though 

the  legal  title  doubtful ;  as  upon  patent-rights.     -        -  Y 

12.  Injunction  to  restrain  waste  not  granted  without  positive 

evidence  of  title.    Davies  v.  Leo.       .        -        -        -  V 

13.  Injunction  not  binding  upon  a  person  not  a  party  in  the 

cause.        --        -        -        -        •        -        -        -        VI 

14.  Injunction  obtained  on  affidavits  against  cutting  and  pas- 

turing cattle  in  a  wood;  the  plaintiff  praying  the  injunc- 
tion as  tenant  in  fee,  or  as  lord  of  the  manor  inclosing 
under  the  Statute :  the  defendants  denying  the  former 
title :  as  to  the  latter  claiming  common  of  pasture  and 
estovers ;  and  stating,  that  after  the  inclosure  sufficient 
common  of  pasture  would  not  be  left;  the  plaintiff 
having  before  the  bill  filed  been  nonsuited  in  an  ac- 
tion  of  trespass ;  and  entered  into  an  agreement  with 
some  of  the  tenants.  The  injunction  dissolved  upon 
the  answer.  Whether  the  original  and  new  affidavits 
could  be  read  in  such  a  case,  qucere.  Hanson  v. 
Gardiner.  ---•---•         VI 

1 5.  Lessee  committed  waste  bv  opening  a  mine,  and  continued 

the  work  into  other  lana  of  the  lessor,  not  comprised 

in  his  lease.     Injunction  as  to  both.     -        -        «-        -         VI 

16.  Injunction  in  the  case  of  trespass ;  to  prevent  irreparable 

mischief.    ---------         VI 

17.  Injunction  in  the  case  of  trespass;  to  prevent  the  multi- 

plicity of  suits.  ----«.-         VI 

18.  No  injunction  upon  belief  of  an  intention  to  cut  timber.         VI 

19.  Injunction  between  tenants  in  common  against  destruction: 

not  against  pure  equitable  waste.     Hole  v.  Thomas.     -         VI 

20.  That  an  indictment  for  perjury  upon  the  answer  has 

been  found  by  the  grand  jury  is  not  a  ground  for  re* 
viving  an  iniunction.     Clapham  v.  White.    -         -         -        VII 

21.  Injunction   till   answer,   restraining  a  transfer  of  stock 

standing  in  the  name  of  a  steward,  on  strong  evidence 
by  affidavit,  that  it  was  the  produce  of  his  master's 
property,  rents,  &c.  received  for  many  years  without 
account.  Refused  as  to  money  at  his  banker's  in  his 
name.     Lord  Chedworth  v.  Edwards,  -         -         -       VIU 

^^    Injunction  against  cutting  ornamental  timber  confined  to 
timber  standing  for  ornament  or  shelter:  the  Court  re- 
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fusnig  to  ektend  it  by  inserting  the  words,  "  contribute 

"  to  ornament"     Williama  v.  M'Nainara.  -        -       VIII.     70 

2S.   Injunction  against  cutting  timber  refused,  where  the  title 

was  disputed;  as  between  devisee  and  heir  at  law. 

Smith  y.  CoUtjer.        .......       VIIL    89 

^k  Affidavits  cannot  be  read  in  support  of  an  injiuiction  to 

restrain  the  negotiation  of  a  biU  of  exchange.  Berkeley 

v.Brwner.         «        •        -        -        -        ".."."  '^*  ^^ 

iS.  Ground  of  reading  affidavits  in  support  of  an  injunction 

against  waste.     --------  IX.  356 

36.  Order  specifically  to  repair  the  banks  of  a  canal,  and 

8top-gateS|  and  other  works,  refused.  But  the  efiect 
was  obtained  by  an  order  to  restrain  impeding  the  plain- 
tifi*  from  navigating,  using,  and  enjoying,  by  continuing 
to  keep  the  canals,  banks,  or  works,  out  of  repair,  by 
diverting  the  water,  or  preventing  it  by  the  use  of  locks 
firora  remaining  in  the  canals,  or  by  continuing  the  re- 
moval of  a  stop-gate.     Large  v.  Newdigate.  -        -  X.  192 

37.  Plaintiff*  entitled  to  an  injunction  on  affidavit,  as  to  stay 

proceedings  at  law  by  a  party  abroad,  must  state  the 
whole  of  his  case  within  his  knowledge  upon  the  original 
bill ;  and  cannot  after  answer,  upon  which  he  neither 
moved  nor  excepted,  have  the  injunction  upon  amend- 
ment and  affidavit,  as  a  general  rule :  subject  to  excep- 
tion; as  circumstances  come  to  his  knowledge  subse- 
quently: surprise,  &c.  Norris  v*  Kennedy.  -  -  XI.  566 
^.  A  reference.of  the  answer  for  impertinence  is  good  cause 

against  dissolving  an  injunction.  Fisher  \.  Bayley.  -  XII.  18 
^»  Injunction  pending  a  demurrer  irregular.  Cousins  y.  Smith.  XIII.  164 
tX).  Injunction  upon  an  order  for  time,  or  an  attachment  ibr 

want  of  an  answer  after  the  eight  days  expired.  -       XIII.  107 

31.  Injunction  of  course  for  want  of  answer  to  an  amended 

bill :  an  answer  having  been  put  in  to  the  original  bill; 
and  no' injunction  obtained  upon  that.  Nelthorpe  v. 
Law. -        .       XIII.  32S 

32.  Injunction  stays  execution  only :  not,  as  in  the  Court  of 

Exchequer,  trial  also  ;  but  may  afterwards  be  extended 

to  stay  trial  upon  a  slight  affidavit.       ...        -       XIII.  323 

33.  Injunction  to  stay  trial  just  at  the  time  of  the  assizes 

refused.     Blacoe  v.  Wilkinson,  -        -        .        -       XIII.  454 

34.  Injunction  against  proceeding  with  alterations  in  a  house 

under  an  agveement  for  a  lease ;  upon  circumstances, 
that  would  probably  prevent  a  specific  performance  { 
Tiz.  surprise,  the  effisct  of  fraudulent  misrepresentation 
and  concealment,  and  the  particular  nature  of  the  alter- 
ations, for  the  conversion  of  a  private  house  to  the 
purpose  of  a  coach-maker's  business  ;  wholly  changing 
the  nature  of  the  subject.    Bennett  v.  Sadler.      -        -       XIV.  526 

35.  Exceptions  filed,  which  may  be  nunc  pro  tunc  of  course 

upon  application  within  two  months  after  answer,  and 

atterwards  upon  special  cause>  will  sustain  an  injunction.       XIV.  536 
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36.  Effect  of  an  injunction  in  the  Court  of  Chancery:  before 
action  commenced  staying  all  proceedings  at  law :  after 
action  commenced  permitting  the  defendant  to  call  for 
a  plea,  and  proceed  to  judgment  at  law,  if  in  a  condition 
to  do  so ;  or,  if  not,  to  do  only  what  is  necessary  to 
enable  him  to  do  so;  restraining  execution.  There- 
fore,  after  bail  excepted  to,  ruling  the  sheriff  to  bring 
in  the  body  a  breach  of  the  injunction.  BuUen  v. 
Ovey.        .........       XVI 

57.  Injunction  extended  to  stay  trial  on  affidavit,  that  the 

plaintiff  is  advised  and  believes  that  he  cannot  safely 
proceed  to  trial  until  the  answer.  Partington  Y.Hobson*       XVI 

58.  To  extend  an  injunction  to  stay  trial  the  affidavit  must 

state  belief,  not  merely  that  the  plaintiff  cannot  safely 
go  to  trial,  but  that  the  answer  will  furnish  discovery 
material  to  his  defence  in  the  action.  Appleyard  v, 
Seton.        .        .        -        .        .        .        -        -        -       XVI 

39.  Service  of  subpoena  necessary  in  the  case  of  special  in- 

junction :  but,  the  practice  having  been  unsettled,  the 
defendant  was  put  to  dissolve  upon  the  merits ;  and  the 
plaintiff  permitted  to  shew  cause  by  affidavit.  The 
Attorney-General  v.  NichoL        -        ...         -       XVI 

40.  Injunction  against  darkening  ancient  windows  not  in  every 

case,  affecting  the  value  of  premises,  that  would  support 
an  action.  The  effect  must  be,  that  material  injury, 
amounting  to  nuisance,  which  should  not  only  be  re- 
dressed by  damages,  but  upon  equitable  principles 
prevented.  --....--       XVI 

41.  Injunction  in   trespass:    where  the  title  was  disputed. 

Kinder  v.  Jones.         .--...-      XVII 

42.  Injunction  against  trespass  upon  irremediable  mischief, 

in  nature  of  waste,  on  a  bill  by  the  lord  of  a  manor  and 
his  lessees  against  taking  stones,  having  a  peculiar  value, 
found  at  the  bottom  of  the  sea  within  the  limits  of  the 
manor.     Earl  Cotoper  v.  Baker.  ...        -      XVII 

43.  Injunction  in  the  case  of  trespass  by  the  lord  of  a  manor 

digging  for  coal  on  the  premises  of  a  copyhold  tenant. 
From  the  nature  of  the  subject  and  the  consequences 
such  an  injunction  not  to  be  continued  without  securing 
the  means  of  a  speedy  trial.     Grey  v.   The  Duke  of 
Northumberland.         .-..---     XVII 

44.  Breach  of  injunction  by  proceeding  against  bail.  Leonard 

y.AttwelL -     XVII 

4.'i.  No  injunction  until  appearance  or  default.  White  y.Klevers.  XVIII 
40.  The  subsequent  Order,  extending  an  injunction  against 
proceeding  at  law  to  stay  trial,  not  discharged  sepa- 
rately; but  the  injunction,  as  extended,  must  be  dis- 
solved generally  upon  the  answer  by  the  usual  order 
nisif  subject  to  shewing  exceptions  for  cause,  or  the 
undertaking  to  iihew  cause  on  the  merits.  Earnshaw 
y.TAorn/UU. XVIII 
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47.  Distinctions  in  practice  between  injunctions  to  stay  waste, 

or  the  sale  of  an  estate,  and  against  an  action. 

48.  Injunction  before  action  commenced  prevents  the  com- 

mencement ;  after  action  stays  execution  only  in  Chan- 
eery^  differing  from  the  Exchequer^  without  a  distinct 
application  to  stay  trial.       ...-•. 

49.  Injunition  extended  to  stay  trial  on  affidavit,  that  the 

plaintiff*  cannot  safely  go  to  trial  without  the  answer, 
and  believes  it  will  produce  discovery  material  to  his 
defence*     --------- 

50.  Injunction  against  draining,  preparatory  to  opening  a  coal- 

mine, with  prejudice  to  a  canal,  before  establishing  the 
right  at  law  refused  upon  laches  for  two  years,  per- 
mitting expenditure.  Birmingham  Canal  Company  v. 
Lloyd.       --------- 

51.  Injunction  against  using  water  injuriously  to  a  mill,  putting 

die  plaintiff  to  go  to  trial  forthwith.     -        -        -        - 

5S.  Injunction  against  proceeding  at  law  only  on  some  default 
of  appearance  or  answer.    James  v.  Doumes. 

53.  Injunction,  dissolved  on  the  answer,  not  revived  of  course 
without  special  motion  on  amendments  verified  by  affi- 
davit.        --------- 

Me.  Contempt  by  breach  of  injunction  by  defendant,  present 
in  Court  during  the  motion,  though  retiring  before  the 
order  pronounced :  but  motion  to  commit  after  a  consi- 
derable lapse  of  time,  and  the  order  not  drawn  up, 
refused  with  costs.      ------- 

55.  Injunction  extended  to  trespass.  -        -        -        - 

^.  Injunction  against  waste :  defendant  insisting  on  his  own 
tide;  but  admitting  possession  received  from  plaintiff's 
tenant  without  his  Knowledge.  -        .        . 

^7.  Distinction  on  injunction  between  the  Courts  of  Chan' 
eery  and  Exchequer.  ------ 

58«  Distinction  on  injunction  in  Chancery  and  the  Exche^ 
quer;  here  staying  all,  if  before  action;  if  after,  exe- 
cution only,  not  trial,  without  a  farther  motion  so  to 
extend  it  on  affidavit  of  belief,  that  the  answer  will  be 
material  on  the  trial.  ------ 

^.  In  injunction  cases  no  affidavit  as  to  the  title  after  answer. 
Piatt  V.  Button. 

®0.  Jurisdiction  by  injunction  on  danger  of  irreparable  injury 
to  property ;  though,  as  public  nuisance,  an  object  of 
prosecution  by  the  Attorney-General ;  the  subject  a 
coming-house  to  powder-mills,  from  site,  construction, 
&c.  imminently  dangerous  to  the  neighbourhood  and 
public*  Indictment  directed,  with  an  arrangement  for 
a  speedy  trial,  and  preventing  imminent  danger  in  the 
interval.     Crowder  v.  Tinckler,  .        -        -         - 

^l.  Jurisdiction  by  injunction,  where  the  effect  will  be  to 
stop  a  great  trading  concern,  exercised  with  caution ; 
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not  ex  parte,  but  on  notice,  with  the  opportunity  of 
opposing  on  affidavit.  ------       XIJ 

62.  Injunction  on  injurious  use  of  a  body  of  water  against 

using  it  otherwise  than  as  used  before.         ...        XI}i 

63.  Injunction  to  stay  trial  on  affidavit,  that  plaintiff  cannot 

safely  defend  the  action  without  discovery,  and  that  it 
will  give  a  good  and  effectual  defence,  not  discharged 
upon  the  answer  of  one  defendant  only.  Wkiie  t. 
Steinwacks.        ---...-.       XIX 

(M*-  The  truth  of  affidavit  to  stay  trial,  that  the  discovery  will 
be  material,  not  questionable,  nor  the  effect  of  the  dift* 
covery  considered,  unless  its  immateriality  is  clear  on 
the  face  of  the  bill.  .-.--.       XIX 

05.  Execution,  not  trial,  staid,  where  the  bill  and  answer 

form  a  defence  in  equity,  though  not  at  law.         -        -       XIX 

See  Account  (Mesne  Profits  2.)  Bank  of  England  3.  4. 
Bankrwpt  {Abatement  3.)  Chattel  I.  2.  Contempt  2. 
Copyhold  {Mine  1.)  Copyright  4.  6.  7.  9.  16. 16.  Co* 
venant  Q.  Goodwill  1.  Interpleader  S.  \9.  Landlord 
and  Tenant  7.  8. 9. 68.  Nuisance  1.  Partner  39.  Prae^ 
tice  3.  5.  46.  46.  99. 108.  123.  136.  167.  168.  176.  177. 
260,  261.  262.  309.  331.  300.  379.  Tenant  for  Life  1.  2. 
Vendor  and  Vendee  11.     Waste  12. 

INJURY,  IRREPARABLE- 

See  Injunction  60. 

INQUISITION  OF  LUNACY. 

See  Lunacy  27.  28. 

INQUISITIO  POST  MORTExM. 

See  Evidence  {Pedigree  3.) 

INSANITY. 

See  iMnacy. 

INSOLVENT. 

See  Bankrupt.    Practice  100« 

INSOLVENT  ACT. 

1.  BiQ  by  assignee  of  one,  who,  having  made  a  general 
conveyance  in  trust  for  creditors,  took  the  benefit  of 
an  Insolvent  Act,  dismissed  with  costs. 

1.  Bill  by  the  assignee  of  a  person,  who  had  made  a  general 
conveyance  in  trust  for  his  creditors,  and  afterwards 
taken  the  benefit  of  an  Insolvent  Act,  in  respect  of  the- 
surplus  against  the  assignee,    the  trustee,  and  mort- 
gageesi  dismissed  with  costs.     Spragg  v.  Binkes.         m  "V 

See  Annuity  { Valuation  2.) 
INSUFFICIENT  ANSWER. 

See  Answer  3.     Practice   164.  165w 
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INSUFFICIENT  EXAMINATION. 

See  Practice  356. 

INSURABLE  INTEREST. 

1.  Arrears  of  annaity  or  any  debt. 

2.  Id  trnstee  of  a  ship  as  well  as  cestui  que  trust, 

3.  Equitable  interest  insurable. 

.  Arrears  of  annuity,  or  any  other  debt  insurable.    -        -         VII.  302 
.  Insurable  interest  in  a  trustee  in  respect  of  the  legal  in- 
terest in  a  ship ;  as  in  the  cestui  que  trust  in  respect  of 

the  equitable.     - -        XV.    67 

.  Equitable  interest  insurable :  both  trustee  and  cestui  que 

trust  have  an  insurable  interest.  •        .        •        «     XVII.  25S 

See  Freight  i. 

INSURANCE. 

1.  Without  a  policy  illegal. 

2.  Discharged  by  immaterial  variation. 

Insurance  without  a  policy  is  illegal.       -        -        -        -  11.     18 

Variation  firom  policy  of  insurance,  though  perfectly  im- 
material, discharges  the  insurer.  ....  II.  541 

See  Account  7.  Alien  Enemy  1.  Annuity  (Memorial  7. 8.) 
Bankrupt  13.  15.  Contract  {Illegal  1.  4.  5.)  Cove* 
nant  6.     Set-off  8. 

INSURANCE  COMPANY. 

See  Party  26. 

INSURANCE,  ILLEGAL. 

See  Contract  {Illegal  9.  12.) 

INSURANCE,  LOTTERY. 

See  Pleading  {Demurrer  12.) 

INSURER. 

See  Bankrupt  {Underwriter  1.) 

INTEREST. 

1.  On  debt  by  simple  contract. 

2.  For  breach  of  trust. 

3.  Not  on  petition,  if  not  reserved. 

4.  Not  on  demands  liquidated  by  the  Report. 

6.  For  mortgagee  on  the  whole  liqaidated  by  the  Report. 

6.  Not  subsequent  to  a  judgment. 

7.  On  farther  directions,  though  not  reserved. 

8.  By  the  Report  and  on  farther  directions  confined  to 

debts  carrying  interest. 
9.\4 per  cent,  only,  where  no  rate  specified.     Reason  of 
10. 1       the  rule:  not  invariable. 

11.  In  administration  of  assets  not  on  judgment  quanda 

acdderint, 

m 

12.  Not  on  judgment  in  account  or  action* 


aaO  INTEREST. 

13.  Not  on  legacy  to  niece  before  time  of  payment. 

14.  On  legacy  to  a  child  only,  from  parent's  death. 

15.  Not  from  legatee's  death  to  the  time  of  payment,  ooless 

expressed. 

16.  Legacy  to  wife. 

'    17.    On  legacy  to  child,  payable  in  fatore,  with  maintenance 
generally  :  distinction,  if  less  than  the  interest. 

18.  )  On  written  agreement  to  pay  by  instalments,  or  at  a 

19.  I      day  certain :  not  on  shop  debts,  &c. 

20.  Refused  till  time  of  payment  of  legacy  to  a  child  on 

express  maintenance,  <&c.  with  laches. 
21*    Not  on  portions,  increased  by  the  father's  will,  beyond 
maintenance  expressed  in  the  original  portions. 

22.  For  maintenance  on  legacy  to  child  only. 

23.  On  bond  and  judgment  assigned  to  the  Report,  not 

beyond  the  penalty. 

24.  Generally  not  on  legacy  until  time  of  payment.     £x^ 

ceptions.     liCgacy  to  child.     Residne.    Intent. 

25.  At  4}  per  cent. 

26.  Not  as  discount  beyond  5  per  cent,  by  agreement  for 

prompt  payment  on  bankraptoy  upon  the  costom 
of  the  trade* 

27*     By  will  on  debts  :  not  extended  to  simple  contract. 

28.  On  written  undertaking  to  pay  on  day  certain  or  de- 
mand. 

29. )  Not  beyond  the  penalty  of  bond,  except  special  cir- 

30. )       cumstances. 

31.  West  India. 

32.  Usage  of  trade  to  include  the  current  year  in  contract 

for  credit. 

33.  Under  devise  on  trust  by  demise,  sale,  <Src.  or  rents,  &c. 

to  pay  with  all  convenient  speed  after  the  decease, 
4  per  cent,  from  the  death. 

34.  To  tenant  for  life :  whether  from  the  death  or  a  year 

after. 

35.  Legatees  in  Jamaica  currency,  living  here,  and  assets 

and  executors  in  both  countries,  not  entitled  to  •/«* 
tnaica  interest. 
86.    On  legacies  from  a  year  after  the  death  on  presumption, 
that  the  property  is  got  in. 

37.  Whether  on  legacy  to  grand-child  payable  on  contin- 

gency or  at  a  future  day,  as  to  a  child. 

38.  Whether  on  petition,  where  no  direction  in  the  decree. 

39.  Not  on  legacy  to  wife,  as  to  a  child,  before  payable. 

40.  Whether  5  per  cent,  on  legacy  out  of  a  capital  in  trade. 

41.  Not  on  legacy  to  wife  or  natural  child,  as  to  a  legiti- 

mate child  from  the  death. 

42.  Under  written  contract,   payable  on  demand  or  day 

certain. 

43.  5  per  cent,  nnder  contract  to  give  notes. 

44.  Beyond  penalty  of  bond  on  mortgage  by  surety. 

1«  Interest  given  in  equity  for  a  simple  contract  debt:  as  at 
law  for  every  del)t  detained,  either  by  the  contract  or 

in  damages.        -------- 
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V4>1.  Pare 

£•  Interest  pven  agsiiitt  tnuteeB  and  execntan,  keeping 

money  in  their  hands  in  breach  of  trust.     «        -        •  I.  452 

3.  'Where  the  question  of  interest  is  not  reserved  by  the 

decree,  it  cannot  be  given  on  petition :  the  object  of  a 
petition  being  only  to  carry  on  what  is  directed  by  the 
decree.     Crvexe  v.  Hunter,        -        .        -        -        -  II.  157 

4.  Interest  not  given  upon  the  confirmation  of  the  Report 

upon  demands  Uquidated  by  it,  but  not  bearing  interest 
in  their  nature ;  as  legacies  and  arrears  of  annuities ; 
though  both  legacies  and  annuities  were  charged  upon 
land ;  and  the  annuities  were  not  paid  out  of  the  rents 
and  profits ;  as  possession  was  talcen  by  mortgagees ; 
and  though  one  of  the  annuities  was  the  provision  of 
a  widow.  --------  II.  157 

5.  In  the  case  of  a  mortgage  the  whole  sum  liquidated  by 

the  Report  carries  interest.         -        -        -        -        -  II.  159 

6.  Under  a  judgment  at  law  no  interest  subsequent  to  the 

judgment  can  be  recovered :  but  a  fresh  action  may  be 
brouffhtforit 11.162 

7.  Upon  farther  directions  the  Court  may  add  to  the  decree, 

and  may  therefore  give  interest,  though  the  question 

of  interest  was  not  reserved.       -----  II.  164 

8.  Interest  is  computed  by  the  Master's  Report  upon  such 

debts  only,  as  carry  interest,  according  to  the  rate  they 
carry ;  and  upon  farther  directions  subsequent  interest 
is  directed  only  on  those,  upon  which  the  Report  has 
already  computed  interest:  but  no  interest  is  computed 
on  simple  contract  debts  by  the  Report  or  by  order 
afterwards.         --------  II.  165 

9*  A  power  to  charge  a  sum  in  gross  implies  a  power  to 
give  any  rate  of  legal  interest ;  and  the  rule  of  the 
Court  to  give  4  per  cent,  applies  only,  where  no  rate 
is  specified  by  the  party  having  power  to  fix  it.  Lewis 
V.  Freke. II.  507 

'0.  The  reason  of  the  rule  in  Chancery  to  give  interest  at 
4  per  cent,  only  is,  that  money  is  generally  to  be  had 
at  that  rate:  but  the  rule  is  not  invariable.  -        -  II.  511 

11*  Upon  a  biU  by  executors  to  have  the  assets  administered 
no  interest  is  to  be  allowed  upon  a  judgment  on  assets 
quando  acciderint.    Deschamps  v.  Vanneck.        -        -  II.  716 

^^  No  interest  is  allowed  upon  a  judgment  in  an  account  be- 
fore the  Master,  or  in  an  action  upon  it.      -        -        -  II*  719 

13.  A  legacy  from  an  uncle  to  a  niece,  to  be  paid  at  twenty- 

one  or  marriage,  does  not  carry  interest  before  the  time 

of  payment.     Crickett  v.  Dolby,         .        -        -        -  III.     10 

14.  Legacy  from  a  parent  to  a  child  bears  interest  before  the 

time  of  payment,  and  firom  the  death  of  the  testator ; 

and  is  the  only  instance.     ------  III.     13 

15.  Legacy  payable  at  twenty-one ;  before  which  time  the 

legatee  dies :  if  interest  is  payable,  his  executor  shall 
have  the  legacy  immediately :  if  not,  he  must  wait  till 

^•L.  XX.  X 
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the  legatee  would  have  been  twenty-one;  and  cannot 

then  have  the  interest.        ------  II 

16.  A  wife  as  well  as  a  child  is  within  the  exception  to  the 

rule,  that  a  legacy  does  not  bear  interest,  till  it  is  pay- 
able (a).     -        .        -        -         -        -         ...  II 

17.  Legacy  from  parent  to  child  payable  in  fuiuro  :  if  main-r 

tenance  is  given  generally,  it  shall  carry  interest :  but 
if  an  annual  sum  less  than  the  interest  is  given  for  main- 
•  tenance,  the  executor  paying  that  shall  have  the  rest.  -  II 

18.  Interest  allowed  upon  a  written  agreement  to  pay  by  in- 

stallments.    Parker  v.  Hutchinson.      -        -        .        •  II 

19.  Interest  given  at  law  upon  a  written  undertaking  to  pay, 

or  notes  payable,  on  a  day  certain :  not  upon  notes 
payable  at  a  day  uncertain,  shop  debts,  &c.  -        -  II 

50.  Upon  the  ground  of  an  express  maintenance  and  other 

indications  of  the  intention  the  Lord  Chancellor  in- 
clined to  the  opinion,  that  the  rule  for  interest  upon  a 
legacy  given  by  a  parent  to  a  child  till  the  time  of  pay- 
ment was  not  applicable :  but  the  bill  of  the  children 
was  dismissed  upon  circumstances  of  acquiescence, 
laches,  and  the  consequent  difficulty  of  taking  the  ac- 
counts.    Mitchell  V.  Bower.        -----  JI 

51.  Portions  under  a  settlement  for  younger  children  were 

increased  by  the  Will  of  the  father :  there  being  an  ex- 
press maintenance  of  S  per  cent,  upon  the  original  por- 
tion, the  rule  for  interest  upon  the  legacies  does  not 
apply :  but  the  Court  continued  the  S  per  cent,  upon 
them.     Long  v.  Long.        ------  II 

SS.  Interest  by  way  of  maintenance  upon  a  legacy  in  the  case 

of  parent  and  child  only.  ...        -         -  II 

S3.  Bond  and  judgment  assigned :  interest  must  be  calcu- 
lated to  the  date  of  the  Report,  so  as  not  to  exceed 
the  penalty.     Sharpc  v.  Earl  of  Scarborough.  -  II 

24?.-  The  general  rule,  that  a  legacy  payable  in  future  shaR 
not  carry  interest  before  the  time  of  payment,  applies 
to  a  legacy  to  infants  payable  at  twenty-one :  the  ex-' 
ceptions  are  the  case  of  parent  and  child,  the  case  of  a 
residue,  and  where  from  other  special  circumstances 
an  intention  to  give  interest  clearly  appears.  TyrreU 
v.  Tyrrell l\ 

55.  Interest  given  at  4J  per  cent.     Cox  v.  Chamberlain.        -  I^ 

56.  Under  an  agreement  to  take  off  a  discount  above  5  per 

cent,  for  prompt  payment,  though  according  to  the 
custom  of  the  trade,  the  creditor  cannot  upon  bank- 
ruptcy charge  more  than  5  per  cent:  Ex  parte  AynS" 
worth.        ---------  n 

57.  A  provision  by  Will  for  payment  of  interest  of  debts  held 

not  to  extend  to  a  debt  by  simple  contract.     Tait  v« 

Lord  Northwick.        -------  I^ 
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S8.  A  writteil  mideptaking  to  pay  at  a  day  certain,  or  on  de- 
mandy  as  a  promissory  note,  carries  interest  from  the 
day,  or  the  demand ;  as  at  law  it  is  given  by  way  of 
damages.     Upton  v.  Lord  Ferrers,      -         -        -        -  V.  801 

29.  Devise  in  trust  to  sell,  and  apply  the  money  to  and  among 

such  persons  as  the  trustees  in  their  discretion  should 
think  had  or  have  any  just  or  indisputable  demand 
upon  A.  at  his  death,  to  each  in  equal  degree  and  pro- 
portion according  to  the  principal  sura,  as  far  as  the 
money  would  extend ;  the  securities  to  be  delivered  up : 
but  the  money  to  be  given  and  received  in  no  other 
manner  than  as  voluntary  bounty.  The  fund,  being 
more  than  sufficient,  is  liable  to  interest  of  bonds  to  the 
extent  of  the  penalties.     Aston  v.  Gregory.      -  -  VI.  151 

30.  No  interest  beyond  the  penalty  of  a  bond ;  except  under 

special  circumstances.     Clarke  v.  Seton.      -        -        -  VI.411 

31.  Wegt  India  interest.      .----.-  IX.  267 

32.  Upon  a  contract  for  eighteen  months*  credit,  as  to  the 

usage  of  a  trade  to  include  the  current  year,  qucere. 

Lord  Courtenay  v.  Godschali,    -----  IX.  473 

33.  Devise  upon  trust,  by  demise,  sale,  or  mortgage,  or  by 

rents  and  profits,  to  raise  and  pay  with  all  convenient 
speed  after  the  decease  of  the  devisor  a  sum,  and  sub- 
ject thereto  upon  other  trusts.  Interest  decreed  at 
^per  cent,  from  the  death.     Spurway  v.  Glynn.  -  IX.  483 

34.  Interest  to  tenant  for  fife :  whether  from  the  death  of  the 

testator,  or  a  year  afterwards.     -----  IX.  553 

85.  Legacies  in  the  currency  of  Jamaica ;  where  the  testator 
resided ;  assets  and  executors  in  both  countries.  The 
legatees,  living  in  this  country,  not  entitled  to  Jamaica 
interest.     Bourke  v.  Ricketts,  -         -         -         .  X.  330 

36.  Interest  upon  legacies  from  a  year  after  the  death  upon 

the  presumption,  that  the  property  is  got  in  by  that 

time,  and  making  interest.  -        .        -        .        .  X.  333 

37.  Whether  a  legacy  to  a  grand-child,  payable  upon  a  con- 

tingency, or  at  a  future  day,  shall  carry  interest,  as  in 

the  case  of  a  child,  qtuere.         .....         XII.    23 

38.  Whether  interest  can  be  claimed  by  petition,  the  decree 

containing  no  direction  as  to  interest,  qtuere.    Bruere 

V.  Petnberton.  XII.  380 

39.  No  exception  in  favour  of  a  wife,  as  for  a  child,  to  the 

rule,  that  a  legacy  does  not  bear  interest  before  it  is 

payable.    Stent  y.  Robinson*        ....        -         XII.  401 
^*  Claim  of  5  per  cent,  upon  a  legacy,  as  being  given  out  of 

a  capital  in  trade,  not  decided.    -----         XII.  401 
^1*  Interest  upon  a  legacy  to  a  wife  or  a  natural  child  not 

allowed  from  testator's  death ;  as  it  is  in  favour  of  a 

legitimate  child  by  way  of  maintenance.     Lowndes  v. 

Loumdes. -        -        XV.  301 

tt.  Under  a  written  contract  for  a  sum  of  money,  payable  on 

demand,  or  a  day  certain,  interest  is  in  equity,  as  at 

X  2 
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laWy  payable  from  the  time  of  demand  made,  or  from 

the  fixed  period  of  payment.  Ltoumdes  v.  CoUens.  -  XYIl 
4S.  Interest  at  5  per  cent,  under  a  contract  to  give  promissory 

notes.        ---------     XVII 

44.  Interest  beyond  the  penalty  of  a  bond  upon  a  mortgage 

for  the  same  debt;    though  by  a  surety.      Clarke  v. 

Lord  Abingdon.  -------     XVII 

Compound. 
Compound. — 1.    Not  giiren. 

2.  Not  by  antecedent  contract;  but  accounts  may 
be  settled  half-yearly  on  that  principle.  Ex- 
ception as  lo  real  securities. 

1.  Interest  upon  interest  not  given*     Waring  v.  CunUffe,  I 

S.  Though  compound  interest  cannot  be  taken  under  an  an- 
tecedent contract,  accounts  may  be  settled,  even  half- 
yearly,  upon  that  principle.  Exception  as  to  real  se- 
curities.   Ex  parte  Bevan.        -----  IX 

See  Annuittf  2.  3.  Apportionment  5.  Arbitration  7. 
Auets  46.  Bankrupt  1.  {A$9ignee  4.  37.)  {Mortgage  1.) 
(Snrplus  I.  2.  3.  6.)  Charge  7.  Contract  10.  47.  E^ 
ecntor  2.  14.  17.  24.  42.  43.  40.  51.  59. 64.  Fraud  13. 
Grandchild  1.  Insurable  Intereit  3.  Legaof  1.  27.  30. 
36.  48.  Lvnacy2.  Practice  49.  56.  260.  304.  Prin- 
cipal and  Agent  1 1.  20.  Principal  and  Surety  6.  Pnr^ 
chase  1.  20.  36.  Receiver  1.  11.  Rendue  6.  /Setter- 
Won  1.    Tnu/ 17. 18. 46. 63.    Vetting  2».     fFt//61. 1B2. 

INTEREST,  ABSOLUTE  or  for  LIFE. 

1.  Tor  life  not  enlarged  by  discretionary  power  to  advance* 

2.  Absolute  under  trust  for  the  use  and  benefit  of  A.  and 

ID  case  of  her  death  o?er. 

1.  Trust  by  Will  as  to  the  residue  of  real  and  personal  estate 

for  a  nephew  and  his  heirs,  to  pay  him  tne  interest  ior 
life,  with  power  to  the  trustees,  in  case  they  should  see 
it  would  be  for  bis  benefit  to  advance  him,  when  it  may 
be  in  their  power,  any  part  of  the  principal  for  his  ad- 
vancement in  life,  that  they  will  not  withhold  such  as- 
sistance as  they  may  deem  necessary :  but,  in  case  na 
part  should  be  advanced,  the  residue  to  be  divided 
among  the  nephew's  issue ;  with  a  limitation  over,  if  he 
should  leave  no  issue.  The  nephew  is  entitled,  not  to 
the  absolute  property,  but  for  life  only;  and,  no  ad- 
vancement having  been  made,  an  inquiry  was  directedf 
whether  his  circumstances  required  advancement*  Ro' 
binson  v.  Cleator,       .------         jL\ 

2.  Residuary  bequest  in  trust  for  the  use  and  benefit  of  ^. 

and  in  case  of  her  death  to  be  equally  divided  between 
the  children  of  B.  Payment  decreed  to  the  executor 
of  A.  as  having  taken  the  absolute  interest.  Ommaney 
y.Bemn. XYHl 
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INTEREST,  CONTINGENT. 

See  (kmimgent  Interest* 

INTEREST,  EQUITABLE. 

See  Auignmeni. 

INTEREST,  EXECUTORY. 

See  Perpetuity. 

INTEREST,  VESTED. 

See  Vesting  57. 

INTERESTED  WITNESS. 

See  Evidence. 

INTESTACY. 
See  Assets  9.    London,  Custom  of.    Representative. 

INTERPLEADER. 

I.    Coils  88  between  defendaDts. 

%  Bj  banker,  lenred  wUh  attacbmenU  upon  a  deposit, 
and  bold  to  bail  by  the  owner,  in  prison  under  ac- 
tions as  partner  in  an  insolvent  house. 

Affidavits  read,  as  upon  waste. 

Collusion  not  presumed,  nor  can  coanter*a|fidavit  pre- 
rail,  against  plaintiff's  affidavit 

On. a  claim. 

Not  by  tenant  on  notice  of  ejectmeut  by  a  stranger 
under  title  adverse  to  the  landlord.    Collusion. 

Where  two  claims. 

Bill  never  suggests  a  case. 

By  tenant :  two  must  claim  the  same  rent  in  privity  of 
tenure  and  contract. 

10.  )  All  costs  against  'the  defendant  failing ;  and  plaintiff's 

11.  3     lien  on  the  fund. 

12.  On  notice  of  various  claims. 

J3.  )  Various  modes  of  disposing  of  the  questions  betweeo 

14. 5      defendants. 

16.    By  tenant  against  two  claims  of  rent. 

16.  On  attorney's  claim  of  lien  on  damages. 

17.  By  debtor  sued  by  his  creditor,  a  bankrupt,  contesting' 

the  commission. 

18.  On  colour  of  title  given  to  a  stranger.l 

19.  Injunction  not  dissolved  on  one  answer  only  :  plaintiff's 

delay  a  special  ground. 

t.  Costs  of  plain  tiff  in  interpleading  bill  and  of  defendant, 
who  succeeded  at  law,  ordered  to  be  paid  by  the  de- 
fendant, who  failed.     Dawson  v.  Hardccutle. 

^  A  banker,  with  whom  property  was  deposited  for  safe 
custody,  refused  to  deliver  it  to  the  owner,  in  prison 
under  actions  brought  against  him  as  partner  in  an  in- 
solvent mercantile  house :  the  banker  was  then  served 
with  attachments  by  the  plaintiffs  in  those  actions,  and 
held  to  bail  in  trover  by  the  owner :  Held,  that  he  was 
entitled  im  .relief  upon  bill  of  interpleader,   but  Q^ed 
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not  have  come  into  equity ;  as  at  law  he  would  have 
been  discharged  on  common  bail  upon  bringing  the 
deposit  into  Court,  and  proceedings  in  the  action  would 
have  been  stayed,  till  the  attachments  were  disposed 
of  by  the  owner  of  the  property  in  the  name  of  the 
banker.     Langston  v.  Boyhton.  -        -         -         -  I 

3.  In  support  of  motion  for  injunction  on  interpleading  bill, 

affidavits  of  the  facts  may  be  read ;  as  it  is  exactly  on 

the  footing  of  waste.  -..--.-  I 

4.  Collusion  not  to  be  presumed  against  the  affidavit  of  the 

plaintiff  in  interpleading  bill :  nor  can  counter-affidavit 
prevail  against  it.-------  I 

5.  A  claim  is  a  ground  of  interpleader.      •        -        -        -  I 

6.  Tenant  cannot  file  a  bill  of  interpleader  against  hia  land- 

lord on  notice  of  ejectment  by  a  stranger  under  a  title 
adverse  to  that  of  the  landlord.  On  suspicion  of  col- 
lusion an  inquiry  into  the  circumstances  was  directed  { 
and  the  Report  confirming  the  fraud,  the  bill  was  dia^ 
missed  with  costs  to  the  landlord,  as  between  attorney 
and  client,  to  be  paid  by  the  plaintiff  and  his  solicitor ; 
the  latter  to  shew  cause,  why  he  should  not  be  struck 
off  the  Roll.    Dungey  v.  Angave.      -        -        -        -  I 

7.  Bill  of  interpleader  is,  where  two  persons  claim  of  a 

third  the  same  debt  or  the  same  duty.  -         -        -  I 

8.  An  interpleading  bill  never  suggests  a  case.    -        -        -  I 
1).  To  support  a  bill  of  interpleader  by  a  tenant  two  persons 

must  claim  the  same  rent  in  privity  of  tenure  and  con- 
tract; as  in  the  case  of  mortgagor  and  mortgagee, 
trustee  and  cestui  que  trusty  &c.  -         _         -         -  I 

10.  Upon  a  bill  of  interpleader  the  defendant,  who  made  it 

necessary,  was  ordered  to  pay  all  the  costs ;  and  the 
plaintiff  has  a  lien  for  his  costs  upon  the  fund  paid 
into  Court.     Aldridge  v.  Mesner.         -         -         -         -  V. 

11.  Costs  as  between  the  defendants  to  an  interpleading  bill. 

Cowtan  V.  Williams.  -----.-  U 

12.  Interpleader  upon  notice  of  a  variety  of  claims  by  persons, 

among  whom  an  enti^e  charge  upon  an  estate  was  split ; 
though  no  suit  instituted;  and  but  one  le^al  right  of 
entry :  the  principle  being,  not  merely  that  trie  payment 
cannot  be  safely  made,  but  that  the  party,  entitled  to 
be  discharged  by  a  single  payment,  snould  not  be  ha- 
rassed by  a  number  of  suits.     AngeU  v.  Hadden,  -         X\ 

13.  Questions  arising  on  bills  of  interpleader  are  disposed  of 

in  various  modes,  according  to  the  nature  of  the  ques- 
tion, and  the  manner,  in  which  it  is  brought  before 
the  Court.  -        -        -        -        -        -        -        -       XV) 

14.  Interpleading  bill  is  considered  as  putting  the  defendants 

to  contest  their  respective  claims ;  as  a  bill  by  an  ex- 
ecutor or  trustee  to  obtain  the  direction  of  the  Court 
upon  the  adverse  claims  of  the  defendants.  Therefore 
at  the  bearing,  if  the  question  between  the  defendants 
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is  ripe  for  decision,  the  Court  decides  it ;  and,  if  not 
ripe  for  decision,  directs  an  action,  or  an  issue,  or  a 
reference  to  the  Master ;  as  best  suited  to  the  nature  of 
the  case*  Accordingly  upon  objections  under  the  An- 
nuity Act  a  reference  was  directed,  whether  proper  me- 
morials were  enrolled,  and  to  state  the  priorities  of 
such  as  were  valid.  --..-- 

15.  Interpleading  bill  by  a  tenant  to  ascertain,  to  which  of 

two  claimants  he  was  to  pay  his  rent.  The  one  es- 
tablishing his  title  by  evidence,  the  other  making  de- 
fault at  the  hearing,  payment  decreed  to  the  former, 
and  a  perpetual  injunction  against  the  other. 

16.  Interpleader  on  an  attorney's  claim  of  lien  upon  a  sum 

awarded  as  damages  under  a  judgment  obtained  by  the 
client  against  the  plaintiff. v.  Bolton. 
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XVI.  202 


XVI.  203 
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17.  Injunction  upon  an  interpleading  bill  against  bankrupts 
and  their  assignees  by  a  debtor  to  the  estate,  sued  by 
the  bankrupts  with  the  view  of  indirectly  contesting  the 
Commission.     Lomndes  v.  Cornford.    -        -        -        • 

IS.  Interpleader  upon  colour  of  title  given  to  a  stranger. 
East  India  Company  v.  Edwards.       -        •        .        - 

19.  Injunction  not  dissolved  as  of  course  on  one  answer  only 
coming  in  to  interpleading  bill :  but  plaintiff's  delay  to 
get  in  the  other  answers  is  a  special  ground  for  appli- 
cation to  dissolve,  or  to  have  the  money  out  of  Court. 
Hyde  V.  Warren.        --.--..-- 

See  Landlord  and  Tenant  15.  37.     Trust  122. 

INTERROGATORIES. 

See  Pleading  36.     Practice  42.  166.  368.  309.  391 .  394^ 

INTOXICATION, 

See  Contract  103. 

INVENTORY. 

See  Baron  and  Feme  96.      Will  289. 


XVIII.  299 
XVIII.  376 


XIX.  322 


IRELAND. 
See  Infant  10.      King's  Printer  1.      Mortgage  45. 
e^eut  Regno  24.     Peer  1. 

IRISH  PEER. 

See  Pee}'  1. 
IRREGULARITY. 

See  Purchase  27. 

IRRELEVANCY. 

See  Scandal  6.  7.  8. 

IRRELIGION. 

See  Parent  and  Child  6. 

IRREPARABLE  MISCHIEF. 
See  Appeal  20.    Injunction  60. 
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8«  ISSUE. ISSUE  DEVISAVrr  VEL  NON-     v 

Vol. 

ISSUE. 
1.    Taking  as  purchasers. 

3./ 

4.  >  Includes  descendants  generally. 

5.\ 

1.  Heirs  or  issue,  where  intended  to  take  distributively, 

must  take  as  purchasers.     ..--.-  ] 

2.  Under  a  legacy  to  the  issue  of  A.  all  descendants  are 

entitled  s  and  take  per  capita  as  joint-tenants.    Daven^ 

port  ▼.  Hanbury^        -------  HI 

3.  Grand-children  entitled  under  a  bequest  to  issue.    Free'' 

man  v.  Parsley.  -------  111 

4.  Though  the  word  **  issue  "  will  comprehend  all  descend- 

antSy  upon  the  particular  construction  of  this  Will  it 

was  confined  to  cnildren.     Sibley  v.  Perry.  -        -         VII 

5.  Grand-children  as  well  as  children,  entitled  under  the 

word  "  issue."    Bernard  v.  Montague.        .        -        -     XI.  5* 

6.  The  word  "  issue,"  unconfined  by  any  indication  of  in- 

tention, includes  all  descendants.  Intention  necessary 
to  restrain  it  to  children.  Grand-children  therefore  en- 
titled with  children  per  capita*     Leigh  v.  Norbury.      -       XIII 

See  Jurisdiction  30.      iVetr  Trial  8.      Power  1.      Prac- 
tice  255.    Representative  II.     Titke  9. 

ISSUE  AT  LAW. 

1.  New  trial  on  evidence  kept  back  refused ;  though  the 

verdict  verjr  dissatisfactory. 

2.  Original  answer  not  sent  down  to  trial  until  refusal  of 

office  copy. 

3.  Conclusive,  or  for  satisCsiction  of  the  Court  distinguished. 

1.  After  a  verdict  on  issue  directed  new  trial  on  account  of 

having  farther  evidence  to  produce  refused ;  there 
being  no  fraud  or  surprise,  but  the  evidence  having 
been  kept  back  by  the  party  applying:  though  the 
Court  was  dissatisfied  with  the  verdict.  Stcinden  v. 
Edwards.  --------  I 

2.  On  an  issue  from  Chancery  original  answer  not  sent  down 

to  the  trial,  whether  between  same  parties  or  not,  till 
after  refusal  of  the  office  copy  as  evidence.     Anonymous,  I 

S,  Distinction  between  taking  the  opinion  of  a  Court  of  Law 
conclusively,  and  directing  an  issue  for  the  satisfaction 
of  this  Court,  reserving  to  itself  the  review  of  what 
passed  at  law  with  reference  to  the  record  in  equity.    -       XIX 

See  Devise  43.  44.     Donatio  mortis  causa  1.      Estate 
(7at/l.)     Practiced. 

ISSUE  DEVISAVIT  VEL  NON. 

See  WiU  284.  280. 


ISSUE,  DYING  WITHOUT JOINT  JUDGMENT.      S89 

Vol.     l^M 

ISSUE,  DYING  WITHOUT. 

See  Perpetuity  6.  7. 

ISSUE  IN  TAIL. 
See  Election  22.     Tenant  in  Tail. 

ITALIAN  OPERA. 

See  Patent  1.     Theatre  2.  3. 


JAMAICA  INTEREST. 
See  Inierett  35.     Limitation  (  Time  4.)    Weet  indies  %  3. 
Wm  182. 

JEWISH  SYNAGOGUE. 

See  Charity  85. 

JOINT  AND  SEPARATE  COMMISSION. 

See  Bankrupt  {Certificate  21.)  {Partner  14.) 

JOINT  AND  SEPARATE  CREDITOR. 

See  Bankrvpi. 

JOINT  AUTHORITY. 

See  Power  56. 

JOINT  BOND. 
See  Bond  3.  4.  8.  9. 10. 

JOINT  COMMISSION. 

See  Bankrupt  (Assignee  40.)     Partner  20. 

JOINT  CREDITOR. 

1.  By  siniple  coDtraot  may  go  against  assets  of  deceased 

partner :  bat  cannot  before  Account  retain. 

2.  Under  joint  coirenaut  each  liable  for  the  whole. 

1.  A  joint  creditor  by  simple  contract  may  go  against  the 
assets  of  a  deceased  partner ;  but  cannot  before  the 
account  retain  separate  property  of  that  partner  in  his 
possession.     Stephenson  v.  ChiswelL  ...  HI.  566 

^  Under  a  joint  covenant  to  rabe  a  sum  of  money  the  whole 

may  be  recovered  from  either.     -----  V.  717 

See  Assets  41.  Bankrupt  5.  6.  13.  15.  16.  28.  55.  {As- 
signee 30.  34.  36.  38.)  {Dividends.)  {Partner 2.1. 
13.  18.)  {Petitioning  Creditor  ^.  15.)  {Proof  20.  34. 
42.  48.)  {Set-off  \.)  CredUor.  Execution  3.  Partner  1. 
48.58.    Set'ojfl. 

JOINT  INSURANCE. 

See  Contract  {Illegal  4.) 

JOINT  INTEREST. 

See  JotTit  TenatU.    Practice  378. 

JOINT  JUDGMENT. 

S.e  Execution  1. 


JOINT  PROPERTY; JOINT-TENAM  i, 

JOINT  PROPERTY. 

See  Bankrupt  {Paring  IB.) 

JOINT-TENANT. 

1.     CoTenaDt  to  sell  severs  in  Equity. 

*  >  Unless  severance  expressed  or  implied. 

4.    Though  a  previous  disposition  of  the  interest  equally, 
6.     For  life :  words  of  severance  confined  to  subsequent 

limitations. 
6.     Under  bequest  to  two.    Inference  of  severance  from 

condnct. 
7*    Corheirs,  as  purchasers  under  devise. 
8.     By  Will  without  words  of  severance. 
0.     By  joint  purchase  in  fee  with  equal  payments. 

10.  Words  importing  both  joint  interest  and  in  commoo, 

construed  by  the  intention. 

11.  Intention  of  severance  not  sufliciently  clear. 

1.  Covenant  by  joint-tenant  to  sell  severs  the  joint-tenancy 
in  equity,  though  not  at  law.        .        -         .         .         - 

S.  Notwithstanding  the  leaning  of  late  to  a  tenancy  in  com- 
mon,  an  interest  given  to  two  or  more  either  by  way  of 
legacy  or  otherwise  is  joint,  unless  there  are  words  of 
severance,  as  *'  equally  among,"  &c.  or  an  inference  of 
that  sort  arises  in  equity  from  the  nature  of  the  trans- 
action ;  as  in  partnerships,  a  joint  mortgage,  &c.  Marley 
V.  Bird.     --------- 

3.  Bequest  to  two  without  words  of  severance :  they  take 

jointly.     Stuart  v.  Bruce.  -        -         -         -         - 

4.  A  legacy  or  residue,  bequeathed  ta  two  without  words  of 

severance,  is  a  joint  interest ;  and  cannot  be  taken  in 
common  under  the  effect  of  a  previous  disposition  of 
the  interest  with  words  of  severance,  viz.  "  to  be  equally 
"  divided."     Crooke  v.  De  Vandes.     -         -         -        - 

5.  Joint-tenancy  for  life :  the  words  of  severance  being  con- 

fined to  the  subsequent  limitations.    Folkes  v.  Western. 

6.  Residue  bequeathed  to  two :  they  take  a  joint  interest. 

An  agreement  for  severance  as  to  the  whole  may  be  in- 
ferred from  their  conduct ;  dividing,  as  the  property 
was  received.     Crooke  v.  De  Vandes.  -         -         - 

7.  Devise  and  bequest  of  leasehold,  freehold,  and  copyhold, 

estates  to  trustees,  their  heirs,  executors,  &c. ;  upon 
trust  to  sell ;  and  pay  debts,  &c. ;  and  after  paynient 
thereof  to  pay  and  apply  the  rents,  &c.  to  A.  for  life; 
and  after  his  decease  devising  and  bequeathing  to  the 
heir  or  heirs  at  law  of  B.  and  the  heirs,  executors,  &c. 
of  such  heir  or  heirs ;  to  whom  the  trustees  were  directed 
to  convey  and  assign  accordingly.  Co-heiresses  of  B. 
*  -•icT  also  the  co-heiresses  of  the  devisor,  take,  not  as 

'*"  'loscent,  but  as  joint-tenants,  by  pur- 
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HI.  iJSs. 


IX.  If 
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JOINT-TENANT, — JUDGMENT  VACATED.  SSI 

Vol.    Page 

8.  Joint-tenancy  under  a  bequest  of  personal  property  to 

more  than  one  without  words  of  severance.  -        -         XV.  871 

9.  A  joint  purchase  by  two,  to  them  and  their  heirs,  with 

equal  payments,  a  joint-tenancy ;  and  therefore  sur- 
vivorship.    Aveling  v.  Knipe.     -----       XIX.  441 

10.  Under  a  bequest  over  after  an  interest  for  life  by  words 
importing  both  a  joint  interest  and  a  tenancy  in  com- 
mon, as  to  three  *'  or  the  survivor  share  and  share 
"  alike,"  the  period,  to  which  the  survivorship  relates, 
depends,  not  on  any  technica]  words,  but  on  the  ap- 
parent intention,  collected  from  the  particular  dispo- 
sition or  the  general  context.     Newton  v.  Ayscough.     -       XIX.  5S4 

\h  Survivorship  by  words  in  a  Will  creating  a  joint  interest: 
the  intention  of  severance  not  being  sufficiently  clear. 
Whitmore  v.  Trelawny. VI.  129 

See  Execuior  64.     Istne  2.     Partner  2.     Vesting  33.  36. 
Will  158. 

JOINTURE. 

See  Baron  and  Feme  {Adultery  1 .)     Deed  1. 

JOURNALS  OF  THE  HOUSE  of  LORDS. 

See  Primlege  I. 

JUDGMENT. 

\,     In  Jamaica,     Bill  for  satisfaction  from  rents,  &c.  must 
sbew,  that  it  cannot  allect  the  land. 

2.  No  eqaity  from  prior  judgments. 

3.  May  be  vacated ,  wbile  in  paper. 

4.  The  record  and  oath  of  the  debt  sufficient  before  the 

Master  without  icire  facias. 

I*  Creditor  by  judgment  in  Jamaica^  filing  bill  here  for 
satisfaction  from  rents  and  profits  remitted  and  to  be 
remitted,  must  shew  his  judgment  to  differ  from  judg- 
ment here ;  so  that  he  cannot  aiibct  the  land.  Cathcart 
▼.  Lewis.  ---.-----  I.  463 

2.    "Jlo  equity  for  judgment  creditor,  because  there  are  prior 

judgments --  L  464 

3«     ^judgment  may  be  vacated,  while  in  paper;  but  not, 

when  made  a  record.  ..-.---  V.  705 

^•  Though  a  judgment  creditor  cannot  stir  at  law  without  a 
scire  facias^  before  the  Master  it  is  sufficient  to  produce 
the  record  of  the  judgment,  and  swear,  the  debt  is  due.  XL     36 

See  Creditor  1.  Creditor  and  Debtor  6.  Decree  2.  3.  5.  6. 
Execution  I.  3.  Fraud  11.  interests,  11.  12.  Mort- 
gage (Tacking  2.)    Practice  177.  (Party  6.) 

JUDGMENT  CREDITOR. 
See  Assets  {Marshalling  1.)    Judgment.     Tacking  7. 

JUDGMENT  VACATED. 
See  Decree  4i 


888  JURISDICTION. 

JURISDICTION. 

1.  CoDcarreot,  if  remedy  at  law  doabtful  or  difficult 

2.  Political  treaty  between  foreign  state  and  subjects  of 

this  country,  acting  as  independent  state  under 
Charter  and  Act  of  Parliament  not  a  subject  of  mu- 
nicipal jurisdiction. 

3.  Account  on  mere  right  of  entry,  and  receipt  of  rents 

admitted, 

4.  Not  for  probate  of  instrument  not  affecting  the  per* 

sonal  estate, 

5.  On  lost  instrument. 

6.  Relief  without  trial  on  dear  right. 

7.  Bill  retained  with  liberty  to  bring  action. 

8.  Damages  not  increased  on  suggestion  of  mistake  at  law. 

9.  In  Chancery  on  tithes  in  London. 

10.  Not  for  purchase-money  on  eiriction. 

11.  Not  to  compel  from  a  party  discovery  of  agreement 

for  illicit  cohabitation. 

12.  Not  on  confiscation  by  foreign  country. 

13.  Suit  by  foreign  Sovereign, 

14.  On  question  of  partnership  arising  in  bankruptcy. 

16.  Not  lo  supersede  writ  de  excommunicato  capiendo  for 
not  appearing  to  citation  by  creditor,  disputing  the 
debt  on  equitable  grounds. 

16.  On  lost  bond :  though  profert  dispensed  with. 

17.  Not  on  note  void  for  want  of  stamp, 

18.  No  action  by  husband  for  wife's  legacy. 

19.  Instruments  delivered  up  on  legal  objection  rarely,  and 

on  terms, 

20.  Not  for  account  of  fees  under  a  grant  to  the  bailiff  of 

London,  of  the  execution,  &c.  of  process  in  Sautkwark. 

21.  Account  of  metage,  ^c,  of  oysters  at  Billingsgaie, 

22.  For  contribution  among  partners ;  though  now  enforced 

at  law. 

23.  Of  law  and  equity  by  different  Courts. 

24.  For  equitable  relief  on  legal  right.    Distinction,  when 

the  subject  is  matter  of  law. 
26.    To  preserve  property  during  litigation  in  the  Ecclesi- 

astical  Court. 
26.     In  Equity  on  fact  formerly  more  frequent. 

27  } 

^g*  >  Not  destroyed  by  dispensing  with  profert^  8^c.  at  law. 

29.  Concurrent ;  though  the  instrument  might  be  the  sub- 

ject of  an  action. 

30.  On  facts  without  an  issue. 

31.  A  judicial  Court  cannot  notice  foreign  government, 

not  acknowledged ;  which  is  matter  of  notoriety. 

32.  Not  on  omission  of  defence  at  law. 

33.  Not  on  loss  of  half  a  promissory  note,  which  had  been 

cut. 

34.  For  delivering  up  a  void  deed,  a  cloud  on  the  title. 

35.  Distinction  between  delivering  up,  and  making  effectual, 

an  instrument. 

36.  Of  Comniissiouers  under  Inclosing  Act  exceeded  makes 

tiicm  liable. 
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37.  To  enjoin  or  regulate  proceedings  on  indictment  not 

generally,  but  under  circumstances. 

38.  Distinction  between  legal  and  equitable  on  fraud. 
38.    Modem  extension  of  legal. 

40.    Record  in  the  Peity^g  removed  to  the  King*9  Bench : 
practice  as  to  discharge  from  process  supersedeable. 

L  Where  there  may  be  remedy  at  law,  yet  if  doubtful  or 
difficult,  equity  will  hold  jurisdiction.  Weymouth  y» 
Bayer.      -..------  I.  417 

2.  Political  treaties  between  a  foreign  state  and  subjects  of 
the  Crown  of  Great  Britain^  acting  as  an  independent 
state  under  powers  granted  by  Charter  and  Act  of  Par- 
liamenty  are  not  a  subject  of  municipal  jurisdiction; 
therefore  a  bill  founded  on  such  treaties  by  the  Nabob 
of  Arcot  against  the  Easi  India  Company  was  dis- 
missed.  Nabob  of  the  Camatic  v.  Ecist  India  Company^  II.    56 

S.  Account  would  be  decreed  upon  a  bill  on  a  mere  right 
of  entry,  if  the  defendant  admitted  the  title  and  receipt 
of  the  rents  and  profits.     -        -        -        -        -        -  IL  128 

k  The  Ecclesiastical  Court  acts  without  jurisdiction  in 
granting  probate  of  an  instrument,  which  does  not 
affect  the  personal  estate*  .....  H.  230 

i.  The  loss  of  an  instrument  with  the  usual  affidavit  gives  a 
right  to  relief;  as  upon  a  bond  to  a  decree  for  payment; 
so  of  a  deed.     --...-.-  11.  461 

S*  Plaintiff  prayed  a  discovery,  injunction^  and  delivery  of 
a  bill  of  exchange :  upon  the  answers  and  evidence  the 
right  being  clear,  the  Court  refused  an  opportunity  of 
trying  it  at  law ;  and  decreed  an  immediate  delivery* 
Newman  v.  MUner.    -------  II.  483 

•  Bill  for  a  legal  demand  retained  with  liberty  to  bring  an 
action ;  the  assistance  of  the  Court  being  required  on 
equitable  circumstances.    Stevens  v.  Preyed.         -        -  II.  519 

*'  \Jpon  equity  reserved  the  Court  refused  to  increase  da- 
mages on  suggestion,  that  interest  was  mnitted  at  law 
through  mistake,  on  the  supposition  that  it  would  be 
given  in  equity.  -        -        -        -        -        -.-  II.  519 

^-  Notwithstanding  the  Statute  and  decree  S7  Hen.  8.  c.  12, 
the  Court  of  Chancery  has  jurisdiction  upon  the  subject 
of  tithes  in  London.  An  account  was  decreed  accord- 
ing to  the  improved  rent*  Another  defendant  setting 
forth  his  lease  at  a  low  rent  and  a  fine,  and  alleging  by 
answer,  that  he  had  never  heard  of  any  greater  rent 
being  paid,  there  being  no  evidence  against  it,  was  held 
liable  only  according  to  that  rent*  Canons  of  St.  PauFs 
V.  CricieU.        - 11.  56S 

^»  No  equity  upon  eviction  to  recover  purchase-money.        -  III.  235 

^*  After  verdict  upon  a  bond  against  the  obUgor,  bill  to 
have  it  delivered  up,  charging  the  consideration  to  have 
been  an  agreement  by  the  defendant  to  cohabit  with  the 
plaintiff  as  his  wife ;  and  that  she  had  lived  in  a  state 
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of  adultery  and  incontinence  with  various  persons,  and 
praying  a  discovery:  demurrer  allowed.  Franco  v. 
BoUon. III. 

12.  Confiscation  by  a  foreign  country  is  a  subject  of  political^ 

tiot  municipal,  discussion.  It  cannot  operate  upon  pro- 
perty in  this  country.  *..--.  Ill, 

13.  Queer e^  whether  a  foreign  Sovereign  can  sue  in  a  muni- 

cipal Court  of  this  country  (a).   -----  III. 

14.  A  question  arising  in  equity,  that  prevents  the  assertion 

of  a  legal  right,  does  not  alter  the  tribunal.  Therefore 
the  Court  will  not  determine  a  question  of  partnership 
in  the  event  of  a  bankruptcy  any  more  than  of  a  death, 
or  than  it  would  determine  a  elaim  as  heir,  without  a 
trial  at  law ;  unless  perfectly  satisfied ;  though  the  evi- 
dence is  all  in  support  of  the  claim.  The  Court  ex- 
pressed great  doubt,  whether,  the  stock  in  trade  being 
in  the  possession  of  the  bankrupt  solely,  the  claim  of 
partnership  could  be  sustained  upon  the  Stat.  £1  James  1* 
c.  19.  8.  10,  11.     Binford  \.  DommetL        -         -         -  IV. 

15.  Executrix,  in  custody  under  a  writ  de  excommunicato 

capiendo  for  not  appearing  to  a  citation  by  a  creditor  to 
exhibit  an  inventory,  moved  for  a  supersedeas,  disputing 
the  debt  upon  equitable  grounds :  motion  refused.  2'he 
King  Y.  Blatch. -        -  V. 

16.  The  jurisdiction,  assumed  by  Courts  of  Law,  dispensing 

with  pro/ert  in  the  case  of  a  lost  bond,  does  not  oust 

the  equitable  jurisdiction.  --.-.-  V. 

17.  No  relief  in  equity  upon  a  promissory  note,  void  at  law 

for  want  of  a  stamp.  ------  V. 

18.  An  action  does  not  now  lie  by  a  husband  for  a  legacy  in 

right  of  his  wife.         -------  Vi 

19.  The  cases,  in  whicli  equity  orders  instruments,  to  which 

there  is  a  legal  objection,  to  be  delivered  up,  are  rare ; 

and  the  relief  on  terms.      ------  V. 

SO.  Bill  by  the  bailiff  of  the  city  of  London,  entitled  under  a 
grant  of  Edward  6,  of  the  execution  and  return  of  all 
process  in  the  borough  o{  Southtrark,  against  the  sheriff 
of  Surrey  for  an  account  of  the  fees  dismissed.  Lewes 
V.  Sutton.  -------.  V. 

21.  Upon  a  bill  by  the  deputy  meters  of  oysters  at  BilUngS' 

gate,  appointed  by  the  city  of  London,  the  allowance 
claimed  for  metage,  &c.  of  the  cargoes  brought  to 
market  being  established  as  reasonable  by  the  verdict 
upon  an  issue,  an  account  and  payment  of  the  arrears 
was  decreed.     Milbourn  v.  Fisher.      -         -         -         -       V.  6! 

22.  Though  contribution  among  partners  is  now  enforced  at 

law,  the  jurisdiction  of  Coui*ts  of  Equity  is  not  ousted; 
and  therefore,  though  the  bill  was  dismissed,  the  object 


(4)  There  ii  a  recent  iusUoce  (laSi)  Tht  King  uf  Spmu  v.  HwtUU, 
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having  heen  obtained  in  an  action  directed,  the  Court 
would  not  dismiss  it  with  costs.  Wright  v«  Hunter. 
L  Distinction  in  the  administration  of  law  and  equity  in  this 
country  by  different  Courts ;  and  consequences  of  that 
distinction.         -------- 

94-.  The  cases,  where  the  bill  is  retained,  that  there  may 
be  a  trial  at  law,  are*  where  it  is  necessary  to  establish 
the  legal  right,  in  order  to  found  the  equitable  relief; 
but,  where  the  subject  appeared  to  be  matter  of  law, 
the  bill  was  dismissed.     Walton  v.  Law.      .        -        - 

S5«  Ii^unction  restraining  a  transfer,  and  a  Receiver  ap- 
pointedf  to  presei*ve  the  property  during  a  litigation  in 
the  Ecclesiastical  Court  upon  the  Will.    King  v.  King. 

SC.  Courts  of  Equity  formerly  more  in  the  habit  of  deciding 
questions  of  fact  than  lately.       .        -        -        .        • 

g7.  The  ancient  jurisdiction  of  this  Court  not  destroyed  by 
the  assum^  jurisdiction  of  Courts  of  Law,  dispensing 
with  proferty  and  permitting  averment  'of  a  consider- 
ation not  in  the  deed.  ------ 

28.  The  extension  of  the  jurisdiction  of  Courts  of  Law  in 
modem  times  to  cases,  that  formerly  were  subjects  of 
equitable  jurisdiction  exclusively,  has  not  destroyed  the 
jurisdiction  of  Courts  of  Equity*  -        .        .        . 

^*  Equitable  jurisdiction  to  grant  an  injunction,  or  order  an 
instrument  to  be  delivered;  though  it  might  be  the 
subject  of  an  action.  Discretionary,  whether  an  issue 
or  an  action  shall  be  directed  or  permitted.  Jerms  v. 
White.  ---.---.- 
•  Right  of  this  Court,  to  be  exercised  very  tenderly,  of 
deciding  upon  facts  without  an  issue.  -        .        ^ 

^^«  A  judicial  Court  cannot  take  notice  of  a  foreign  govern- 
ment, not  acknowledged  by  the  government  of  the 
country,  in  which  that  Court  sits ;  and  the  fact  of  ac- 
knowledgment is  matter  of  public  notoriety.  City  of 
Berne  y.  The  Bank.  ------ 

3l2.  >^o  relief  in  equity  upon  the  omission  of  a  defence  at  law* 

83.  fiill  for  payment  of  a  promissory  note,  which  had  been 
cut  in  two  parts,  one  being  produced,  and  the  other 
alleged  to  be  lost,  and  offering  an  indemnity,  dismissed ; 
as,  proving  the  loss,  an  action  might  be  maintained. 
Mossop  V.  Eadon.       ------- 

^  Ilquitable  jurisdiction  to  order  a  deed,  forming  a  cloud 
upon  a  title,  to  be  delivered  up  though  void  at  law. 
Accordingly  a  demurrer  to  a  bill,  to  have  a  deed  fraudu- 
lent and  vdid,  as  in  contemplation  of  bankruptcy,  deli- 
vered up,  was  over-ruled.  Hayward  v.  Dimsdale. 
Dbtinction  between  directing  an  instrument  to  be  deli- 
vered up  and  making  it  effectual  in  equity. 
Commissioners  under  an  inclosing  act  liable  to  suits  at 
law  and  in  equity  for  acts,  not  according  to  their  autho- 
rity.   Demurrer  to  a  bill  upon  that  princif^,  charging^ 
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not  collusion  expressly,  but  that  they  were  proceeding' 
to  divide  unjustly,  and  not  according  to  their  authority, 
Tiz.  upon  the  information  of  a  tenant  of  the  plaintiff's 
manor,  being  owner  of  the  adjoining  one;  and  the 
boundaries,  and  documents  being  intermixed,  OTer« 
ruled.    Sneer  v.  Crawter.  -----     XVII 

ST.  No  general  jurisdiction  in  equity  to  enjoin  or  regulate 
proceedings  upon  indictment:  but  circumstances  may 
give  it ;  as,  where  prosecuted  by  relators  in  an  informa- 
tion or  plaintiffs,  they  are  subject  to  control  by  order 
personally  affecting  them ;  but  not  the  defendants.       «•    XVIII 

38.  Distinction  between  legal  and  equitable  jurisdiction  upon 

fraud;  which  at  law  must  be  proved,  not  presumed; 
and  the  equitable  jurisdiction  may  be  exercised  upon 
an  instrument  unduly  obtained,  where  a  Court  of  Law 
could  not  enter  into  the  question.       -        .        .        •   XVIII 

39.  Extension  of  legal  jurisdiction  to  subjects  formerly  not 

dealt  with  at  law ;  marriage-brocage,  for  instance.        -   XVIII 

40.  After  issue  joined  in  an  action  in  the  Petty  Bag,  the  re- 

cord being  transferred  to  the  King*s  Bench,  the  defen- 
dant, having  judmient  agiunst  him,  surrendered  in  dis- 
charge of  his  bail ;  and  was  by  an  order  in  the  Petty 
BcLg  committed  to  the  Fleet.  The  process  becoming 
supersedable  by  omitting  to  charge  him  in  execution, 
an  order  of  the  Kin^s  Bench  on  Habeas  Corpus  was 
required  for  his  discharge ;  upon  which  an  onler  was 
also  made  in  ihe^Petty  Bag.    Frazer  v.  Lloyd.  -       XDi 

See  Account.  Annuity.  Arbitration  14.  15.  A$9ef$  18* 
Bankrupt  (Mortgage  2.)  Charity  72.  73.  Chattel  I.  2. 
3.  Consideration  1.  Contract  13.  94.  102.  (Specific 
Performance  64.)  Dower  1.  Executor  97.  Fine  5. 
Foreign  State.  Fraud  \9.  Infant  23.  Injunction  60. 
61.  Issue  3.  Lunacy  19.  62.  64.  66.  Marriage  2. 
Nuisance  1.  3.  Parent  and  Child  4.  6.  7.  Partner 
16.  Partition  2.  Pleading  IB.  19.  Policy,  Publie,  1. 
Power  20.  (Of  Attorney  1.)  Practice  123.  Prize  2.  4. 
6.  Reversion  2.  Scandal  10.  Sewers  1.  Theatre  4. 
Trust  28.  36.  Ftfttor  1.  Ward  of  Court  5.  West 
Indies  1. 

JUST  ALLOWANCES. 
See  Practice  355. 


KEEPER  OF  THE  GREAT  SEAL, 

See  Lunacy  62.  64.  66. 

KIN,  Next  of. 
See  Representative,     Trust  59. 

KINDRED. 
See  Trust  113. 
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KING. 

Sea  Bamkrupt  (CVotcm).  Charity  29.  Corporatum  2. 
Extent.  Lunacy  62.  03.  66.  Ne  exeat  Regno  22.  Pa^ 
tent  I,    Practice  68.  89.    Prerogative,     Prize  4. 

KINGS  BENCH,  Court  of. 

Seeilftiie2.    Practice  251. 

KINGS  PRINTER. 

1.  Right  to  print  the  statu tes  for  Ireland  since  the  Union. 

Bin  by  the  King's  Printer  in  Ireland  to  establish  his 
right  to  print  and  distribute  the  copies  of  the  statutes 
for  Ireland  under  the  order  of  the  King  upon  the  re- 
solutions of  both  Houses  of  Parliament  of  the  United 
Kingdom,  and  for  an  account  against  the  King's  printer 
in  England  in  that  respect,  dismissed.  Grierton  v. 
Eyre. IX.  341 


LACHES. 

1.  Plaiatiffs  not  exonsed  by  defendant's  infancy. 

2.  Raises  presumption  at  law  against  established  claims. 

3.  Gross  of  creditors  not  relieved. 

4.  Encased :  the  right  but  lately  discoyered. 
6.  Bar  in  equity  :  except  fraud. 

6.  Presumed  satisfaction  of  legacy. 

7.  In  appealing  prevents  the  efi'ect  of  reversal. 

8.  Admits  every  fair  presumption. 

(«) 

10.  In  renewing  lease. 

11.  Not  applied  to  a  large  body  of  creditors. 

12.  Of  residuary  legatee  of  mortgagee,  claiming  against  the 

heir  in  possession. 

13.  In  redeeming  mortgage. 

14.  In  claiming  account  of  captures  at  sea. 

15.  Prevents  specific  performance* 

16.  In  prosecuting  a  claim. 

17.  Decree  to  dismiss  by  default,  enrolled. 

IB  ) 

^g  >  Effect  of  time,  not  as  a  bar,  but  as  evidence. 

20.  As  to  the  Annuity  Act. 

21.  In  prosecuting  decree. 

22.  Binds  infant  suitor. 

23.  Analogy  to  the  Statute  of  Limitations. 

24.  Of  legatee  under  mistake  of  executor  not  binding. 

Infancy  of  defendant  no  excuse  for  plaintiff's  delay.        -  II.     12 

^t  law  length  of  time  raises  presumption  against  claims 
the  most  solemnly  established.     -        -        -        -        -'  II.     13 


(a)  No.  9,  omitted  by  misiakc. 
VOL.  XX.  Y 
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3.  Creditors  are  not  relieved  in  equity  after  gross  laches : 
therefbre  where  a  creditor  seven  years  after  comihg  of 
age  filed  a  bill  to  obtain  the  benefit  of  a  decree  to  ac- 
count, and  after  answer  took  no  step  for  thirty-three 
years,  and  then  filed  another  bill  agamst  residuary  le- 
gatees of  a  party,  whose  assets  were  distributed  with 
notice  to  the  plaintiff,  and  against  other  representatives^ 
the  bill  was  dismissed  upon  the  laches  only ;  though  the 
question  of  satisfaction  was  doubtful.  Hercy  v.  Dm- 
woody.       --.-------  II. 

4»  Testator  gave  the  residue  of  his  personal  estate  to  his 
executors  for  their  own  use  and  benefit  i  afterwards  by 
a  codicil  he  directed  them  to  dispose  of  it  in  charitiea ; 
and  part  was  accordingly  applied  in  founding  a  school* 
Thirty-five  years  after  the  testator's  death,  all  the  next 
of  kin  and  the  acting  trustee  being  deadi  a  bill  was 
filed  by  the  representative  of  one  of  the  next  of  kin  on 
the  ground,  that  part  of  the  personal  estate  was  se- 
cured by  mortgage  ;  therefore  as  to  that  the  charitable 
bequest  was  void,  and  that  the  right  of  the  next  of  kin 
was  but  lately  discovered :  the  bill  therefore  prayed  an 
account  of  the  personal  estate,  and  that  the  charitable 
bequest  of  what  was  out  on  mortgage  should  be  de- 
clared void,  and  that  it  should  result  to  the  next  of 
kin :  Held,  that  by  the  codicil  the  executors  were  trus- 
tees of  the  whole,  and  could  not  claim  for  themselves ; 
that  at  all  events  the  next  of  kin  could  not  recal.what 
had  been  laid  out ;  that  the  length  of  time  alone  was 
not  sufficient  to  raise  a  presumption,  that  they  knew 
their  right,  and  released  it  or  acquiesced ;  therefore  an 
account  was  decreed,  but  with  special  inquiry  into  all 
the  circumstances,  and  whether  the  next  of  kin  re- 
leased, assigned,  or  in  any  manner  gave  up,  their  right« 
Upon  the  Report,  the  special  circumstances  afibrding 
no  presumption  of  a  release,  an  issue  being  declined, 
the  accounts  being  clear,  the  trustee  not  being  called 
on  to  refund  what  had  been  applied,  and  the  widow 
being  barred  by  the  will,  or  her  right  of  election  having 
become  impracticable,  so  much  of  the  personal  residue 
bequeathed  to  the  charity,  as  was  secured  on  mortgage, 
was  notwithstanding  the  length  of  time  decreed  to  the 
next  of  kin  with  interest  from  the  filing  of  the  bill. 
Pickering  v.  Lord  Stamford.       -         -         -         -         -    II.  27S.  ^ 

6.  Length  of  time  may  bar  in  equity :  twenty  years'  posses- 
sion bars  an  equity  of  redemption :  but  no  time  can 
cover  a  fraud.    --------  II.  28( 

6.  After  thirty-five  years  a  legacy  would  be  barred  on  pre- 

sumption of  satisfaction.  -----  II.  280 

7.  Executor  pays  debts  with  money  received  under  a  de- 

cree, which   is  reversed:  he  must  refund:   otherwise, 

if  the  appeal  is  delayed.     --.--•  II.  583 
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Every  fair  presumption  is  to  be  made  against  a  stale  de* 
mand.        -- II.  583 

)  . 

Laches  in  applying  to  renew  a  lease*    Eaton  r.  Lyon,   -  III.  690 

Laches  does  not  apply  to  a  large  body  of  creditors. 
Whicheoie  v.  Lawrence.     ------  III.  740 

Residuary  legatee,  having  been  admitted  to  a  copyhold 
estate,  was  in  possession  above  nineteen  years ;  when 
the  heir  obtained  possession  by  ejectment.  After  ac* 
quiescence  for  nine  years  the  residuary  legatee  filed  a 
bill  claiming  the  estate,  as  having  been  a  redeemable 
interest  in  the  testator;  and,  having  been  treated  as 
such,  it  was  so  decreed.  An  account  was  directed  of 
the  money  expended  in  repairs,  &c. ;  and  inquiries  as 
to  incumbrances ;  the  Court  inclining  strongly  to  sup- 
port the  acts  of  the  heir,  while  in  possession.  Hardy 
V.  Reeves.  --------  IV.  466 

Demurrer  on  the  ground  of  length  of  time  to  a  bill  for 
redemption  of  a  mortgage  is  good.      -        -        -        -  IV.  479 

Bill  for  an  account  of  the  produce  of  the  captures  by  the 
Royal  Family  privateers  of  Bristol  dismissed  on  the 
ground  of  laches :  the  original  bill  having  been  filed 
in  1740:  but  the  length  of  time  cannot  be  pleaded  in 
bar.    Pearson  v.  Belchier.  -----  IV.  627 

Specific  performance  refused  on  the  laches  and  trifling 
conduct  of  the  plaintiff;  the  contract  being  for  a  sale 
to  the  plaintiff  under  a  bankruptcy  of  a  reversionary 
interest  for  life ;  which  in  the  interval  fell  into  posses- 
sion. The  defendants  having  also  been  in  some  degree 
remiss,  the  bill  was  dismissed  without  costs  upon  deli- 
vering up  the  agreement.     Spurrier  v.  Hancock.  -  IV.  067 

Bill  against  the  devisee  and  personal  representatives,  on 
the  ground  of  an  election  by  the  testatrix  to  take  under 
aWul,  dismissed  with  costs,  on  the  conduct  of  the  plain-  . 
tiff;  who  eighteen  years  ago  had  compromised  a  suit 
instituted  by  him  upon  the  subject ;  in  consequence  of 
which  the  right  to  compel  an  election,  depending  on  a 
doubtful  question  on  the  Will,  was  not  ascertained ; 
and  the  party,  having  possession  under  the  Will  during 
her  life,  had  disposed  of  her  estate  real  and  personal 

by  WiU.     Yate  v.  Mosely. V.  480 

.  The  Court  refused  to  vacate  the  enrolment  of  a  decree, 
dismissing  the  bill  with  costs  by  default ;  and  after- 
wards upon  a  new  bill  for  the  same  purpose  granted 
a  motion  for  time  to  answer  till  a  month  after  payment 
of  the  costs  of  the  other  cause ;  adopting  the  practice 
at  law.     Piekett  v.  Loggon.        -----  V.  702 

.  Efiect  of  length  of  time,  not  as  a  bar  to  relier  against 

fraud,  but  by  way  of  evidence.  -        -        -        -         XII.  374 

(a)  No.  9,  omitted  by  mistake. 
Y   2 
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19.  Effect  of  length  of  time,  as  evidence,  in  the  instance  of 

incorporeal  hereditaments.  -----         XII.  377 

20.  Effect  of  laches  with  reference  to  the  Annuity  Act.         -        XII.  378 

21.  The  Court  refused  upon  petition  or  motion  to  prosecute 

an  inquiry,  directed  by  a  decree  many  years  ago»  but 
never  pursued ;  the  party  applying  being  bom  some 
years  aflter  the  decree ;  only  two  months  old  at  the 
date  of  the  general  report ;  and  made  a  party  some 
years  af^terwards,  but  several  years  before  the  applica- 
tion.   Lord  Shipbrooke  v.  Lord  Hinclunbrook.  -       X  III.  387 

22.  Infant  suitor  bound  by  laches.        -        -        -        -        -       XIII.  396 

23.  Effect  of  length  of  time  at  law  by  analogy  to  the  Sta- 

tute of  Limitations.  -        -        -        -        -        -       XIII.  396 

24.  Right  of  legatee  not  bound  by  mere  acquiescence  under 

the  mistaken  construction  of  the  executor.  Newton  t. 
Ayscough.         --------       XIX.  534 

See  Account  {Limited  2.)  (Settled  I.)  Bankrupt  34.  (Su- 
perseding 4.)  Bond  7.  Charity  18.  Contract  21.  22. 
28.  29.  85.  (Specijic  Performance  4.  33.  36.  59.)  Cor- 
poration 6.  Co8t$.  Election  35.  Executor  84.  For^ 
feiture  4.  Fraud  25.  41.  42.  Guardian  and  Ward  4* 
Injunction  50.  Interest  20.  Landlord  and  Tenant  4. 
Legacy  I.  Limitation  (Time  16. 17.  18.)  Mortgage  2* 
4.  5.  20.  33.  56.  Parent  and  Child.  Partner  26. 
Pleading  18.  Presumption  2.  3.  16.  Principal  assd 
Agent  7.  20.  Purchase  13.  Reversion  1.  Revoca- 
tion 1.  Satisfaction  19.  Trust  70.  96.  Will  (iftf-  ' 
take  14.) 

LANCASTER,  DUTCHY  COURT. 

See  Practice  142. 

LAND. 

See  Chattel  4.     Copyhold  (Mine  2.)     Estate  (Real  I.)  » 

Power  (Appointment  30.)   Real  Estate* 

LANDLORD  and  TENANT. 

1.  Tenant  cannot  set  vp  title  against  landlord. 

2.  No  action  for  nse,  <&c.  by  lessor,  as  by  a  stranger. 

3.  Tenant  mast  rebaild  in  case  of  fire  ander  the  covenant 

to  repair. 

4.  Right  of  renewal  forfeited  by  laches. 
6.     Leaning  against  perpetaal  renewal. 

6.  CoDstraction  of  covenant  for  renewal. 

7.  Injanction   against  tenant  making  defaalt  at  trial  of 

ejectmen*,   and   committing  wilful  waste,  &o.:  re- 
fused, Where  no  ejectment. 

8.  Injunction  against  breach  of  covenant,  secured  by  for- 

feiture of  lease  and  penalty. 

9.  Injunction  against  landlord  catting  ornamental  trees 

during  the  term  ou  consent  to  the  tenant*s  improve- 
ments, <&c. 
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10.  Option  under  lease  determinable  at  particular  periods. 

11.  Fraud  in  permitting  expenditure  on  erroneous  opinion 

of  title,  Ac, 

12.  On  contract  for  a  lease  solvency  of  weight. 

13.  Distinction  between  liability  of  lessee  and  assignee. 

14.  Corporation,  on  disputed  title  to  a  lease  from  them,  not 

compelled  to  produce  surrendered  leases,  drc. 

15.  Interpleading  bill  by  tenant  on  Landlord's  Act  subse- 

quent to  the  lease. 

16.  Relief  against  forfeiture  for  breach  of  covenant  coib' 

fined  to  rent. 

17.  Order  to  restore  distress :  the  sum  in  the  contract  not 

being  stated. 

18.  Decree  against  lessee  of  alum-works  to  prevent  breach 

of  covenant  to  leave  stock  at  the  expiration. 

19.  Injunction  for  landlord,  who  by  negligence  failed  in 

defending  ejectment  against  setting  up  the  lease,  the 
short  remainder  of  a  term  against  another  ejectment 
intended  by  him. 

20.  Compelling  production  of  lessor*s  title. 

21.  Lessee  cannot  dispute  landlord's  title. 

22.  Generally  death  of  either  determines  tenancy  at  will. 

23.  Interest  from  year  to  year  transmissible. 

04  (  ^^  relief  on  expenditure  nnder  landlord's  obsenration 
25*  i      ^>^h<>u^  engagement,   &c. :  whether,  if  aware,  that 
*C      the  lease  is  bad. 

26.  )  Whether  covenant  against  assigning,  &c.  without  license 

27.  5     under  usual,  or  all  proper,  covenants. 

23.    One  license  determines  covenant  against  assigning,  &c. 

29.  Relief  against  lapse  of  time  for  repairs  discretionary. 

30.  Assignment  restrained  by  covenant  not  to  let,  &c. 

31.  Forfeiture  by  breach,  admitting  compensation. 

32.  Proviso  in  lease,  including  assignees,  against  assigning 
without  license  not  repugnant. 

Bankruptcy  supersedes  agreement  not  to  assign  with- 
out license  only  for  general  creditors :  no  specifio 
performance  against  it  for  an  individual:  whether 
for  general  assignees. 

Power  under  Act  of  Parliament  to  lessee  to  grant 
building  leases  not  extended  to  renewed  church 
lease :  though  renewed  lease  in  some  respects  con- 
sidered as  the  original. 

37.  Limit  of  the  rule,  that  tenant  cannot  compel  landlord 

to  interplead. 

38.  Covenant  against  alienation  without  license  not  as  a 

proper  and  usual  covenant. 

38.     Assignment  incident  to  lease. 

40.    Execution  of  agreement  for  lease  with  proper  cove- 
nants. 

41. )  Under-lease  within  restraint  of  assignment :  such  cove- 

42.  5       nants  construed  with  jealousy. 

43.  Proper  covenants  implied. 

44.  Covenant  determining  lease  on  bankruptcy. 
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45.  Restraint  of  assignment  without  license    not  within 

"  asual  covenants." 

46.  Distinctiou  as  to  tenancy  at  will  being  determinable  at 

any  time. 

47.  Covenant  for  perpetual  renewal. 

48.  Injunction  against  tenant  from  year  to  year,  under 

notice,  from  damage,  &o. 

49.  Will  determined  by  agreement  to  purchase. 
60.    Tenancy  from  year  to  year  favoured*. 

51. )  Whether  relief  against  breach  of  covenant  to  repair 

52.  )       as  in  the  case  of  rent. 

53.  No  8peci6c  performance  of  covenant  to  repair. 

54.  Obligation  to  take  care  of  landlord's  rights. 

55.  Option  to  determine  at  seven  or  foqrteen  years  with 

lessee  alone. 

56.  Waste,  &c.  prevents  esecution  of  agreement  for  lease.    . 

57.  No  injunction  under  exception  of  damage  by  fire  against 

action  for  rent. 

58.  Usual  covenant  to  repair  and  surrender,  &o.  does  not 

preclude  injunction  against  pulling  down,  &c.  just 
before  the  end  of  the  term. 

1 .  Tenant  cannot  set  up  a  title  against  his  landlord.  -  II 

2.  Where  there  is  a  demise,  lessor  cannot  bring  an  action 

for  use  and  occupation,  as  a  stranger  may :  but  it  must 

be  upon  the  deed  for  the  rent.     -----  31 

3.  Tenant,  covenanting  to  keep  and  leave  the  premises  in  re- 

pair, must  rebuild  in  case  of  fire.    Pym  v.  Blackburn*  III 

4.  Right  of  renewal  forfeited  by  the  laches  of  the  tenant. 

Baynham  v.  Guys  Hospital,       -----  III 

5.  The  Court  leans  against  a  construction  for  perpetual  re- 

newal, unless  clearly  intended.  .        -        •        .  Ill 

6.  Construction  of  a  covenant  for  renewal.     Eaton  v.  Lyon.  lU 

7.  Where  a  tenant  defending  an  ejectment,  brought  by  his 

landlord,  makes  default  at  the  trial,  and  malces  use  of 

the  interval  to  do  all  the  mischief  he  can  by  breaches  of  • 

covenant  and  wilful  waste,  an  injunction  will  be  granted 

on  motion,  or  in  the  vacation  on  petition :  but  it  was 

refused,  where  no  ejectment  had  been  brought.    Lath- 

ropp  V.  Marsh.  -------  V 

8.  Injunction  granted,  to  restrain  a  breach  of  covenant,  se- 

cured by  forfeiture  of  the  lease,  and  a  penalty.   Barrett 

V.  Blagrave.       --------  V. 

0.  Injunction  to  restrain  the  landlord  from  cutting  ornamental 
trees  in  a  lawn  during  the  term  upon  his  conduct; 
amounting  to  a  consent  to  the  plaintiff's  plan  of  im- 
provement, laying  out  the  lawn,  &c.  Jackson  v.  Catar.  V. 
JO.  Whether  a  lease  for  seven,  fourteen,  or  twenty-one,  years, 
is  determinable  at  either  of  the  intervening  periods,  at 
the  option  of  both  parties,  or  of  the  lessee  only,  nothing 
|i)eing  expressed  as  to  that,  quaere.  Dann  v.  Spurrier  {a).        VH. 


(a)  See  the  note,  Vol.  VII.  puge  236.    Post,  No.  55. 
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1.  The  relief  in  respect  of  expenditure  under  an  erroneous 
opinion  of  title,  or  an  expectation  of  a  larger  interest, 
or  that  the  ei^oyment  would  not  be  disturbed,  with  the 
knowledge  and  permission  of  the  other  party,  requires 
m  case  of  bad  faith  clearly  made  out.  In  this  instance 
it  failed  for  want  of  evidence.     Dann  v.  Spurrier.        -         VIL  231 

12.  Upon  a  contract  for  a  lease  the  solvency  or  insolvency  of 

the  tenant  is  an  objection  of  weight ;  depending  upon 
the  circumstances.  Upon  that  and  other  circumstances 
an  injunction  against  an  ejectment  by  the  landlord  was 
dissolved.     Buckhnd  v.  Hall.     -         -        -         -        -       VIII.     92 

13.  Lessee  remains  liable  to  the  determination  of  the  term : 

assignee  only  during  his  possession.     -        -        -        -       Vlllf    95 

14.  Upon  a  disputed  title  to  a  lease,  granted  by  a  corporation, 

a  trust  being  set  up  against  the  lessee,  on  motion  to 
compel  the  corporation  to  produce  surrendered  leases, 
counterparts  of  renewed  leases,  &c.  no  order  was  made. 
Cock.  V.  St.  Bartholomews  Hospital^  Chatham.  -       VIII.   138 

15.  The  rule,  that  a  tenant  cannot  file  an  interpleading  bill 

against  his  landlord,  does  not  hold,  where  the  question 
arises  upon  the  act  of  the  landlord  subsequent  to  the 
lease.     Cowtan  v.  Williams.        -----  IX.  107 

16.  Relief  against  a  forfeiture  under  a  covenant  for  re-entry 

for  non-payment  of  rent :  not,  where  the  recovery  in 
ejectment  was  also  upon  breach  of  other  covenants. 
fVadman  v.  Calcraft.  -.----  X.     67 

17.  Order  specifically  to  restore  to  a  tenant  the  stock,  &c.  on 

the  farm,  seized  by  the  landlord  under  a  distress  and 
bin  of  sale :  the  landlord  not  stating,  whether  the 
sum,  under  which  by  the  terms  of  the  contract  he  was 
not  to  enforce  his  remedies,  was  due.  Nutbrown  v. 
Thornton. X.  159 

IS.  Decree  against  a  lessee  of  alum  works,  to  prevent  a  breach 
•f  a  covenant  to  leave  stock  of  a  certain  amount  at  the 
expiration  of  the  lease.       .-----  X.  161 

19.  Equity  for  a  landlord,  against  whom  judgment  had  been 
obtained  in  ejectment  by  his  own  negligence,  to  restrain 
his  tenant,  and  those,  to  whom  he  had  attorned,  from 
setting  up  the  lease  against  his  ejectment;  though  only 
a  year  and  three  quarters  of  the  term  was  unexpired ; 
and  it  is  not  necessary,  that  the  ejectment  should  be 
brought  before  the  bill  actually  filed.  Baker  v.  Mellish.  X.  544 

t)»  Whether,  without  express  stipulation,  a  person,  under  a 
contract  with  a  lessee  for  years  to  purchase  the  term, 
can  insbt  upon  a  production  of  the  lessor's  title,  and 
whether  the  lessee  can  compel  such  production,  queerer 
The  lessee's  bill  for  a  specific  performance  dismissed  : 
his  interest,  described  as  fifty  years,  the  residue  of  a 
term,  free  from  incumbrances,  being  a  few  years  only 
of  an  old  term,  and  -a  reversionary  term,  from  another 
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lessor;  and  old  iticumbrances  not  shewn  to  be  dis- 
charged (a).     White  v.  Foljambe.        -        -        - 

21*  Lessee  cannot  dispute  the  title  of  his  landlord. 

S2.  Generally  the  death  of  either  party  determines  a  tenancy 
at  will.       --------- 

23.  Interest  from  year  to  year  transmissible  to  representatiyes, 

beneficially,  or  as  trustees.  ----- 

24.  No  relief  upon  general  equity  from  expenditure  under  the 

observation  of  the  landlord  by  a  tenant,  but  not  under 
any  specific  engagement  or  arrangement.  Pilling  t« 
Armitage.  -------- 

25.  As  to  expenditure  by  a  tenant  with  the  knowledge  of  the 

landlord,  aware  also,  that  the  lease  is  bad,  quaere. 

26.  Whether  an  agreement  for  a  lease  with  usual  covenants 

includes  a  covenant  against  assigning  or  under-letting 
without  license,  quaere.  In  this  instance,  upon  the  par- 
ticular construction  of  the  agreement,  for  the  lease  of 
a  farm,  the  words  **  such  other  clauses  as  are  usual  in 
*^  such  cases  "  had  not  that  effect.     Vere  v.  Loveden.   -         XII.  179 

27.  Whether  under  an  agreement  for  a  lease,  containing  all 

I  proper  covenants,  a  covenant  against  assigning  or  under- 
etting  should  be  included,  quaere.  Jones  v.  Jones.        -         XII.  186 

28.  Covenant  against  assigning  without  license,  determined 

by  a  license  once  granted.  -        -        -        -         -         XII.  191 

29.  Relief  to  a  tenant  against  the  lapse  of  time  for  repairs  in 

the  discretion  of  the  Court  upon  the  circumstances.       -         XII.  334 

50.  Covenant  in  a  lease  not  to  let,  set,  or  demise,  the  premises, 

or  any  part,  for  all  or  any  part  of  the  term,  without 

consent,  restrains  assignment.  -  Greenaway  v.  Adams.         XII.  395 

51.  Relief  against  forfeiture  by  breach  of  covenant  by  lessee, 

where  compensation  can  be  made  (6).     Davis  v.  West.        XII.  475 

52.  Proviso  against  assignment  without  license  in  a  lease  to 

the  lessee,  his  executors,  administrators,  and  assigns, 
not  repugnant ;  the  construction  being  such  assigns  as 
he  may  lawfully  have ;  viz.  by  license ;  or  by  law,  as 
assignees  in  bankruptcy.     Weatherallv.  Geering.         -         XII.  504 

SS.  Though  bankruptcy  supersedes  an  agreement  not  to  as- 
sign without  license,  that  has  been  held  only  in  favour 
of  general  creditors ;  and  where  there  is  no  actual 
lease,  but  it  rests  in  agreement  to  grant  a  lease,  an  in- 
dividual cannot  have  a  specific  performance  in  oppo- 
sition to  such  a  provision :  and  it  is  very  disputable, 
whether  the  general  assignees  could  obtain  it ;  even  if 
there  was  no  such  provision.        -----         XII.  504 

S4.  Whether  a  person,  entitled  under  an  agreement  for  a 
lease,  to  be  void  upon  assignment  without  license,  having 
assigned  without  license,  can  enforce  a  specific  perform- 
ance, quaere.      ---.--..         XIL  51j 


(a)  See  the  note.  Vol.  XI.  pac:©  5.52. 
(ji)  See  tlie  note,  Vol.  X.  page  70. 
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85.  Power  under  an  Act  of  Parliament  to  lessee,  his  executors, 
administrators,  and  assigns,  to  grant  building  leases 
does  not  extend  to  the  tenant  in  a  renewed  lease,  ac- 
cording to  the  usual  course  of  church-leaises.  CoUeit 
V.  Hooper.         ........       XIIL  255 

56.  Renewed  lease  may  be  considered  as  the  original  lease, 

enduring  to  some  intents,  i.  e.  for  the  protection  of  legul 

interests,  carved  out  of  it.  .....       XIII.  260 

57.  The  rule,  that  a  tenant  cannot  compel  bis  landlord  to 

interplead,  does  not  prevail,  where  the  claim  of  a  third 
person  arises  by  the  act  of  the  landlord,  subsequent  to 
the  commencement  of  the  relation  of  landlord  and 
tenant.  Clarke  v.  Byne,  .--..-  XIIL  38S 
38.  Under  an  aneement  for  a  lease  the  lessor  is  not  without 
express  stipulation  entitled  to  a  covenant,  restraining 
alienation  without  license,  as  a  proper  and  usual  co- 
venant,    church  V.  Brown.         .....         XV.  258 

59.  Power  of  assignment  incident  to  the  estate  of  a  lessee, 

without  the  word  **  assigns,*'  unless  expressly  restrained.         XV.  264 

40.  Execution  of  an  agreement  for  a  lease  with  proper  co- 

venants: viz.  according  to  the  general  practice  as  to 
such  leases ;  and  not  contradicting  the  incidents  of  the 
lessee's  estate;  one  of  which  is  the  right  to  have  it 
without  restraint,  except  what  is  imposed  bylaw;  unless 
an  express  contract  for  more.      -        -        -        -        -         XV.  264 

41.  Covenant,  restraining  assignment  of  a  lease,  would  not 

permit  underletting.   .......         XV.  265 

42.  Covenants,  restraining  lessee  from  alienation  without  li-» 

cense,  construed  with  jealousy.  ....         XV.  265 

43.  Proper  covenants  implied  in  an  agreement  for  a  lease ;  as 

connected  with  the  character  and  title  of  the  lessor.    -         XV.  265 

44.  Covenant,  that  a  lease  shall  determine  upon  the  bank- 

ruptcy of  the  tenant.  ......         XV.  268 

4<5.  Under  an  agreement  for  a  lease  ''  with  usual  covenants," 
the  lessor  is  not  entitled  to  a  covenant  against  assigning 
or  under-letting  without  license.    Browne  v.  Raban.    -         XV.  528 

46.  Tenancy  at  M'ill  may  be  determined  at  any  time,  as  to  any 

new  contract:  Not  as  to  any  thing,  which  during  the 

tenancy  remained  a  common  interest.  ...        XVI.     57 

47.  Covenant  for  perpetual  renewal  valid.  ...       XVI.    84 

48.  Injunction  to  restrain  a  tenant  from  year  to  year,  under 

notice  to  quit,  as  in  the  case  of  a  lessee  fur  a  longer 
term,  from  doing  damage,  and  from  removing  the 
crops,  manure,  &c.  except  according  to  the  custom  of 
the  couhtry.     Onslow  v. ....       XVL  178 

49.  Tenancy  at  will  determined  by  an  agreement  to  purchase.       XVI.  252 

60.  Tenancy  from  year  to  year  favoured.      -         -         -         -       XVI.  252 

51.  As  to  relief  against  an  ejectment  by  a  landlord  for  breach 

of  a  covenant  to  repair,  quccre.     Hill  v.  Barclay.         -        XVL  402 

52.  Relief  against  a  right  of  entry  on  breach  of  covenant  by 

non-payment  of  rent.  .--•.-       XVL  405 
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53.  No  specific  performance  of  a  covenant  to  repair.    -        -       XV 

54.  Obligation  of  tenant  to  take  care  of  the  rights  of  his 

landlord XVI 

55.  An  agreement  for  a  lease^  for  seven,  fourteen,  or  twenty- 

one,  years,  gives  the  option  to  the  lessee  alone.  -      XVI 

56.  Tenant,  having  committed  breaches  of  covenant  by  waste, 

treating  the  land  in  an  unhusbandlike  manner,  &c.  not 
V  entitled  to  specific  performance  of  an  agreement  for  a 

lease. -        -    XVII 

57.  No  equity  in  favour  of  a  lessee  of  a  house,  Uable  to  re- 

pair wiUi  the  exception  of  damage  by  fire,  for  an  in- 
junction against  an  action  under  the  contract  for  pay- 
ment of  rent  upon  the  destruction  of  the  house  by  fire. 
Holtzapffel  V.  Baier. XVII 

58.  Covenant  to  repair,  and  at  the  end  of  the  term  surrender, 

buildings  in  good  condition  does  not  preclude  an  in- 
junction against  pulling  them  down,  and  carrying  away 
the  materials,  just  before  the  end  of  the  term.  The 
Mayor,  ^c.  of  London  v.  Hedger.     -        -        -        -    XVII 

See  Contract  69.  (Specific  Performance  54.)  Copyhold 
{Mines  1.)  Forfeiture  6.  7.  8.  Injunction  7.  15.  /«- 
ierpleader  6.9.  15.  Notice  12.  Principal  and  Agent  7* 
Tenant.     Variance  1.     IVaste  3.  6. 

LAND-TAX. 

1.  No  equity  for  aoDnitant  on  profits  of  the  New  Riper 
Company  to  the  benefit  of  an  assessment  to  the 
land-tax  at  an  ander-value. 

L  Whether  an  annuity  or  rent-charge  out  of  the  profits  of 
the  New  River  Company  is  to  bear  the  full  assessment 
to  the  land-tax ;  or  is  to  have  the  benefit,  according  to 
the  proportion,  of  a  reduction,  in  consequence  of  an 
assessment  upon  the  profits  of  the  company  at  an 
under-value,  qucere.  The  bill  by  the  annuitant  was 
dismissed :  the  Court  refusing  to  raise  an  equity  as  to 
the  profit  arising  from  disobedience  to  the  act.  Adair 
V.  The  New  River  Company,       -----  XI 

See  Apportionment  2. 

LAND-TAX  REDEMPTION. 

See  Representative  16. 

LAPSE. 

1.  Not  distingaisbcd  from  what  is  not  disposed  of  except 

for  coDstruing  intention. 

2.  Heir  takes. 

3.  Distinction  between  residuary  devisee  and  legatee. 

1.  No  dificrence  between  a  lapse  and  what  is  not  disposed 

of,  except  for  cuubtruing  intention.      -         -         -         -  ] 

2.  In  case  of  lap^c*  ol  real  cstiUc  the  hcii'  takc:^.  -         -        VIII 
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S.  Distinction  between  a  residuary  devisee  and  legatee  as  to 
lapse:  the  latter  taking  every  thing,  that  lapses:  the 
former  not.        -------- 

See  Heir  9.      Legacy  7.  &S.      Residue  8.      Trust  IG. 
Vesti$tg  13.  38.     Will  154. 170.  235. 

LATENT  AMBIGUITY. 

See  Devise.     Evidence  (Parol  6.)     Legacy  58.  49.  61. 
WilldOB. 

LAY  IMPROPRIATOR. 

See  Purchase  15.     Tithe  16. 

LEASE. 

1.  Principle  of  coostraction  of  eoabling  and  restraining 

statutes. 

2.  Constmctive  by  agreement. 

3.  For  life  must  be  by  deed. 

4.  Proviso  against  assignment  without  license  ceases  by 

assignment  with  license,  though  to  an  individaal. 

5.  Not  by  agreement,  looking  to  a  future  act. 

6.  Distinction  between  words  in  the  present  and  future 

tense  in  Will. 

1.  Principle  of  construction  of  the  enabling  and  restraining 

statutes  as  to  leases.  -.....-  IX.  134 

2.  Paper,  entitled   '*  Memorandum  of  an  agreement,"   be- 

tween A.  and  B.  and  signed  by  them ;  expressing,  that 
in  consideration  of  £40,  A.  *'  doth  agree  to  let,"  and 
JS^  **  doth  agree  to  take  a  messuage,"  &c.  at  £40  per 
annum  rent ;  **  and  it  is  farther  agreed/'  that  ^.  **  shall 
*■  not  raise  the  rent  nor  turn  out  *'  B.  so  long  as  the 
rent  is  duly  paid  quarterly,  and  he  does  not  sell  any 
article  injurious  to  A.  in  his  business.  Though  the 
terms  do  not  exclude  the  construction  of  actual  demise, 
yet,  the  import  of  the  whole  looking  to  some  future  in- 
strument, and  a  more  permanent  interest  than  from  year 
to  year,  a  demurrer  to  a  bill  for  specific  performance 
against^.,  who  had  succeeded  in  an  ejectment,  was 
over-ruled.  The  injunction  against  the  ejectment  con- 
tinued.   Broume  v.  Warner.        -        -        -        -        XIV.  156. 409 

3.  Lease  for  life  must  be  by  deed.      -        -        -        -        -       XI V.  158 

4.  Proviso  in  a  lease  for  re-entry  upon  assignment  by  the 

lessee,  his  executors,  administrators,  or  assigns,  with- 
out license  ceases  by  assignment  with  license,  though  to 
a  particular  individual.     Brummell  v.  Macpherson,       -       XIV.  173 

5.  Agreement  to  let  not  held  a  lease ;  if  a  future  executory 

act  was  in  view.  -------       XIV.  41 S 

6.  Distinction  between  bequests  of  leasehold  estate  by  words 

in  the  present  and  in  the  future  tense ;  as  confined  to 

the  existing,  or  comprehending  a  future,  interest.        -       XVI.  199 
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Renewal. — 1.    Forfeited  bynot  applying,  antil  two  lives  dropped. 

2.    Apportionment  of  fine:  not  one-third  on  tenant 

for  life. 
3*    Tenant  for  life,  being  one  of  the  lives  not  poni- 

pelled  to  contribute,  if  a  legal  estate :  whether 

if  a  trust? 
4.    Tenant  for  life  not  chained  with  one-third. 
6.    Leaning  against  perpetual  renewal. 

6.  Tenant  for  life,  paying  the  fines  of  annaal  r#» 

newals  out  of  the  rents,  &c.  entitled  to  finea 
on  renewal  of  under-leases. 

7.  Annuity  out  of  tithes  leased  a  charge  on  re-  « 

newed  lease  by  grantor's  husband,  surviving, 
and  without  contribution. 

8.  Perpetual  on  clear  contract :  not  inferred  from 

general  provision  for  the  same  covenants :  the 
same  construction  in  equity  and  law  :  not 
afiected  by  the  acts  of  the  parties. 

9.  Performance  of  covenant  for  perpetual  renewal 

refused  on  laches  and  alteration  of  the  pro- 
perty. 

10.  Perpetual  refused,  as  not  supported  by  custom 

or  contract,  <^c. 

11.  Restraint  applieaMe  to  coreuant  for  renewal. 

12.  Does  not  pass  under  general  words. 

13.  Breach  of  trust  to  renew  out  of  rents  and  profits. 

L  Lessor  for  lives»  under  covenant  to  renew  on  expiration  of 
one,  not  bound,  if  no  application,  till  two  drop*  Bayljf 
▼.  The  Corporation  of  Leominster.     -        -        -        -  I.  4' 

S.  Bill  by  devisee  in  remainder  to  him  and  his  heirs  m^de  of 
a  lease  for  lives  against  tenant  for  life,  also  entitled  in 
reversion  to  him  and  his  heirs,  to  compel  him  to  pro- 
cure a  renewal,  one  life  having  dropped :  the  construc- 
tion of  the  Will  being,  that  the  lease  should  be  kept 
full,  and  that  £500  and  no  more  should  be  charged 
thereon  for  that  purpose  upon  the  dropping  of  each 
life,  decreed,  that,  if  the  plaintiff  chose  to  pay  the  ex- 
cess, the  leaae  should  be  renewed ;  in  trust  to  secure 
the  £500i  and,  subject  thereto,  for  the  defendant  for 
life;  afler  his  decease,  to  raise  the  farther  sum  ad* 
vanced  by  the  plaintiff  for  renewal,  and  the  expense  of 
the  suit,  with  coaipound  interest  at  4  per  cent,  during 
the  life  of  defendant ;  and  subject  thereto  for  plaintiff 
in  tail-male ;  remainder  to  defendant  and  his  heirs :  the 
defendant  was  not  allowed  to  charge  the  estate  with 
£J00  towards  a  fine  paid  by  him  upon  a  former  re- 
newal without  consent  of  the  remainder-man.  Upon  an 
inquiry  directed  on  a  re-hearing,  the  plaintiff  appearing 
to  have  consented  to  the  former  renewal  in  1786,  the 
defendant  was  Iield  entitled  to  charge  £500  towards 
the  fine  upon  that  as  well  as  cill  oi her  renewals:  and 
tiie  deci*ce  was  varied  accordui^ly.     Upon  appeal  the 


LEASE.  S49 

▼ol.  Paga 
tiord  Chancellor  held,  that  though  the  old  rule^  throw- 
iflg  one-third  of  the  fine  for  renewal  apon  the  tenant 
for  life,  does  not  now  prevail,  the  tenant  for  life  in 
general  cases  must  contribute  beyond  the  interest,  in 
proportion  to  the  benefit  he  takes:  but  in  this  case 
the  testator  having  provided  a  fund  for  renewal,  the 
tenant  for  life  mi^t  put  in  his  own  life ;  and  was  not 
under  an  obligation  to  renew  farther  than  to  permit  a 
mortg^e  for  raising  that  fund.  The  decree  was  there- 
fore affirmed;  inserting  expresslvy  that  the  tenant  for 
life  ought  to  have  kept  down  the  interest.  White  v. 
WhUe. IV.  84.     V.  554.    IX.  654 

Tenant  for  life  of  an  estate  for  lives  being  himself  one  of 
the  lives,  it  is  not  competent  to  the  remainder-man  to 
compel  him  to  contribute  to  the  expense  of  renewal,  if 
it  is  a  legal  estate :  Qtuere^  if  a  trust.  ...  IV.    SS 

The  rule,  that  tenant  for  life  of  an  estate  for  lives  shall 
pay  one-third  of  the  expense  of  renewal,  was  unreason- 
able ;  and  does  not  now  prevail :  the  fair  proportion  is, 
that  he  shall  keep  down  the  interest ;  like  the  devisee 
of  a  mortgaged  estate.        ---.-.  IV,    33 

Construction  of  a  covenant  for  renewal  under  the  like  co- 
venants, &c. ;  that  it  was  not  for  perpetual  renewal : 
the  Court's  leaning  against  that  construction,  unless 
clearly  intended.     Moore  v.  Foley,      -        -        -        -  VI.  232 

A  leasehold  estate  renewable  being  bequeathed  with  limi- 
tations in  the  nature  of  a  strict  settlement,  the  habit 
being  to  renew  annually  and  to  underlet,  the  decree 
declared,  that  the  fines  upon  renewal  ought  to  be  paid 
out  of  the  rents  and  profits;  and  that  the  person  en- 
titled for  life,  undertaking  to  pay  those  fines  out  of  the 
rents  and  profits,  was  entitled  to  the  fines  on  renewal  of 
the  under-leases ;  and  a  renewal  to  such  of  the  under- 
tenants as  should  be  desirous  of  it  was  directed. 
MiOes  V.  MiUes.        .-..--.  VI.  761 

Grant  of  an  annuity  for  life  out  of  the  tithes  leased  for 
years,  with  covenant  for  farther  assurance.  The  lessee 
afterwards  renewed  the  lease;  married;  and  died* 
Her  husband  administered ;  and  renewed  with  his  own 
money.  The  annuity  is  a  charge  upon  the  renewed 
term,  generally;  and  the  grantee  is  not  bound  to  con- 
tribute to  the  expense  of  renewal.    Moody  v.  Matthews.         VII.  174 

A  contract  for  perpetual  renewal  will  be  specifically  ex- 
ecuted, if  clearly  appearing ;  but  it  is  not  to  be  in- 
ferred from  a  general  provision  for  the  same  covenants. 
The  construction  of  such  a  covenant  is   the  same  in 

3uity  as  at  law,  and  is  not  to  be  affected  by  the  acts 
the  parties.    The  bill  of  the  tenant  was  retained, 
with  liberty  to  bring  an  action.     Iggulden  v.  May.       -  IX.  325 

Covenant  for  perpetual  renewal.  Specific  performance 
refused  under  circumstances :  laches,  and  alteration  of 
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the  property,  so  that  it  could  not  be  enjoyed  according 

to  the  stipulations.     City  of  London  v.  Mitford.  -       W\ 

10.  Bill  to  enforce  a  claim  of  perpetual  renewal  upon  usage, 

sanctioned  by  decrees,  and  expenditure,  dismissed  ;  as 
not  supported  by  the  custom  of  the  country,  or  con- 
tract ;  not  within  the  powers  of  the  lessor,  a  charitable 
foundation ;  nor  according  to  the  true  construction  of 
the  decrees.  Watson  v.  The  Master^  Sfc.  ofHemgwarth 
Hospital.  --------       XI\ 

11.  Restraint  of  leasing  applicable  to  a  covenant  for  renewal 

as  well  as  a  lease  originally  exceeding  the  limits.  -        XIV 

12.  Bequest  of  leasehold  premises,  ^^  and  all  my  estate  term 

"  and  interest  therein."  The  interest,  acquired  tinder 
a  subsequent    renewal  of  the  lease,    does  not  pass. 

Slatterv.Noton. XVI 

IS.  Settlement  of  a  renewable  lease  in  trust  out  of  the  rents 
and  profits  to  pay  the  fines  and  charges  of  renewing; 
and,  subject  thereto,  for  husband  and  wife  successively 
for  life  :  remainder  to  the  first  son  at  twenty-one.  The 
trustees,  not  having  renewed  in  the  lives  of  the  tenants 
for  life,  answerable,  as  for  a  breach  of  trust ;  though 
not  deriving  any  benefit  from  it:  liable  therefore,  with 
the  assets  of  the  tenants  for  life,  with  reference  to  their 
enjoyment,  and  the  occupying  tenant,  having  purchased 
the  husband's  life  interest,  to  procure  a  renewal  for  the 
son:  the  trustees  indemnified  against  the  expense  by 
an  application  of  the  assets  of  the  tenants  for  life  in 
the  first  instance :  but  the  occupying  tenant  not  charged 
in  their  favour.  The  decree  affirmed,  with  the  expla- 
nation, that  the  tenants  for  life  are  to  be  charged  re- 
spectively, not  upon  their  actual  enjoyment,  but  as  it 
would  have  been  under  a  due  execution  of  the  trust,  by 
renewing  with  a  fund  drawn  from  the  rents  and  profits. 
Liberty  to  the  plaintifi^,  the  son,  as  against  the  assignee 
of  his  father's  life  estate,  to  apply,  if  not  otherwise 
paid,  not  as,  but  if,  he  shall  be  so  advised ;  so  as  not 
to  implv  an  opinion,  that  the  assignee  will  be  liable. 
Lord  Montfort  v.  Lord  Cadogan.        -  X VIL  455.     XIX 

See  Assets  1.     Contract  69.     Covenant  3.  4.     Estate^  for 
Years.     Executory  Trust  1.     Injunction  34.     Landlord 
and  Tenant,    Mortgage  {Equitable  I.)  Power  34.  Term 
for  Years.     Trust  107.      Will  265.  267. 

LEASE  FOR  LIVES. 
See  Assets  49.    Devise  3.    Representative  27. 

LEGACY. 

1. )  Interest  from  a  year  after  the  death ;  unless  some  other 
2.  j[      time  appointed  :  not  beyond  the  legal  rate. 
8.     Payment  presumed. 

4.     Payable   at  twenty-one:  on   death   before  distinction 
between  legatee  over  and  administrator. 
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&•    Cliarged  on  real  estate,  and  payable  at  a  fa  tore  day, 

sinks  by  deatb  before ;  and  assets  not  marshalled. 

6*     Doable :  a  sobstitatiou  on  evidence. 

g*  >  Contingent. 

9.     Doable :  a  snbstitntion  on  evidence  and  circamstances. 

10.  Distinction  between  fa  tare  and  payable  in  fata  re  not 

adopted  as  to  real  estate;  nor  to  be  extended. 

1 1.  Repeated  by  Codicil  on  a  contingency  additional. 

12.  Contingent. 

13.  Legacies,  to  be  paid  oat  of  a  specific  fand,  held  general. 

14.  Of  £1000,  part  £14,500,  South  Sem  Aanaities,  specific. 

15.  Inclination  against  specific. 

|fl.    Specific   retained    by  executor  unnecessarily:   he  is 
liable  to  depreciation. 

17.  Spectfic  of  bond  ascertained  by  the  amonnt;  though 

insolvent 

18.  Inclination  against  specific.    Construction  first  on  the 

WiU. 

19.  Of  £1000  *^  out  of  my  Reduced,*'  &c.  pecuniary.  Con- 

struction on  the  words. 

20.  "  Of,  in,**  or  «'  part  of,  my  stock,*  specific. 

21.  Specific  Vests  immediately  from  the  death. 

22.  Under  a  character  falsely  assumed  by  the  legatee,  and 

sapposed  the  only  motive,  fails. 

23.  Out  of  the  produce  of  sale  directed,  a  conversion  out 

and  out,  failing  passed  with  the  residue. 

24.  Not  destroyed  by  a  false  reason,  without  fraud* 

25.  Distinguished  from  annuity. 

26.  Charged  by  implication. 

27.  )  Interest  at  4  per  cent,  only,  and  from  a  year  after  the 

28.  ji       death,  except  for  maintenance  on  convenience. 

29.  To  il. :  or  in  case  of  his  death  to  his  issue,  absolute, 

(See  No.  35.) 

30.  Interest  from  a  year,  unless  otherwise  directed. 

31.  To  produce  an  annuity  :  whether  annuity  or  legacy. 

32.  Specific  and  annuities  included  in  residue  to  legatees.^ 

33.  Annuities  included  in  charge  of  legacies. 

34.  Not  paid  under  charge  in  aid  without  production  of 

stamp. 

35.  To  il.:  or  in  case  of  her  death  to  her  children,  abso- 

lute.    (See  No.  29.) 
86.     Leaning  against  specific.    Interest  from  a  year;  though 
to  be  paid  as  soon  as  possible. 

37.  Pecuniary ;  unless  plain  inference. 

38.  Of  £200  4  per  oeiUs.  not  specific. 

39.  Costs  occasioned  by  the  executor,  also  residuary  legatee, 

or  by  testatrix,  out  of  the  residue. 

40.  Specific  adeemed. 

41.  Pecuniary  and  specific  distinguished. 

42.  To  servants  does  not  include  job-coachman. 

43.  Though  incorrect  description.     Receipt,  signed  as  wit* 

ness,  no  bar. 

44.  To  il .  for  life :  then  to  her  children :  anpther  to  B.  on 

the  same  conditions :  the  latter  for  life  only. 
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45.  Part-payment  on  motion  with  consent :  the  fund  ample*  *. 

46.  Contingent,  failing,  falls  into  residue. 

47.  Not  speciHc,   bnt  general,  as  demonstrative:  a  con* 

struction  favoured  for  a  natural  child. 

48.  Charge  by  Will  of  another's  debts. 

49.  In  foreign  country  and  coin  paid  according  to  current 

value  there,  without  regard  to  exchange,  &c. 

60»  Double  by  distinct  instruments  subject  to  internal  evi- 
dence. 

51.     Rigbt  to  follow  assets  misapplied. 

6*2.     Lien  of  residuary  legatee  on  the  specific  fund. 

63.     Lapse  prevails  in  Scotland, 

54.  Double  legacies,  though  equal,  with  circumstances  of 
difl*erence :  not  if  exactly  similar,  though  by  different 
instruments. 

65.  Specific  sums  by  devise:  on  death  of  any  in  his  life 
and  deficiency,  abatement:  but  on  devise  for  debia 
and  legacies  on  death  of  one  legatee  the  trust  b  for 
the  others,  if  necessary. 

60.  Specific  sum  the  produce  of  sale :  abatement  on  de* 
ficiency.    To  charity,  void,  falls  into  the  residue. 

67.     By  description  ;  though  the  number  mistaken. 

58.     Erroneous  description  distinguished  from  condition. 

69.  To  nearest  relations  does  not  comprehend  nephews,  &c» 
with  brothers,  &c. ;  nor  vitiated  by  mistake  of  re- 
sidence. 

60.  To  persons  named  and  such  others  as  should  be  named  i 

no  others  being  named. 

61.  By  description  applying  to  two:  latent  ambiguity  ;  and 

evidence  admitted. 

62.  Without  interest,  if  claimed  within  dye  years;  if  not, 

without  interest  as  aforesaid  to  another:  on  no  claim 
the  latter  established  with  4  per  cent,  from  five  years. 

63.  Evidence  on  latent  ambiguity,  two  of  the  same  name. 

1.  Interest  of  legacies  to  be  computed  from  a  year  after 
testator's  death;  unless  some  other  time  appomted  by 
testator :  but  he  cannot  make  executor  answer  interest 
beyond  what  the  law  has  done.  -         -        .         .  I, 

?•  Legacies  not  distributable  till  a  year  after  testator's  death.  I. 

S.  Payment  of  a  legacy  presumed  after  above  forty  years 

without  demand.     Jones  v.  Turberville.       -        -         -  "U. 

4.  Legacy  payable  at  twenty-one;  before  which  time  the 

legatee  dies :  a  person  claiming  by  limitation  over  takes 
immediately:  but  the  administrator  of  the  infant  must 
wait  till  the  time,  at  which  the  legacy  is  payable^  unless 
the  whole  interest  is  given.  .        -         .         .         .  Uf, 

5.  Legacy  charged  upon  real  estate  and  payable  at  a  future 

day  sinks  as  to  the  real  estate  by  the  death  of  the 
legatee  before  the  time  of  payment ;  and'  assets  cannot 
be  marshalled.     Pearcev,  Laman,       -         -         .         .  Ill, 

6.  The  rule,  that  legacies  to  the  same  persons  by  diflferent 

instruments  shall  be  accumulative,  repelled  by  internal 
evidence  of  an  intended  substitution.     Allen  v.  Callow,  Ttl. 
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Liegacy  tOi^.,  in  case  she*  shall  be  living  with  the  tes^ 
tatrix  at  her  decease,  with  Umitations  over  upon  the 
death  of  A.  before  twenty-one  or  marriage^  fails  by  the 
death  of  A.  in  the  life  of  the  testatrix.         -        -        -  III.  294 

.  A  legacy  upon  an  express  contingency,  which  never  hap- 
pened, failed,  notwithstanding  the  apparent  intention  in 
favour  of  the  legatee.     Holmes  v.  Cradock,  -        -  III.  SIT 

L  The  rule,  that  legacies  to  the  same  persons  by  different 
instruments  shall  be  accumulative^  repelled  by  internal 
evidence  and  the  circumstance,  that,  aU  the  legatees  by 
the  first  instrument  were  legatees  in  the  secoad,  except 
those,  who  were.dead^  or  bad  quitted  the  testator's 
service.     Barclay  v.  WaiuwriglU*       -        -t        -        -  III.  4G2 

.  The  distinction  between  a  legacy  given  at  twenty-one  and 
one  payable  at  twenty-one  is  a  positive  rule  of  the 
Ecclesiastical  Court,  adopted  as  to  personal  legacies, 
but  not  as  to  real  estate ;  and  not  approved,  or  to  be 
extended. III.  543 

.  Legacy  by  Will :  the  same  sum  given  by  Codicil  to  the 
same  person  upon  a  contingency  was  held  additional. 
Hodges  V.  Peacock.  -        -         -        -         -        -  III.  735 

Legacy  to  A.  if  he  be  living,  and  in  case  of  his  death 
before  the  decease  of  B.  to  C  is  contingent,  viz.  if  A. 
survives  5 -  III.  735 

.  Legacies  to  be  paid  out  of  a  specific  security,  which 
failed,  held  general  upon  the  circumstances.  Roberts 
y.Pocock.  -        - IV.  150 

.  Testatrix  gave  nine  legacies  of  £1000  each,  part  of 
£\4f^500  South  Sea  Annuities;  and  as  to  the  residue 
of  the  said  fund  and  all  other  her  personal  estate,  in- 
cluding such  of  the  said  legacies  as  should  lapse  by  « 
death,  before  they  should  be  transferrible,  upon  trust 
to  convert  into  money  such  part  of  her  residuary  per- 
sonal estate  as  shall  not  consist  of  South  Sea  Annuities, 
and  invest  such  money  with  any  money  belonging  to  her 
9t  her  decease  in  said  fund  of  South  Sea  Annuities  and 
from  time  to  time  invest  the  dividends,  &c.  of  all  such 
South  Sea  Annuities  as  shall  constitute  her  residuary 
personal  estate  in  the  same  fund,  till  the  youngest  of 
the  said  legatees  shall,  or  would  if  living,  have  attained 
twenty-one;  and  then  to  transfer  the  whole  of  such 
South  Sea  Annuities  to  said  nine  legatees  equally,  with 
such  survivorship  as  their  original  shares.  The  nine 
legiacies  of  £1000  each  only  are  specific;  the  remainder 
of  the  South  Sea  Annuities  is  part  of  the  general  per- 
sonal estate.,    Richardson  y.  Brown.     -         -        -         -          IV.  177 

•  Legacy  of  the  money  due  upon  a  note  held  specific,  upon 
the  intention :  but  the  inclination  of  the  Court  is  against 
specific  legacies,  and  to  hold  it  a  general  legacy,  with 
reference  only  to  the  security,  as  the  first  fund  to  be 
applied  to  iu     Cliaworth  v.  Beech.      -         .         -         -  IV.  555 
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16.  Specific  legacy  retained  by  the  executor  for  assets;  but 

was  not  wanted :  in  case  of  depreciation  the  legatee  is 

entitled  to  the  original  vahie.       -----  IV.  & 

17.  Testator  gave  to  his  sister  the  interest  of  £300  upon 

bond  for  life,  and  after  her  decease  to  her  daughter  the 
interest  due  upon  the  said  bond  at  her  death  with  the 
principal.  The  legacy  is  specific;  and  there  being 
among  other  bonds  one  of  the  exact  amount,  it  was 
held  to  refer  to  that,  though  an  insolvent  security,  and 
the  interest  in  arrear  before  the  death  of  the  testator. 
Innes  v.  Johnson.       .  -         -        -        -         -        -         -  IV.  9 

18.  The  inclination  of  the  Court  is  against  specific  legacies. 

The  construction  must  be  upon  the  face  of  the  V^ill, 
before  the  account  of  the  effects  is  considered,  to  see, 
whether  that  affords  a  foundation.       -         -        -         -  IV.  51 

19.  Legacy  of  "  £1000  out  of  my  Reduced  Bank  Annuities,** 

held  pecuniary :  the  Court  leaning  against  holding  a 
legacy  specific,  unless  clearly  intended.  The  Court 
would  not  take  into  consideration  the  evidence  of  the 
value  of  the  stock  at  the  date  of  the  Codicil,  by  which 
the  legacy  was  given,  nor  an  erasure  of  a  legacy  to  the 
same  person  by  the  Will ;  but  decided  upon  the  words 
of  the  Codicil.     Kirby  v.  Potter.         -         -        .         -  IV.  7- 

80.  "  Of  my  stock,"  or  "  in  my  stock,"  or  *'part  of  my  stock," 

will  make  a  legacy  specific.  -----  IV.  7- 

21.  A  specific  legacy  vests  immediately  from  the  death  of  the 

testator.  --------  IV.  7. 

32.  If  a  legacy  is  given  to  a  person  under  a  particular  cha- 
racter, which  he  has  falsely  assumed,  and  which  alone 
can  be  supposed  the  motive  of  the  bounty,  the  rule  of 
the  Civil  law  is  adopted ;  and  the  legacy  fails.  There- 
fore, where  a  legacy  was  given  by  a  woman  to  a  man  in 
the  character  of  her  husband,  whom  she  supposed  and 
described  as  such,  but  who  at  the  time  of  the  marriage 
ceremony  with  her  had  a  wife  living,  the  Court  in  re- 
spect of  his  conduct  held  him  not  entided  ;  but  in- 
clined to  think  it  would  be  otherwise,  where  from  cir- 
cumstances not  moving  from  the  legatee  himself  the 
description  is  inapplicable ;  as  where  a  testator  gives  a 
legacy  to  a  child  from  motives  of  affection,  supposing 
it  his  own,  but  is  imposed  upon  in  that  respect.  Ken- 
neU  V.  Abbott. IV.  8 

23.  A  legacy  out  of  the  produce  of  a  copyhold  estate,  directed 

to  be  sold,  failing  was  held  to  pass  by  the  residuary 
clause  against  the  heir ;  the  object  being  a  general  con- 
version out  and  out.     Kennell  v.  Abbott.     -         -         -  VI.  8 

24.  By  the  Civil  law  a  false  reason  given  for  a  legacy  is  not 

of  itself  sufficient  to  destroy  it;  unless  fraud;  from 
which  it  may  be  presumed,  that,  if  known,  the  legacy 
would  not  have  been  given.         -----  IV.  i 
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st  of' an  anmiity  of  £200  for  the  use  of  ^.  and  her 
Ten,  to  be  paid  out  of  the  general  effects,  until  it 
•nTenient  to  the  executors  to  invest  £5000  in  the 
3  in  lieu  thereof  for  her  and  their  use,  and  to  the 
38t  liver,  subject  to  an  equal  division  of  the  in*- 
t,  while  more  than  one   alive:    held  an  annuity, 
in  absolute  legacy.     Af&rmed  on  appeal.     Innes 
UcAeU.         .        .        -        -        .        .         VI.  464.     IX.  212 
9  of  legacies  by  implication   upon  a  fund  arising 
the  accumulation  of  rents  and  profits,  dividends 
nterest.    The  other  questions  were  not  determined : 
whether  the  real  estate  was  charged  by  implication 
words,  which  could  be  otherwise  satisfied;  and,  if 
whether  the  Will,  directing  an  estate  to  be  pur- 
ed,  and  settled  upon  the  testator^s  son  with   re- 
ders  over,  for  which  the  testator  afterwards  con- 
ed, and  the  purchase-money  having  been  paid  out 
16  personal  estate  under  a  power  in  the  Will  for 
purpose,  the  legatees  by  marshalling  could  have 
)enent  of  the  vendor's  lien  upon  the  estate  for  the 
hase-money.     Austen  v.  Ualsey,  .        -         «  VI.  475 

al  rule,  that  legacies,  where  no  interest  is  given  by 
Vill,  shall  carry  interest  at  4  per  cent,  only,  and 
the  end  of  a  year  after  death  of  the  testator ;  ex- 
where  it  is  given  by  way  of  maintenance ;  though 
bnd  produces  more;  and  the  interest  shall  not  be 
ased  by  the  effect  of  appropriation.      Sitweli  v. 
ard.  -        -        .        -        -        ...        .  VI.  520 

ourt  will  look  at  principles  of  convenience ;  as  in 
iile,  that  legacies  shall  be  payable  at  the  end  of  a 

.        .        .        .        .        .        .        .        .  VL  539 

f  to  A.  or  in  case  of  his  death  to  his  issue,  absolute 

B  parent.     Turner  v.  Moor,  -         -        -        -  VI.  557 

^ases  of  legacy  interest  only  from  the  end  of  a  year 
the  death  ;  unless  otherwise  directed  :  the  old  rule, 
nding  upon   the  fund,  as  productive  or  barren, 

^exploded. VII.     97 

ler  a  sum  of  money,  directed  to  be  placed  out  to 

uce  an  annuity,  is  to  be  considered  as  legacy  or 

ity  with  reference  to  the  time  of  payment,  quiere.  VII.     97 

a  residuary  bequest  to  the  legatees  in  proportion 

eir  legacies,  all  legatees,  pecuniary  and  specific, 

of  rings,  &c.  not  expressly  or  by  implication  ex. 

d,  were  held  entitled :  So  annuitants,  if  they  had 

leen  excluded  upon  the  construction  of  the  whole 

Nannock  v.  Norton,         -         .         -         -         -         VII.  391 
ge  of  legacies  held  a  charge  of  annuities.     -         -         Vll.  402 
es  not  paid  under  a  charge  upon  real  estate  in  aid 
e  personal  without  production  of  the  stamp  under 
legacy  Act,  36  Geo.  3.  c.  52.  s.  7,  until  it  is  ascer- 
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tained,   that  there   is  no   personal  estate  applicable. 

Holme  V.  Stanley.       -------        VIII. 

So.  Legacy  of  stock  in  trust  for  the  use  exclusive  right  and 
property  of  A. :  but  should  she  happen  to  die,  then  in 
that  case  among  her  children :  another  legacy  of  stock 
to^.,  to  be  paid  her  as  soon  as  possible,  or  in  the 
event  of  her  death  among  her  children :  another  legacy 
of  stock  to  B,  and  in  case  of  her  death  among  her 
children :  all  these  legacies  held  absolute  in  the  respec- 
tive mothers.    Webster  v.  Hale.   -----        VIII. 

36.  Leaning  against  specific   legacies.      Unless  specific,  in- 

terest only  from  the  end  of  a  year  after  the  testator's 
death,  notwithstanding  a  direction  to  pay  as  soon  as 
possible.  -.*-----        Vni. 

37.  After  a  legacy  of  stock  in  the  4  per  cent.  Consolidated 
Bank  Annuities,  a  legacy  to  the  same  persons  of  **  an 

additional  sum  of  £^000  more  to  be  paid  out  of  the 
4  per  cents,''  &c.  was  held  pecuniary ;  as  the  primd 
facie  construction ;  which  is  to  be  controlled  only  by 
plain  inference  from  the  rest  of  the  Will  upon  solid  and 
rational  grounds ;  not  by  conjecture   upon  slight  cir- 
cumstances.    Deane  v.  Test.       -        *        -        *        -  IX. 

38.  Legacy  of  "  £^0  4  per  cent.  Consolidated  Bank  An- 
"  nuities,"  not  specific.  The  general  assets,  therefore 
liable  to  make  up  the  deficiency  of  the  fund.  Wilson 
V.  Broumsmith.  -«---«-  IX. 

39.  Costs  of  a  suit  for  a  legacy  out  of  the  residue :  the  suit 
being  rendered  necessary  either  by  the  conduct  of  the 
executrix,  who  was  the  residuary  legatee,  or  by  the 
disposition  of  the  testatrix.  -        .        .        .         .  IX. 

40.  Specific  legacy  of  money  due  on  a  note,  received  after- 
wards by  the  testatrix,  and  paid  to  a  banker,  with  whom 
she  had  no  other  money ;  where,  except  £10  she  drew 
out,  it  remained  at  her  death.  An  ademption.  Fryer 
v.  Morris.  -.-------  IX. 

41.  Legacies  to  one  younger  child  of  "the  sum  of  £12,000 
"  of  my  funded  property  to  be  transferred  in  his  name 
*'  or  employed  as  it  shall  appear  most  beneficial."  To 
another,  the  *'  sum  of  £12,000  in  every  respect  the 
"  3ame."  To  a  third,  the  sum  of  "  £12,000  to  be  en- 
**  joyed  by  him  in  every  respect "  as  the  former:  The 
residue  real  and  personal  to  the  eldest  son.  The  le- 
gacies to  the  younger  children  pecuniary,  not  specific: 
the  fund,  if  deficient,  to  be  equally  divided  among  tliem. 
Lambert  v.  Lambert.  ..--_-  XI. 

42.  Under  a  general  bequest  to  servants  a  coachman,  pro- 
vided with  the  carriage  and  horses  by  a  job-master,  ac- 
cording to  the  usual  course  of  that  business,  not  en- 
titled.    C/iilcoft  V,  Bromley.       -----         XII* 

43.  Bequest  "  to  the  children  of  Robert  Holmes,  late  of 
**  Nonvicft,  and  now  of  London,  the  sum  of  £100  a- 
**  piece."     Robert  Holmes  had  left  Norwich  at  the  age 
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of  fourteen  or  sixteen;  and  died  in  London  several 
years  before  the  Will.  His  only  surviving  child  en- 
titled to  the  legacy  against  the  claims  of  the  children 
of  George  Holmes^  formerly  of  Norwich^  residing  in 
London  at  the  testator's  death,  upon  the  suggestion  of 
mistake.  The  right  not  barred  by  merely  signing  a 
receipt,  as  a  witness,  upon  payment  by  the  executor  to 
the  adverse  party ;  not  amounting  to  a  release,  or  fraud. 
Holmes  v.  Cusiance.  ------ 

Legacy  to  A.  for  life ;  then  to  her  children  for  mainte- 
nance, and  to  be  equally  divided  among  them  on  their 
arriving  at  twenty-one ;  followed  by  a  legacy  to  B,  "  on 
**  the  same  conditions,  on  his  attaining  the  age  of  twenty- 
"  one."  The  legacy  to  B,  construed  in  the  same  manner 
as  the  other,  viz.  for  life  only,  &c.    Longdon  v.  Simson. 

Payment  in  part  of  a  legacy  ordered  on  motion  with  con- 
sent ;  the  fund  admitted  to  be  ample.  Pearce  v.  Baron. 

Construction  of  a  residuary  clause,  as  comprehending  a 
legacy,  given  upon  a  contingency,  which  did  not  hap- 
pen.    Bird  V.  Le  Fevre.     ------ 

Legacy  of  "  £5000  sterling  or  50,000  current  rupees," 
afterwards  described  as  **  now  vested  in'*  the  Etist 
India  Company's  bonds,  and  sometimes  mentioned  as 
"  the  said  sum  of  £5000  sterling,"  held  not  specific, 
but  general;  as  a  demonstrative  legacy,  with  a  fund 
pointed  out :  a  construction  to  be  favoured  for  a  natural 
child;  as  giving  a  provision  in  all  events:  the  Will  also 
giving  one  legacy,  clearly  specific,  viz.  the  sum  of 
£334<8,  *'  which  said  sum  is  in  two  bills,"  described  as 
then  laying  for  acceptance.     Gillaume  v.  Adderley. 

Charge  by  Will  on  real  estate  of  simple  contract  debts  of 
another  person  considered  as  a  legacy,  carrying  inte- 
rest from  the  death  of  the  testator  at  4  per  cent. 
Shirt  y.Westby. 

I^g&cy  in  a  foreign  country  and  coin,  as  sicca  rupees  by 
a  Will  in  India :  if  paid  by  remittance  to  this  country, 
the  payment  must  be  according  to  the  current  value  of 
the  rupee  in  India^  without  regard  to  the  exchange  or 
the  expense  of  remittance.  So  as  to  other  countries. 
Cockerell  v.  Barber.  ------ 

Legacies  to  the  same  persons  by  distinct  instruments  ac- 
cumulative: subject  to  be  repelled  by  internal  evidence; 
as  where  the  same  sum  is  given  for  the  same  cause : 
whether  by  the  mere  equality  of  amount,  qucere. 
Benyon  v.  Benyon,     ------- 

Right  of  pecuniary  or  residuary  legatee  to  follow  the 
assets  in  case  of  misapplication,  where  a  creditor  or 
specific  legatee  could.     AVLeod  v.  Drummond. 

Lien  of  residuary  legatee  on  the  specific  fund. 

By  the  law  of  Scotland,  as  well  as  of  England,  a  legacy 
lapses  by  the  death  of  the  legatee  in  the  tcstator'b  life. 
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54.  Double  legacies,  though  of  equal  amount,  with  circum- 

stances of  difference,  as  in  the  times  of  payment  of 
annuities,  half-yearly  and  quarterly,  accumulative :  not, 
if  exactly  similar;  thouch  by  different  instruments. 
Curriey.Pye.  .         -         .         .         ...         .      XVII.  46JJ 

55.  Devise  in  trust  to  pay  several  persons  £1000  each :  on 

the  death  of  any  in  devisor's  life,  in  case  of  a  defi- 
ciency the  others  abate :  but  if  to  pay  debts  and  lega- 
cies, and  one  legatee  dies,  the  trust  is  for  the  other 
legatees,  if  necessary.         ------     XVII.  466 

56.  Devise  in  trust  to  sell,  but  not  for  leds  than  £10,000,  and 

to  pay  several  sums,  amounting  to  £7800,  and  the  over- 

I)lus  monies  arising  from  the  sale  to  A.  A  specific 
egacy  of  £10,000,  and,  the  sale  producing  less,  A. 
and  the  others  to  abate :  legacies  to  charity,  void  by 
the  statute  9  Geo.  2.  c.  36,  fell  into  the  general  residue. 
Page  v.LeapingwelL  ----.-    XVIII.  46S 

57.  Legacy  **  to  the  three  children  of  A.  the  sum  of  £600 

"  each."  Four  children,  all  born  before  the  date  of  the 

will,  entitled  to  £600  each.     Garvey  v.  Hibbert.  -       XIX.  125 

58.  Legacy  ''  to  my  namesake  ThomaSy  the  second  son  of  my 

"  brother  John,'  there  being  no  son  named  Thomas^ 
established  in  favour  of  the  second  son  William ;  as  an 
erroneous  description,  not  a  condition.  Stockdale  v. 
Bushby.     . -       XIX.  381 

59.  Bequest  by  a  testator  in  India,  '^  to  my  nearest  surviving 

"  relations  in  my  native  country  Ireland^*  confined  to 
brothers  and  sisters  living  in  Ireland  or  elsewhere :  the 
addition  of  a  mistaken  description,  viz.  of  the  place  of 
residence,  not  vitiating  a  gift  to  persons  otherwise  suf- 
ficiently described.  Nephews  and  nieces  excluded. 
Smith  V.  Campbell. XIX.  400 

60.  Under  a  bequest  to  three  persons  named,  and  such  others 

as  testator  should  afterwards  name,  no  others  being 
afterwards  named,  whether  those  named  should  take, 
qucere,       ---------       XIX.  480 

61.  Legacy  "  to  Robert  C.  my  nephew,  the  son  of  Joseph  C." 

Other  clauses  describing  **  my  nephew,  Robert  C"  ge- 
nerally ;  and  one  legacy  "  to  my  nephew  Robert  C.  the 
"  son  of  John  C.  /'  the  testator  had  only  two  brothers, 
John  and  2'homas  C,  each  having  a  son  named  Robert 
C  parol  evidence  admitted  to  resolve  this  latent  ambi- 
guity ;  shewing  intimacy  with  the  son  of  John,  and  very 
slight  knowledge  of  the  other :  and  the  legacy  was 
decreed  to  the  former.     Careless  v.  Careless.       -         -        XIX.  601 

62.  Legacy  without  any  interest  to  A.,  if  claimed  within  five 

years  from  tiie  testator's  death ;  if  not,  the  same  sum 
without  interest  as  aforesaid  to  B. ;  no  claim  being 
made  by  A.,  decreed  to  B.  with  interest  from  the  end 
of  five  years  at  4*  per  cent.     Careless  v.  Careless*        -       XIX.  AM 
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{.  Evidence  admissible  to  resolve  a  latent  ambiguity  tipon 
facts  dekars  the  Will ;  as  upon  a  legacy  to  the  testator's 
nephew  Robert,  there  being  two  nephews  of  that  name, 
presumption  in  favour  of  one,  proved  to  have  been 
mtimately  known  to  the  testator.  ...        -       XIX.  604 

See  Anmtity  14.  15.  Assets  13.  15.  46.  Charge  12. 
Charity  71.  85.  86.  Creditor  5.  6.  Devise  4.  24. 
Double  Legacies,  Evidence  7.  8.  {Parol  12.)  Execu* 
tor  2. 22.  35. 73.  74.  90.  Exoneration  5.  Grandchild  1. 
Interest  4.  13.  14.  15.  16.  17.  20.  21.  22.  24.  35. 36.  37. 
39.40.  Joint-tenant  4.  Laches  6.  24.  Maintenance 
15.  Parent  and  Child  1.  Portion,  Practice  107. 
114.  Satisfaction  2.  4.  7.  19.  21.  23.  26.  28.  34.  40. 
43.  44.  47.  48.  Specific  Devise,  ^c.  2.  3.  Supersti- 
tious Use  1.  Trust  15.  20.  21.  51.  Vesting  38.  42.  58. 
60.  71.      Will. 

LEGAL  JURISDICTION. 

See  Jurisdiction, 

LEGITIMACY, 

1.     Access,  or  not,  may  now  be  proved. 

.  Access  or  non-access  may  now  be  proved :  the  old  rule 
to  presume  access  within  the  narrow  seas  having  given 
way.  .--------         XII.     58 

See  Child.    Purchase  22. 
LENGTH  OF  TIME. 

See  Bankrupt  34.     Executor  84.     Fraud  41. 42.     Laches. 
Limitation,    Pleading  18.     Presumption  2.  3.  16. 

LESSOR  AND  LESSEE. 
See  Bankrupt  (Conditional  Limitation  3.)    Landlord  and 
Tenant. 

LETTER  MISSIVE. 

See  Peer  1. 

LETTERS. 

« 

See  Annuity  {Memorial  8.)     Contract  76.     {Specific  Per^ 
formance  25.)     Evidence  {Presumptive  2.  3.)    Frauds, 
Statute  of,  4.     Settlement  8.  9. 

LEX  LOCI  REI  SITiE. 

See  Domicil  1. 
LICENSE  TO  ASSIGN. 

See  Landlord  and  Tenant  38.  41.  42.  45.     Lease  4. 

LICENSED  TRADE. 

See  Alien  {Enemy  5.) 

LIEN. 

1.  Eqaiiable  by  assignment  of  rents,  <&c.  or  deeds. 

2.  No  lieu  ;  on  special  circumstaucos. 
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3.  Equitable  by  covenant  to  pay  annual  profits. 

4.  Not  for  consideration  of  a  void  annuity  on  a  fond  in 

Court,  charged  with  it. 
5. )  Cannot  be  acquired  after  the  arrest  of  a  bankrupt  by 

6.  )       lyin^  in  prison. 

7.  On  bills  remitted  to  purchase  foreign  coin,  and  returned 

by  direction,  as  it  could  not  be  procured  ;  under  the 
special  circumstances :  whether  if  to  buy  goods  in 
the  way  of  trade. 

8.  Under  the  usual  condition  at  auction  against  default  of 

the  purchaser. 

9.  Not  under  circumstances. 

10.  Under  circumstances. 

11.  Of  vendor  lost  by  special  security.    Whether  by  every 

security. 

12.  Of  vendor :  whether  against  equitable  mortgage. 

13.  Equitable  by  possession  of  deeds  disapproved. 

14.  Whether  of  vendor  of  timber  felled. 

15.  Equitable  the  ground  of  stoppage  in  transitu, 

16.  Vendor's. 

17.  No  stoppage  after  delivering  part. 

18.  After  possession  determined. 

19.  For  supplies  to  West  India  estate  by  tenant  for  life,  &c. 

20.  Agreement  for  distinguished  from  judgment. 

21.  Solicitor's  in   bankruptcy.      Distinction   between  the 

Courts  of  Law  on  a  right  of  set-ufT. 

22.  Of  town  agent  of  country  solicitor. 

23.  Of  attorney  generally  on  papers. 

24.  Solicitor's  superseded  by  security. 

25.  Vendor's  :  on  goods  in  different  trades  :  eOect  of  secu- 

rity. 

26.  Factor's  lost  by  special  contract. 

27.  Failed :  the  transaction  amounting  to  felony  ;  and  no 

property  in  the  subject. 

28.  Not  on  ship  abroad  by  parol,  nor  by  bills  of  the  master; 

unless  on  clear  mistake. 

29.  On  ship  abroad  by  bill  of  sale. 

1 .  Assignment  of  rents  and  profits,  or  of  deeds,  is  an  equit- 

able lien :  and  assignee  may  in  equity  insist  upon  a 
mortgage.     Ea:  parte  Wills.       -----  L  H 

2.  Bond  by  infant  for  a  just  debt;  his  mother  and  infant 

sister,  being  entitled  on  death  of  A,  without  issue  to 
£4000  stock  for  the  mother  for  life,  after  to  her  chil- 
dren according  to  appointment,  if  no  children,  to  the 
mother,  after  the  death  of  the  son  covenanted  to  pay 
that  debt,  when  either  should  become  entitled  to  that 
stock.  Upon  marriage  of  the  daughter  the  mother 
made  an  appointment  of  the  stock  in  her  favour;  but 
next  day  tlie  husband  having  notice  of,  and  approving 
the  covenants  to  pay  the  son's  debt,  and  reciting  his 
and  his  wife's  intention  to  secure  it  **  as  after  men- 
"  tioni  d,"  released  all  their  right  to  that  stock  to  the 
piptherj  and  covenanted,  that,  when  the  wife  should 
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be  twenty-one,  all  their  interest  should  be  vested  in 
her;    and  a  trust  was  declared,  that,  if   the  obligee 
should  have  a  right  to  recover  that  debt,  it  should  be 
paid  ont  of  that  stock.    Afterwards  a  bill  being  filed  to 
set  aside  the   settlement  as   an  appointment  by   tlie 
mother  for  her  own  benefit  without  consideration,  the 
parties  were  by  agreement  mutually  released  from  the 
covenants  in  it;  and  the  husband  covenanted,  that  if 
the  obligee  should  have  a  right  in  life  of  the  mother  to 
recover  the  debt,  it  should  be  paid  out  of  that  stock. 
The  mother  died  intestate  before  A.     Determined,  that 
a  fair  assignee  of  the  debt  had  no  specific  lien  on  the 
fund ;   which  could  be  liable  only  by  being  brought 
back  into  the  mother's  assets,  as  taken  out  in  fraud  of 
her  creditors :  for  which  it  must   be  said,  either  that 
there  was  no  pretence  for  the  compromise,  or  no  pre- 
tence for  its  providing  for  the  debt  only  if  suable  in 
the  mother's  Ufe :  but  the  marriage  brocage  in  the  set- 
tlement was  sufficient  ground  for  the  compromise ;  and 
the  bill  d|d  not  go  on  the  other  ground  ;  therefore  the 
common  decree  for  account  of  assets,  debts,  and  funeral 
expenses,  without  reference   to  that  fund,   was  made 
against  the  husband  and  wife,  as  administrators.     The 
debt  of  the  son  was  a  sufficient  consideration  for  the 
covenants;  and  if  the  mother  had  survived  A.  there 
would  liave  been  a  specific  lien.  Johnson  v.  Boyjield.    -  L  314 

[Covenant  to  set  apart  and  pay  annual  profits  of  land  is 
in  equity  a  lien  on  the  land  against  the  covenantor,  and 
claimants  under  him  with  notice.     Legard  v.  Hodges*  I.  477 

])n  bill  of  interpleader  by  the  owner  of  an  estate  against 
the  grantee  of  a  rent-charge  out  of  it,  assigned  to  se- 
cure an  annuity,  and  the  annuitant,  the  annuity  being 
void,  the  arrears  of  the  rent-charge  in  Court  were  paid 
to  the  original  grantee ;  and  the  annuitant  was  held  not 
entitled  to  have  the  consideration  repaid  out  of  that 
fund,  there  being  only  a  general  debt  at  law  and  no 
lien.     Duke  of  Bolton  v.  Williams.    .        -        -        -  II,  139 

Upon  an  act  of  bankruptcy  by  lying  two  months  in  pri- 
son joint  and  separate  Commissions :  the  former  being 
established,   the  latter  superseded,  the  attorney  em- 
ployed by  the  bankrupt  and  in  sustaining  the   latter 
against  the  former  has  no  lien  upon  papers  delivered  to 
him  by  the  bankrupt  after  the  arrest :  upon  petition  of 
the  joint  creditors  he  was  ordered  to  deliver  them  up. 
Ex  parte  Lee.  -------  II.  885 

)q  a  bankruptcy  by  lying  two  months  in  prison  no  pos- 
sible lien  can  be  acquired  after  the  first  arrest.  -  -  IL  9^ 
(.  abroad  commissions  B.  in  London  to  send  him  foreign 
coin ;  with  particular  directions  as  to  the  manner  and 
times  of  sending  it ;  and  remits  bills ;  which  B.  dis- 
counts ;  and,  the  coin  required  not  being  to  be  had  in 
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England,  sends  two  remittances^  not  equal  to  the 
amount  of  A.*s  bills,  to  Lisbon,  for  the  purpose  of  pro- 
curing it;  with  directions,  if  it  cannot  be  had,  to  return 
bills.  The  coin  not  being  to  be  had,  bills,  nearly  to 
the  amount  of  the  remittance  to  Lisbon,  not  indorsed  by 
the  correspondent  there,  are  returned ;  and,  B,  in  the 
interval  becoming  bankrupt,  are  received  by  his  aa- 
signees.  A.  was  held  to  have  a  lien  upon  those  bills 
upon  the  particular  circumstances:  the  Lord  Chancel^ 
lor  expressing  much  doubt,  whether  the  lien  would  hold 
in  the  case  of  a  remittance  to  buy  goods  in  the  way  of 
trade.    Ex  parte  Sayers.  -         -        -        -         - 

8.  Lien  under  the  usual  condition  at  an  auction,  that,  if  the 

vendee  should  fail  to  complete  his  purchase  the  vendor 
should  be  at  liberty  to  re-sell ;  and  the  vendee  pay  the 
expenses  and  make  good  the  deficiency,  &c.  Ex  parte 
Hunter,     ---------  > 

9.  No  lien  under  the  circumstances.     Adams  v.  Claxton.    -  ^ 

10.  Lien.     Ex  parte  Smith.         ------  \ 

11.  Vendor's  equitable  lien  upon  the  estate  for  the  purchase- 

money  lost  by  taking  a  special  security  by  way  of  a 
pledge  of  stock.  Whether  every  security  would  have 
that  effect,  quaere.     Nairn  v.  Prowse.  -         -         -  "\ 

IS.  Whether  the  vendor's  lien  could  prevail  against  an 
equitable  mortgage  by  deposit  of  deeds,  qutcre.  Nairn 
V.  Prowse*         --------  \ 

13.  Lien  by  possession  of  title-deeds  disapproved ;  and  not  to 

be  extended ;  with  reference  to  the  Statute  of  Frauds* 
In  this  instance  it  failed ;  the  deeds  being  delivered,  not 
as  a  present  security,  but  for  the  purpose  of  having  a 
mortgage  security  created.     Norris  v.  Wilkinson  (o). .  -         X! 

14.  Upon  the  bankruptcy  of  the  purchaser  of  a  chattel,  vi*. 

timber  felled,  whether  the  vendor  has  a  lien,  and  may 
prove  the  deficiency,  quaere.     Ex  parte  Gwynne.         -         XI 

15.  Stoppage  in  transitu  upon  the  ground  of  equitable  lien, 

not  of  rescinding  the  contract.  -         -         -         -         X 

16.  Vendor's  lien  upon  a  sale  of  real  estate.         -         -         -         XI 

17.  No  stopping  in  transitu  after  delivery  of  part.         -         -         Xi 

18.  Lien  after  possession  determined ;  as  after  the  death  of 

tenant  for  life  of  a  West  India  estate  for  suppUes,  pro- 
vided by  him.     --------       XI 

19.  Lien  upon  a  West  India  estate  for  supplies  furnished  by 

tenant  for  life,  tenant  in  common,  &c.  -         -         -        Xl 

U,0.  Distinction  between  a  judgment,  as  attaching  upon  the 
land,  and  a  special  agreement  for  a  security  upon  the 
land.  ---------         X 

31.  Solicitors  lien  in  bankruptcy;  as  in  a  cause,  upon  the 
debt  and  costs :  viz.  the  clear  result  of  the  equity  be- 
tween the  parties.     Distinction  between  the  practice  of 

(a)  See  the  nute,  Vol.  Xll.  page  200. 
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the  Courts  of  Common  Law :  the  Common  Pleas  upon 
the  same  principle  not  allowing  the  lien  to  interfere  with 
a  right  of  set-off,  &c.«  the  Kings  Bench  holding  the  lien 
paramount  any  claim  of  the  party.     Ex  parte  Castle.         XV.  539 

I.  Lien  of  the  agent  in  town  upon  the  papers  in  his  hands 
for  what  is  due  to  him,  as  agent  in  the  cause,  from  the 
solicitor  in  the  country.       ------       XVI.  164 

L  Attorney's  hen  generally  on  papers  in  his  possession :  not 
limited  to  the  occasion,  on  which  they  were  delivered, 
without  special  agreement.     Ex  parte  Sterling.  -       XVI.  258 

k  Solicitor's  hen  on  papers  superseded  by  taking  security. 

Cotoell  y.  Simpson.     -------       XVI.  275 

5.  Vendor's  lien  for  the  purchase-money :  lien  upon  goods  in 

different  trades  for  work  upon  them,  for  the  general 

balance ;  and  as  to  the  effect  of  taking  security.  -       XVI.  278 

6.  Factor's  lien,  both  for  his  expenditure  on  the  goods  in 

his  possession,  and  his  general  balance,  lost  by  a  special 
contract  for  a  particular  mode  of  payment.  So,  in 
various  trades.  -------       XVI.  280 

r.  Bill,  following  life  insurances,  effected  by  the  plaintiff's 
clerk  with  the  plaintiff's  money,  procured  by  embezzle- 
ment, and  transferred  to  the  defendants  for  valuable 
consideration,  but  with  notice.  Demurrer  allowed :  the 
transaction  amounting  to  felony  by  the  Stat.  39  Geo.  3. 
c.  85 ;  and  therefore  not  raising  a  civil  contract :  2dly, 
the  policies  not  being  the  plaintiff's  property.  Cox  v* 
Paxion.     - XVIL  3» 

i.  No  lien  on  a  ship  abroad  can  be  created  by  parol,  nor  by 
bills  of  exchange  drawn  by  the  Master ;  unless  upon 
mistake,  clearly  established,  the  instrument  can  be  cor- 
rected ;  as  in  the  case  of  a  joint  bond,  intended  to  be 
joint  and  several.     Ex  parte  Halket.  -        -        -       XIX.  474 

9.  Lien  on  a  ship  abroad  by  bill  of  sale.     -        -        -        -       XIX.  475 

See  Assets  43.  Attorney  and  Solicitor.  Bankrupt  11. 
(Assignee  22.)  {Proceedings  4.)  Contract  18.  Deposit. 
Fraud  49.  Interpleader  10.  Legacy  26.  51.  52.  Mar- 
shalling 6.  Mortgage,  Partner  40.  49.  Ship  7.  Trust 
35.      Vendor  and  Vendee  4.  5.  6.  7.  29.     Will  10. 

LIFE  ESTATE  or  INTEREST. 
See  Reversion  2.     Will  294. 

LIGHTS,  ANCIENT. 

See  Injunction  40. 

LIMITATION. 

1.  Over:  condition  not  extended  to  it. 

2.  "  Heir  male'^  in  a  Will  may  be  words  of  limitation. 

1.  Condition  not  to  be  extended  to  a  limitation  over.  -  III.  320 

2.  In  a  Wifl  the  words  "  heir  7nale"  may  be  noincn  col- 

lecticum  to  effectuate  the  general  intention  to  include 

all  the  issue. IV.  794 
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964  LIMITATION, 

Time. 

TiMB. — 1*    Account  of  reots,  ^^c.  limUed  to  six  years. 

{Whether  prtocipai  and  agent  within  the  exception  as 
to  merchants'  accounts ;  and  as  to  the  necessitj  of 
sopie  transaction  within  six  years  to  hare  the  benefil 
of  the  exception. 

4.  Executor  de  son  tort,  before  probate,  within  the  Statute. 

5.  Analogy  in  Equity  to  the  Statute. 

6.  Presumption  against  a  renl-charge  from  time, 

7.  Account  of  rents,  &c.  limited  to  six  years. 

8.  Plea  of  the  Statute  ofer-ruled  on  acknowledgment. 
9u     As  to  reviving  under  a  trust  for  debts. 

10.  Analogy  in  Equity  to  the  Statute. 

11.  Eflect  of  the  Statute  not  discontinued  by  bankruptcy. 

12.  As  to  reviving  under  devise  for  debts. 

i;i.     Executor  not  bound  to  plead  ;  but  may  object  againal 
creditors  coming  in  before  the  Master. 

14.  Effect  of  the  Statute  in  Jamaica  beyond  that  in  this 

country :  Exception  ;  trusts  actual,  not  construc- 
tive ;  not  absentees  ;  nt)r  tenant  for  life  with  power 
of  sale. 

15.  Though  the  Courts  shot  in  war,  the  Statute  runs. 

16.  Analogy  in  Equity  to  the  Statute. 

17.  Constructive  trust  barred  by  acquiescence. 

18.  Redemption  barred  by  twenty  years  possession,  <&o. 
10.     Merc^nts'  accounts,  ceased  six  years,  barred. 

20.  Demurrer  to  bill,  stating  uo  demand  for  twelve  years* 

21.  Effect  of  allegation,  that  the  parties  dealt  as  mer- 

chants. 

22.  The  Statute  not  given  in  evidence  at  Law  :  whether 

available  by  demurrer. 

23.  Exception  of  merchants'  accounts  only  where  some 

item  within  six  years. 
24»    Creditor's,  not  debtor's,  absence  abroad  out  of  the 
Statute. 

25.  Limitation  in  Equity  independent  of  the  Statute. 

26.  Decisions,  that  a  direction  by  Will  to  pay  debts  is 

out  of  the  Statute,  disapproved.  Distinction  be* 
tween  bond  and  simple  contract :  different  pleas. 

27.  The  Statute  not  applicable  to  debt  by  decree,  order, 

or  award.    Time  of  imprisonment  not  considered. 

1.  Account  of  rents  and  profits  confined  to  six  years  by 

analogy  to  the  action  for  mesne  profits.  Readev.Reade.  V. 

2.  Whether  transactions  between  principal  and  agent  are 

within  the  exception  in  the  Statute  of  Limitations  as  to 
merchants'  accounts,  quctre.     Jones  v.  Pengree.  -  VL 

3.  Whether,  in  order  to  have  the  benefit  of  the  exception  in 

the  Statute  of  Limitations  as  to  merchants'  accounts, 
some  transaction  must  have  passed  within  six  years, 
qtuere  (a).     Joiies  v.  Pengree.      -         -         -         -         ♦  Vl« 


(tf)  See  the  note,  Vol,  VI.  page  682. 
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Plea  of  the  Statute  of  Limitations  by  an  executor,  the 
testator  having  died  in  1786,  though  probate  was  not 
taken  till  1803,  allowed :  the  allegation  of  the  bill  upon 
a  fair  construction  being,  that  the  defendant  had  pos- 
sessed the  personal  estate,  and  tlierefore  might  have 
been  sued,  as  executor  de  son  iori^  previously  to  1792. 
Webster  v.  Webster. -  X.    9S 

Though  the  Statute  of  Limitations  does  not  apply  to  any 
equitable  demand,  equity  takes  the  same  limitation  in 
cases  analogous  to  those  at  law.  .        .        -        .  X.  466 

No  limitation  to  a  rent-charge  in  law  or  equity :  but  the 
demand  may  be  excluded  by  presumption  n'om  length 
of  time  and  acquiescence.  -..---  X.  467 

Account  of  rent  and  profits  limited  to  six  years  by 
analogy  to  legal  limitation.  ....        -  X.  469 

Plea  of  the  Statute  of  Limitations  to  a  bill  of  discovery 
over-ruled  upon  letters,  assigning  reasons  for  declining 
to  pay ;  and  recommending  the  plaintiff  to  bring  an 
action ;  as  amounting  to  an  acknowledgment  of  the  debt, 
sufficient  to  take  it  out  of  the  Statute  upon  the  autho- 
rities; though  against  principle.    Baillie  v.  Sibbald.     -         XV.  IBS 

As  to  reviving  a  debt,  within  the  Statute  of  Limitations, 
under  a  trust  for  debts,  quaere.  -        -        -        -         XV.  488 

Effect  of  time  in  Equity  by  analogy  to  the  Statute  of 
Limitations.        --------         XV.  406 

.  The  effect  of  the  Statute  of  Limitations  not  discontinued 

by  bankruptcy.  -------         XV.  496 

As  to  reviving  a  debt,  within  the  Statute  of  Limitations 
under  a  devise  for  debts,  queers.  -  -  -  -  XV.  497 
.  Executor  not  bound  to  plead  the  Statute  of  Limitations ; 
but  after  the  decree  the  objection  may  be  taken  against 
other  creditors,  coming  in  before  the  Master.  -  -  XV.  498 
.  Effect  of  the  Statute  of  Limitations,  or  possessory  law, 
of  Jamaica  <beyond  the  Statute  of  Limitations  in  this 
country ;)  barring,  not  merely  the  legal  remedy,  but  any 
suit,  claim,  or  demand:  converting  seven  years  possession 
into  a  positive,  absolute,  title.  No  exception  in  favour 
of  absentees ;  not  being  within  the  exception  expressed ; 
Us  there  was  no  such  exception  out  of  the  Statute  of 
Limitations  in  this  country;  until  expressly  given  by 
Statute  4  Ann.  c.  16.  s.  19.  The  exception  in  the  law 
of  Jamaica^  relating  to  trustees,  means  actual,  not  con- 
structive, trusts.  The  exception  as  to  tenants  for  life 
not  applicable,  where  they  could  convey  the  fee  under 
a  power  of  sale.     Becfcford  v.  If  ade.  -        -         -      XvII.     87 

.  Though  the  Courts  of  Justice  were  shut  up  in  time  of 
war,  so  that  no  Original  could  be  sued  out,  the  Statute 
of  Lunitations  continues  to  run.  -        -        -         -      XVII.    9S 

.  Effect  of  length  of  time  in  Equity  by  analogy  to  the 
Statute  of  Limitations,  though  not  directly  affecting 
trusts.        ---------      XVII.    96 
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17.  Though  no  time  bars  a  direct  trust,  as  between  cestui 

que  trust  and  trustee,  a  constructive  trust  barred  by  long 
acquiescence ;  though  the  true  state  of  the  fact  may  be 
easily  ascertained,  and  the  ground  of  original  relief  was 
clear;  and  even  arising  out  of  fraud.  ...      XVII. 

18.  Redemption  barred  by  twenty  years  possession  without 

impediment  to  the  mortgagor^  or  ten  years  after  im- 
pediment removed.     ----.-.      XVIL 

19.  Statute  of  Limitations  a  bar  to  merchants'  accounts,  all 

accounts  having  ceased  above  six  years.  Barber  v. 
Barber.     -        -         -        ...        .         .         .    XVIII. 

SO.  Demurrer  upon  the  Statute  of  Limitations  to  a  bill  for  an 
account,  stating  that  no  demand  was  made  for  twelve 
years.     Foster  v.  Hodgson.         -----       XIX. 

"^21.  Whether  the  allegation,  that  the  parties  dealt  as  mer- 
chants, implies,  that  the  accounts  are  merchants*  ac- 
counts within  the  Statute  of  Limitations,  quaere.  Foster 
V.  Hodgson.       --------        XIX. 

22.  The  Statute  of  Limitations  not  given  in  evidence  at  law ; 

whether  a  good  defence  by  demurrer,  qucsre.       -         -       XIX. 

S3.  Conflicting  opinions  formerly  on  the  exception  in  the 
Statute  of  Limitations  as  to  merchants*  accounts;  whether 
barred,  if  no  item  within  six  years  (as  now  decided ; 
Barber  v.  Barber,  Vol.  XVIII.  page  286,)  or  excepted 
generally.  -        -        -        -        -        -        -        -XIX. 

24-.  The  creditors,  not  the  debtor's,  absence  from  the  country 

takes  the  demand  out  of  the  Statute  of  Limitations.     -       XIX. 

25.  Limitation  in  equity  independent  of  the  statute.      -         -       XIX. 

26.  The  old  decisions,  that  a  direction  by  Will  to  pay  debts 

prevents  a  plea  of  the  Statute  of  Limitations,  disap- 
proved. Distinction  between  debt  on  simple  contract, 
the  statute  admitting  the  debt,  but  taking  away  the 
remedy,  and  on  bond,  the  time  raising  a  presumption 
of  payment.  Different  pleas  to  bond  and  simple  con- 
tract.        ---------       XIX.  ' 

27.  The  Statute  of  Limitations  not   applicable  to  debt  by 

decree,  order,  or  award.     The  time,  while  the  debtor 

is  in  custody,  not  considered.     Mildred  v.  Robinson.    -       XIX.  ^ 

See   Annuity    (^Memorial  6.)      Appeal  14.      Bankrupt 
(Partner  1.)  (lie-hearing  1.)  (Statute  of  Limitations  2.) 
Chancery  (Office  of  Register  1.)      Charge  7.   8.      In- 
fant 28.     Mortgage  55.     Pleading  23.  32.     Presump- 
tion 3.     Remainder  3. 

LIMITATION,  CONDITIONAL. 

See  Condition. 

LIMITATION  OF  ACCOUNT. 

Sec  Account,     Charity  (Jurisdiction  3.)     Fraud  42. 

LIMITATION  OVER. 

See  Remainder  1.     . 
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LIMITATION,  REMOTE. 

See  Perpeiuii^. 

LIQUIDATED  DAMAGES. 

See  GoodwUl  2. 

LIS  PENDENS. 
See  Mortgage  34.    Registry  G. 

LITERARY  PROPERTY. 

See  Copyright, 

LIVING. 

See  Advowton,    Pleading  {Demurrer  21.)    Resignation  of 
Living.     Tmst  64. 

LOAN. 
See  Forfeiture  5. 

LOAN  OF  STOCK. 

See  Bankrupt  {Proof  25.) 

LODGE  OP  FREEMASONS. 
See  Partner  16. 

LONDON. 

1.  Widow's  claim  under  the  castom  barred  by  contract 

2.  Advancement  increases  the  shares  of  the  other  children 

by  the  castom,  not  the  father's  disposing  power. 

3.  The  cnstom  attaches  only  on  property  at  the  death ;  dis-. 

position,  not  to  take  effect  till  after  death,  a  fraud. 

1.  Husband  dying  intestate,  the  widow  is  bound  by  her  con- 

tract not  to  claim  under  the  custom  of  London. 

2.  In  cases  upon  the  custom  of  London  the  effect  of  ad- 

vancement is  only  to  remove  that  child  out  of  the  way, 
and  increase  the  shares  of  the  others  :  Not  to  increase 
the  part,  of  which  the  father  would  have  power  to  dis- 
pose. ------.--- 

The  custom  of  London  attaches  only  on  the  property  the 
fireeman  has  at  his  death:  but  a  disposition,  not  to 
Cake  effect  until  after  his  death,  though  by  an  irre- 
Tocable  instrument,  is  a  fraud  upon  the  custom. 

See  Auets  3.     Jurisdiction  20.  21.     Power  {Appointment 
40.)     Practice  123.     Titke  9.  14. 

LONDON  TITHES. 

See  Jurisdiction  9. 

LORD  AND  TENANT. 

See  Copyhold  {Timber.) 

LORD  CHANCELLOR. 
See  Bankrupt  {Mortgage  2.)     Practice  320. 
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LORD  MAYOR  of  LONDON. 

See  Practice  123. 
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LORD  OP  MANOR. 

See  Injunction  14. 

LORDS,  HOUSE  op. 
See  Appeal.     Practice  130.     Privilege  i. 

LOSS  OP  NOTE. 

See  Jurisdiction  33. 

LOST  BOND. 

1.    Relief  against  an  relies  on  terms. 

2. )  Groands  of  equitable  Jarisdiction :    exclasiye,   nntil 

3. 5      lately  assamed  at  law. 

1.  Relief  upon  a  lost  bond  against  sureties,  the  principal 
being  out  of  the  Jurisdiction,  upon  giving  an  indemnity 
against  demands  of  the  plaintiffs,  or  persons  claiming 
under  them,  by  virtue  of  the  bond,  and  such  costs,  da- 
mages, and  expenses,  as  the  defendants  may  be  put  to 
by  the  loss  of  the  bond.  East  India  Company  v. 
Boddam.  ---.-..-  IX.  46t 

S.  Jurisdiction  of  equity  upon  lost  bonds  very  ancient: 
founded  upon  the  want  of  remedy  at  law  without  pro- 
fert ;  till  that  Jurisdiction  was  lately  assumed.      -        -  IX.  466 

3.  Another  reason  for  the  exclusive  jurisdiction  of  equity 
upon  lost  bonds — the  difficulty  of  securing  indemnity  at 
law. IX.  466 

See  Annuity  8.    Jurudiction  16. 
LOST  DEEDS. 

See  Evidence  (Presumptive  5.)     Mortgage  59.    Presump- 
tion 1.     Profert. 

LOTTERY  INSURANCE. 

See  Pleading  (Demurrer  12.) 

LOYALIST,  AMERICAN. 

See  Creditor  2. 

LUCID  INTERVAL. 

See  Lunacy  38.  39.  40. 

LUNACY. 

1.  Inqniry  what  money  in  committee's  bands  from  time  to 

time. 

2.  Interest  against  committee  of  saving  before  the  com- 

mission. 

3.  Costs  to  committee,  not  regnlarly  acconnting,  refused. 

4.  Lunatic  to  have  every  comfort  without  regard  to  ex- 

pectants. 

5.  Waste  in  the  statute  means  destruction. 

6.  The  statute  introduces   no  new  right  in  the  Crown : 

"  Waste,"  <^'c.  construed  in  the  ordinary  sense. 

7.  Timber,  part  of  the  general  rental,  to  be  managed  in 

the  usual  manner. 
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8.  Jnriidiction  under  the  statute. 

9.  General  principle  the  interest  of  the  lunatic  without 

regard  to  the  succession. 

10.  Mode  of  administration. 

11.  No  conveyance  under  the  statute  4  Geo.  2.  by  trustee, 

found  lunatic  by  the  Report,  unless  a  commission. 

12.  Under  jurisdiction  abroad  acknowledged. 

13.  Bankrupt  committee  removed  ;  not  from  custody  of  the 

person,  if  found  proper  to  continue  it. 

14.  Transfer  under  statute  86  Geo.  3.  by  trustee,  actually 

refusing  from  mere  weakness  of  mind,  without  a 
commission. 

15.  Maintenance  ordered  without  a  commission  or  reference. 

16.  No  objection,  that  the  return  does  not  state,  whether 

lucid  intervals. 

17.  Traverse  of  right.     As  to  the   propriety  of  a  double 

issue. 

18.  Pleading  a  traverse. 

19.  Reftl  estate  cannot  be  sold  for  debts  by  order  on  pe- 

tition. 

20.  No  costs  of  commission,  traversed  with  success. 

21.  Traverse  of  right. 

22.  Access  by  one  entitled  in  default  of  appointment  re- 

fused. 

23.  Liberal   application   of  the   property  to  secure   every 

comfort. 

24.  Master  not  to  be  committee.     The  appointment  refused 

on  agreement  to  divide  the  profits,  &c, 

25.  Committee's  agreement  for  working  coal  established. 

26.  Fair  application  as  to  execution  of  commission  not 

discouraged. 

27.  Whether  a  mere  stranger  can  traverse. 

28.  Right  to  traverse  under  the  statute. 

29.  Commissioners'  power  to  summon  witnesses. 

30.  Traverse  by  one  interested  under  a  contract. 

31.  Execution  of  the  commission. 

32.  Next  of  kin  committee  of  the  person. 

33.  Not  confined  to  strict  insanity. 

34.  No  absolute  title  to  leasehold  by  an  order. 

35.  No  order,  even  for  creditors,  reducing  the  lunatic  to 

want. 

36.  Lunatic  under  judicial  proceeding  abroad  not  within  the 

statute  36  Geo.  3. 

37.  Fair  contract  not  set  aside ;  especially  if  re-instatement 

impracticable. 

38.  Issue,  whether  defendant  was  a  lunatic  at  the  execution 

of  the   contract;  whether  executed  in  a  lucid  iu" 
terval.  Sec, 

39.  Act  in  lucid  interval  valid. 

40.  Lucid  interval  defiped.     Proof  on  party  alleging  it. 

41.  Necessary  repairs  not  allowed  without  a  previous  order. 

42.  Receiver,  where  no  committee  can   be  got;    but  as 

committee. 

43.  After  two  verdicts,  establishing  it,  Issue.    Superseding. 

44.  Expenditure  without  previous  application  not  allowed. 
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45.  Order  for  payment  after  death,  on  petition  in  life,  of 

lanatic. 

46.  Return  of  general  incapacity  quashed.    No  Melius  /»- 

quirendutn, 

47.  Commission  applied  to  incapacity  distinct  from  lanacy  : 

the  proper  Return  unsound  mind. 

48.  Privilege  to  be  present  at  the  execution  of  the  commis- 

sion against  him. 

49.  Order    to  deliver   lunatic   to    the  committee:  Habeas 

Corpus  not  necessary. 

50.  No  special  verdict. 

51.  Non  compos  explained. 

52.  Notion  of  the  moon's  influence  erroneoos. 

53.  Established  throws  the  proof  on  the  party. 

54.  Commitment  for  contempt  by  a  pamphlet. 

55.  Debts  not  paid  out  of  funds  not  liable,  except  for  hi» 

accommodation,  and  clearly  a  sufficient  maintenance. 
50.     Commission  on  application  of  a  stranger. 

57.  Relations  preferred  as  committee.     Wife  committee  of 

the  person  with  a  relation. 

58.  Residue  invested  in  government  annuity  for  mainte- 

nance on  the  Master's  Report. 

59.  No  equity  for  next  of  kin  on  redemption  of  land-tax 

by  the  produce  of  decaying  timber  cut  by  order. 

60.  Distinction  as  to  the  Lord  Chancellor's  management  of 

the  property. 

61.  No  equity  between  heirs  ex  parte  patemA  and  matemd 

on  the  application  of  the  property  of  one  estate  to 
the  other. 

62.  Jurisdiction  distinct. 

63.  Traverse  of  right.     Effect  as  to  costs. 

64.  Usually  intrusted  to  the  Keeper  of  the  Great  Seal. 

65.  Private  examination  to  ascertain  the  wish  to  traverse^ 

66.  Jurisdiction  distinct:  usually  the  Keeper  of  the  Great 

Seal. 

67.  Verdict  of  unsound  mind  equivalent:  mere  incapacity 

not. 

68.  Incapacity  evidence  of  unsound  mind. 

69.  Alienee's  right  to  traverse. 

70.  )  Execution  of  commission  at  the  residence :  whether  it 
71.5       can  be  altered. 

72.  Distinction  between  the  wfits  to  the  sheriff  and  es- 

cheator. 

73.  Will  of  a  resident  in  a  receptacle  for  lunatics  estab- 

lished on  evidence  of  competence. 

74.  Duplicate  of  lost  commission. 

75.  Order  in  a  case  of  weak  mind  and  small  property,  ta 

prevent  a  commission. 

1.  Committee  of  lunatic's  estate  not  permitted  to  pass  his 
accounts  without  inquiry,  what  money  in  his  hands 
from  time  to  time.  Master  to  state  particular  circiun- 
stances.     Ex  parte  Cation.  -----  I. 

3.  Brothel^  of  lunatic,  committee  of  the  estate,  had  ma- 
naged' .it  nine  years  before  the  Commission ;  during 
which  time  there  were  considerable  savings:    to   pay 
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interest;  though  alleged,  he  made  no  use  of  it;  unless 
particular  circumstances  to  justify  that.  Ex  parte 
Chumley.  --------  I.  156 

Costs  to  committee  of  lunatic  refused ;  because  he  had 
not  passed  his  accounts  regularly ;  though  no  fraud. 
Ex  parte  Clarke.       -------  I.  296 

Lunatic  is  to  have  every  comfort  his  situation  and  for- 
tune will  admit  of  without  any  regard  to  expectants. 
Ex  parte  Chumley,  ------  I.  g96 

Waste  in  the  statute,  providing  for  lunatics,  means  de- 
struction;   not  that,    from  which   tenant    for  life  im- 
Eeachable  is  restrained.      ------  I.  461 

e  statute  of  lunatics  does  not  introduce  any  new  right 
in  the  Crown ;  the  words  "  waste  and  destruction "  in 
it  are  to  be  construed  in  the  ordinary,  not  the  technical, 
sense.        ---------  II.     71 

Where  timber  makes  part  of  the  general  rental  of  an 
estate,  in  case  of  lunacy  it  would  be  a  breach  of  duty 
not  to  manage  it  in  the  usual  manner.  -        -         -  II.     71 

Under  the  statute  the  Crown  commits  the  care  of  lunatics 
to  some  great  officer,  not  of  necessity  the  Chancellor. 
The  warrant  confers  no  jurisdiction,  but  only  a  power 
of  administration.    The  appeal  is  to  the  King  in  Council.  II.     7 1 

In  managing  the  estate  of  a  lunatic  the  general  principle 
b  to  attend  solely  to  the  interest  of  the  owner  without 
any  regard  to  the  succession.       -         -        -        -        -  II.     72 

In  administering  the  estate  of  a  lunatic  the  Chancellor 
may  apply  personal  estate  in  payment  of  debts  to  any 
extent;  and  is  to  take  every  advantage,  that  tends 
fairly  towards  ordinary  improvement ;  considering  only 
the  immediate  interest  of  the  proprietor:  but,  con- 
sistently with  that,  alteration  of  property  is,  as  £Eir  as 
possible,  to  be  avoided ;  and  great  care  must  be  taken, 
that  nothing  extraordinary  is  attempted  ;  as  purchasing 
estates,  disposing  of  interests,  engaging  in  adventures, 

&c. :        ■        "        "  IL    73 

A  trustee,  found  a  lunatic  by  the  Master's  Report,  cannot 
be  ordered  to  convey  under  the  Statute  4  Geo.  2.  c.  10, 
unless  a  commission  of  lunacy  has  issued.  Ex  parte 
Gillam. -         -  II.  587 

A  person,  found  a  lunatic  by  a  competent  jurisdiction 
abroad,  may  be  considered  a  lunatic  here.  -         -  II.  588 

Bankruptcy  of  the  committee  of  the  person  of  a  lunatic 
is  a  sufficient  cause  for  removing  him  on  account  of  the 
fiind  for  maintenance :  but  the  custody  of  the  person 
will  not  be  changed,  if  the  Master  finds  it  proper  with 
regard  to  the  comfort  of  the  lunatic,  that  it  should  con- 
tinue.    Ex  parte  Mildmay.        -----  III,       3 

Stock  ordered  to  be  transferred  under  the  Stat.  36  Geo.  3. 
c.  90,  the  trustee  being  of  unsound  mind,  though  no 
commission  had  issued ;  and  having  actuaUy  refused  to 
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transfer;  the  refusal  proceeding  from  mere  weakness 

of  mind.     Sitnms  v.  Naylor.       -----  IV.  860 

15.  Upon  petition,  praying  a  reference  to  the  Master  as  to 

the  state  of  the  plaintiff  and  her  fortune  and  directions 
for  her  maintenance,  the  property  being  too  small  to 
bear  a  commission  of  lunacy,  an  order  was  made  upon 
affidavits,  without  a  reference,  for  payment  of  the  divi- 
dends for  the  two  ensuing  quarters.     Eyre  v.  Wake.    -  IV.  795 

16.  Upon  a  search  of  precedents  it  was  held  no  objection  to 

the  return  of  an  Inquisition,  finding  a  person  lunatic, 
that  it  does  not  state,  that  the  lunatic  has  or  has  not 
lucid  intervals.     Ex  parte  Wragg^  Ex  parte  Feme.    -  V.  450 

17.  A  traverse  to  the  return  to  an  Inquisition  finding  a  person 

lunatic  is  a  right  by  law :  though  the  Lord  Chancellor 
is  not  dissatisfied  with  the  return  upon  the  evidence^ 
The  order  was  therefore  suspended  for  the  purpose  of 
taking  the  traverse.  Upon  the  return  of  the  traverse 
to  the  Inquisition  of  lunacy,  finding  that  the  party  was 
a  lunatic  at  the  time  of  her  marriage  and  at  the  time  of 
taking  the  Inquisition,  but  at  that  time  (the  verdict)  was 
not  a  lunatic,  the  commission  was  superseded  :  but  the 
Lord  Chanceller  doubted  the  propriety  of  such  a  double 
issue.     Ex  parte  Wragg,  Ex  parte  Feme.  -        -  V.  450.  8M 

18.  Manner  of  pleading  a  traverse  to  an  Inquisition  finding 

a  person  lunatic.  -------  \.  iSt 

19.  The  Lord  Chancellor  cannot  upon  a  petition  in  lunacy 

order  part  of  the  lunatic's  estate  to  be  sold  for  payment 
of  his  debts,  to  prevent  a  bill  by  the  creditors.  Ex  parte 
Smith. V.  556 

20.  No  costs  to  the  party,  taking  out  a  commission  of  lunacy, 

which  is  traversed  with  success;  however  meritorious 
the  case :  the  property  never  coming  to  the  possession 
of  the  Crown,  there  is  no  fund.     Ex  parte  Feme.         -  V.  8S8 

21.  Traverse  to  an  Inquisition,  finding  a  person  lunatic,  is  de 

jure^  not  matter  of  favour.  -----  Y.  8SS 

22.  Access  to  a  lunatic  by  a  person,  entitled  upon  the  death 

of  the  lunatic  in  default  of  appointment  by  her,  to  see, 
whether  she  was  in  a  state  to  exercise  the  power,  re- 
fused.    Ex  parte  Lyttleton.        -----  VI.     ' 

S3.  A  liberal  application  of  the  property  of  a  lunatic  is  to  be 
made,  to  secure  every  comfort  his  situation  will  admit. 
Ex  parte  Baker.        -------  VI.     8 

24f.  The  Court  will  not  appoint  a  Master  in  Chancery  to  an 
office,  in  respect  of  which  he  will  be  liable  to  account ; 
as,  committee  of  a  lunatic's  estate.  The  Court  refused 
to  appoint  a  person  committee  of  a  lunatic,  upon  the 
circumstances  ;  particularly,  that  he  had  agreed  to  give 
part  of  the  profits  to  another.     Ex  parte  Fletcher.       -  VI.  ^ 

25.  Agreement  by  the  committee  of  a  lunatic,  that  coal  under 
the  lunatic's  estate  should  be  worked  by  the  owner  of 
the  adjoining  land,  established  under  the  circumstances. 
Ex  parte  Tabbert VI.  ** 
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Any  fair  and  reasonably  provident  application  as  to  the 
ex^ution  of  a  commission  of  lunacy  is  not  discouraged : 
but  in  this  instance  the  petition,  being  wholly  ground- 
leas,  was  dismissed  with  costs.    Ex  parte  Ward.  -  VI.  579 

Whether  a  mere  stranger,  having  no  interest,  would  be 
permitted  to  traverse  an  Inquisition  of  lunacy,  qucere. 
Ex  parte  Ward.         -        - VI.  679 

Right  to  traverse  an  Inquisition  of  lunacy  under  the  Stat. 
2  Edw.  6.  c.  8.  s.  6. -  VL  580 

Commbsioners  of  lunatics  have  a  power  of  summoning 
witnesses,  as  incident  to  their  office.     -        -        -        -  VI.  784 

A  person,  having  an  interest  under  a  contract  with  the 
lunatic,  permitted  to  traverse.     Ex  parte  Hali.  -        VII.  261 

The  Lord  Chancellor  inclined  to  quash  the  Inquisition ; 
the  commission  not  having  been  executed  near  the  place 
of  abode ;  and  an  order,  that  the  lunatic  should  have 
due  notice,  having  been  disobeyed.     Ex  parte  HalL    *         VII.  261 

The  old  rule,  that  the  next  of  kin  of  a  lunatic,  if  entitled 
to  his  estate  upon  his  death,  was  not  to  be  committee 
of  the  person,  is  not  now  adhered  to.  Ex  parte 
Cockayne. -     ^        VII.  591 

The  commission  of  lunacy  is  not  confined  to  strict  in- 
sanity ;  but  is  applied  to  cases  of  imbecility  of  mind,  to 
the  extent  of  incapacity,  from  any  cause :  as  disease, 
age,  or  habitual  intoxication.    Ridgeway  v.  Darwin.     -       VIIL     65 

The  Lord  Chancellor  cannot  by  an  order  in  lunacy  make 
an  absolute  title  to  the  lunatic'^  leasehold  estate.     Ex 

parte  Dikes. VIIL    79 

.  The  Lord  Chancellor  will  not  even  for  creditors  make 
an  order  in  lunacy,  the  effect  of  which  must  be  to  put 
the  lunatic  in  a  state  of  absolute  want.  Ex  parte  Dikes.  VIIL  79 
.  A  lunatic  abroad  under  a  judicial  proceeding  in  nature 
of  a  commission  of  lunacy  is  not  within  the  Statute 
86  Geo.  3.  c.  90.  s,  3.  Sylva  v.  Da  Costa.  -  -  VIIL  316 
.  A  Court  of  Equity  will  not  interfere  to  set  aside  a  con- 
tract, over-reached  by  an  Inquisition  in  lunacy,  if  fair 
and  without  notice ;  especially  where  the  parties  cannot 
be  re-instated.     Niell  v.  Morley.         -        -        -        .  IX.  478 

•  Upon  a  bill  for  specific  performance  of  a  contract,  over- 
reached by  a  commission  of  lunacy,  the  plaintiff  not 
having  traversed  the  Inquisition,  an  issue  was  directed, 
whether  the  defendant  was  a  lunatic  at  the  execution : 
if  so,  whether  he  had  lucid  intervals;  and  whether  the 
contract  was  executed  during  a  lucid  interval ;  the  dif- 
ficulties in  executing  the  contract,  which  was  for  the 
sale  of  an  estate  vested  in  the  lunatic,  viz.  that  the  price 
was  to  be  fixed  by  persons  to  be  nominated,  not  appear- 
ing strong  enough  to  preclude  the  previous  inquiry, 
with  a  view  to  performance :  the  plaintiff  being  willing 
to  take  the  title.    Hall  v.  Warren.      -        -        -        .  IX.  605 

.  Acts  by  a  lunatic,  done  during  a  lucid  interval  j  valid.     «•  IX.  610 
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40.  General  lunacy  being  established,  the  proof  is  thrown 

upon  the  party  alleging  a  lucid  interval ;  and  must  es- 
tablish, beyond  a  mere  cessation  of  the  violent  symptoms, 
a  restoration  of  mind,  sufficient  to  enable  the  party 
soundly  to  judge  of  the  act-         -----  IX.  611 

41.  Repairs,  made  without  a  previous  order,  though  reported 

necessary,  not  allowed  to  the  committee  of  a  lunatic's 

estate.     Anon.  -------  X.  104 

42.  Where  no  one  could  be  procured  to  act  as  committee  of 

a  lunatic,  a  Receiver  was  appointed,  with  a  salary  ;  but 
to  be  considered,  and  give  security,  as  committee.  Ex 
parte  Warren.  -------  X.  6SS 

43.  Issue  directed  upon  a  lunacy,  established  by  two  verdicts. 

To  supersede  a  commission,  it  is  not  necessary,  that  the 
mind  should  be  restored  to  its  original  state :  compe- 
tence to  common  purposes,  as  to  make  a  Will  of  per- 
sonal estate,  is  sufficient.  But  the  absence  of  the  dis- 
order, especially  if  of  a  dangerous  tendency,  must  be 
satisfactorily  proved  by  the  evidence  of  persons,  having 
competent  knowledge  of  the  whole  subject,  not  only  as 
to  the  present  state  of  the  party,  but  with  reference  to 
all  the  former  evidence.     Ex  parte  Holt/land,     -         -  XI.    W 

44.  Expenditure  by  the  committee  of  a  lunatic's  estate  with- 

out a  previous  application  not  to  be  allowed.    Ex  parte 

Marion.     Ex  parte  Hilbert.       -----  XI.  397 

45.  Order  after  the  death  of  a  lunatic  for  payment  of  a  debt, 

viz.  an  attorney's  bill  upon  a  retainer,  over-reached  by 
the  lunacy,  and  no  report  of  debts,  if  the  petition  is 
presented  in  the  life  of  the  lunatic :  but  the  debt  must 
be  established  at  law.  Ex  parte  M*  Donga  I.  -  -  XIL  384 
46^  Return  to  a  commission  of  lunacy,  that  the  party  is  so  far 
debilitated  in  his  mind  as  to  be  incapable  of  the  general 
management  of  his  affairs,  quashed ;  and  a  new  com- 
mission issued  :  a  "  Melius  Inquirendum  "  not  issuing  in 
lunacy.     Ex  parte  Cranmer,       -----         XII.  w 

47.  The  commission  of  lunacy  applicable  to  incapacity  from 

causes  distinct  from  lunacy ;  as  old  age :  but  the  Re- 
turn, if  not  in  the  words  of  the  commission,  must  have 
equivalent  words  ;  and  in  such  case  the  proper  Return 
is,  that  the  party  is  of  unsound  mind ;  so  that  he  is  not 
sufficient  for  the  government  of  himself,  &c.  Ex  parte 
Cranmer.  --------         XII.  ^ 

48.  Privilege  of  the  party,  who  is  the  subject  of  a  commis- 

sion of  lunacy,  to  be  present  at  the  execution.     Ex 

parte  Cranmer.  -------         XII.  440 

49.  Order,  that  a  person,  against  whom  a  commission  of  lu- 

nacy was  established,  should  be  delivered  up  to  the 
committee.     Habeas  corpus  not  necessary.     Ex  parte 
Cranmer.  --------         XII.  445 

60.  No  special  verdict  upon  a  commission  of  lunacy.     -         -         XII.  450 
j51.  Explanation  of  *' jYoit  co;»/>o«  lyiefi/w."  t        r        r        XIL  4$) 
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52.  In  cases  of  lunacy  the  notion^  that  the  moon  has  an  in- 

fluence, erroneous.      ------- 

53.  Insanity  having  been  once  established,  proof  of  recovery 

is  upon  the  party :  otherwise  the  insanity  must  be  es- 
tablished by  proof  applying  to  the  particular  date. 

54.  Commitment  in  the  jurisdiction  of  lunacy  for  a  contempt, 

by  the  publication  of  a  pamphlet.  Ignorance  of  the 
contents  will  not  excuse  the  printer.     Ex  parte  Jones, 

55.  No  order  upon  petition  in  lunacy  for  payment  of  the 

lunatic's  debts  out  of  funds,  not  within  the  reach  of  his 
creditors,  except  for  his  accommodation,  and  it  clearly 
appears,  that  he  will  have  a  sufficient  maintenance.   Ex 
parte  Hastings.  ------- 

£6.  Commission  of  lunacy  in  a  proper  case  granted  upon  the 
application  of  a  stranger ;  and  without  regard  to  his 
motive :  the  lunatic  being  a  natural  child ;  and  his 
mother  opposing  it.     Ex  parte  Ogle.  -        -         - 

57.  In  the  appointment  of  committee  of  a  lunatic  relations, 

unless  some  specific  objection,  preferred  to  strangers. 
The  wife  appointed  committee  of  the  person,  not  alone, 
but  jointly  with  a  relation.     Ex  parte  Le  Heup. 

58.  Residue  of  a  lunatic's  property  beyond  his  debts  invested 

in  a  Government  Annuity  for  his  maintenance  upon  the 
Master's  report,  that  it  was  for  his  benefit.  Ex  parte 
Stonard,  -------- 

59.  Land-tax  on  a  lunatic's  estate  redeemed  by  order  out  of 

the  produce  of  decayed  timber,  ordered  to  be  cut  for 
payment  of  debts  under  the  Master's  report,  that  it 
was  for  his  benefit.  No  equity  for  a  charge  in  favour 
of  the  next  of  kin.     Ex  parte  Philips.        -         -         - 

60.  Distinction  in  lunacy.    The  Lord  Chancellor,  acting  under 

a  special  commission,  does  what  is  for  the  lunatic's  be- 
nefit ;  taking  the  advice  and  assistance  of  the  presump- 
tive representatives  in  managing  the  property;  thus 
cutting  timber,  or  selling  real  estate  to  pay  debts,  &c. ; 
not  regarding  the  different  forms  of  disposition :  the 
power  over  each  species  of  property  upon  a  lucid  in- 
terval being  the  same.         ------ 

61.  Timber  on  a  lunatic's  estate  ex  parte  paternd  cut ;  and 

applied  in  discharge  of  a  mortgage  on  his  estate  ex 
parte  matemd :  no  equity  between  the  heirs. 

62.  Distinction    between   the  jurisdiction   of  the  Court   of 

Chancery  and  that  in  lunacy,  under  a  special  warrant 
from  the  Crown,  usually  intrusted  to  the  Keeper  of  the 
Great  Seal.     Sherwood  v.  Sanderson.  -         -         - 

63.  Traverse  of  verdict  of  unsound  mind  under  a  commission, 

being  the  right  of  the  party,  cannot  be  refused ;  and 
prevents  the  Crown's  taking  the  custody,  and  conse- 
quently allowing  the  costs  of  the  proceedings,  however 
meritorious :  but  they  were  given  out  of  a  fund  of  the 
lunatic  in  Court,  in  a  cause,  on  the  principle,  on  which 
the  Court  protects  persons  in   a  state  of  incapacity, 
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though  adult,  and  not  objects  of  a  commission ;  assign- 
ing guardians,  &c.  The  costs  of  the  traverse  also, 
though  not  of  course,  allowed :  the  lunatic  having  been 
permitted  herself  to  traverse  after  her  personal  ex- 
amination. Sherwood  v.  Sanderson.  .  -  ^  XIJ 
G4.  The  Keeper  of  the  Great  Seal  usually  the   person,  to 

whom  the  care  of  lunatics  is  intrusted.         ...       XI^ 

65.  The  private  examination  for  the  purpose  of  a  traverse  of 

a  verdict  of  lunacy  under  a  commission  is  merely  to  as- 
certain the  wish  of  the  party  to  exercise  the  right  of 
traverse.  _------•       XU 

66.  Jurisdiction  in  lunacy  distinct  from  the  Court  of  Chancery  f 

though  usually  in  the  Keeper  of  the  Great  Seal,  under 

a  special  warrant  of  the  Crown.  -        -         -         -       JtD 

67.  Verdict  of  unsound  mind  equivalent  to  idiotcy  or  lunacy : 

but  mere  incapacity  to  manage  his  affairs  will  not  alon^ 
support  the  commission.      ------       XI} 

68.  Incapacity  to  comprehend  the  most  simple  proposition  of 

figures  evidence   of  unsound   mind:   to   be  estimated 

with  reference  to  age,  situation,  &c.  -         .         .       XD 

69.  Right  of  alienee  of  lunatic  to  trayersCf  -         -         -       XIJ 

70.  Commission  of  lunacy  uniformly  executed  at  the  residence 

of  the  party ;  for  that  purpose  his  mansion-house ;  if 
none,  his  last  place  of  abode.  No  instance  of  excep- 
tion, where  he  was  within  the  realm.  Convenience  of 
witnesses,  &c.  no  ground  for  exception.  Most  improper 
to  bring  him  into  Middlesex  for  the  purpose  of  execut- 
ing the  commission  there.     Ex  parte  Baker.       r         -       XI3 

71.  As  to  the  jurisdiction,  after  a  commission  of  lunacy  has 

issued,  to  make  any  alteration  as  to  the  place  of  exje- 
cution,  quaere.    Ex  parte  Baker.       -         -         -         -       XD 

72.  In  lunacy  the  old  writ  to  the  sheriff  did  not  require  a 

view  of  the  party ;  as  the  writ  to  the  Escheator  did  a9 

to  an  idiot.  --------       XU 

73.  Will  of  a  resident  in  a  receptacle  for  lunatics  established 

upon  the  then  state  of  his  mind,  compared  with  ante- 
cedent declarations :  distinction,  if  not  then  competent.       Xli 

74.  On  the  accidental  loss  of  a  commission  of  lunacy,  after 

Inquisition  found,  order  for  a  duplicate  commission,  and 
the  Inquisition,  which  was  recovered,  to  be  annexed  to 
it.     Ex  parte  Raitie.  ------       3^1  J 

75.  To   prevent  a  commission  in  a  case  of  weak  mind  and 

small  property,  order,  that,  though  no  proof  of  a  debt 
should  be  made  by  the  party  or  a  committee,  the  Master 
shall  be  at  liberty  to  receive  any  proof,  satisfactory  to 
him,  by  analogy  to  the  practice  of  taking  the  answer  pf  a 
person  of  weak  mind  by  guardian.  Herbert  v.  Matthews.       XI) 

See  Bait  4.  Bankrupt  37.  {Partner  9.)  BiU  to  per- 
petuate Testimony  2.  Fraud  38.  Heir  1.  Infant  27. 
38.  40.  iVe  exeat  Regno  36.  Receiver  15.  Represent 
fatioe  i.  5.  13.     Scaiulut  10.    IVilt  199. 


MAGAZINE. MAINTENANCE.  377 

Vol.    Pago 

MAGAZINE. 

See  Copyright  8. 

MAGISTRATE  op  a  COLONY. 
See  Evidence  14. 

MAINTENANCE. 

|.  Against  a  direction  for  accamalation,  and  witboat  in- 
quiry, whether  for  the  benefit  of  the  infants.  (See 
the  note.  Vol.  V.  page  190  a.) 

%  ^  Against  a  direction  for  accamalation  on  consent  of  the 

3.  t       legatee  over.     (See  the  note.  Vol.  V.  page  199  a.) 

4.  Confirmation  of  Report,  on  motion,  irregular. 

jb.  Limited  with  reference  to  circumstances  and  another 
provision. 

6.  Large  under  circumstances. 

7.  For  the  time  past. 

8.  To  grand-ehildren  without  a  direction ;  and  for  the  time 

past. 

9.  Though  the  interests  contingent,  and  accumulation,  &c, 

but  not  on  petition. 

10.     Not  without  consent  of  legatee  over. 

%l.    Implied  for  the  interval  between  marriage  and  twenty- 
one. 

12.  On  legacy  to  a  child  payable  at  a  future  day. 

13.  Not  out  of  interest  of  a  legacy  to  grand-children,  when 

the  youngest  shall  attain  twenty-one. 

14.  Not,  if  instead  of  survivorship  there  is  a  limitation 

over. 

15.  Not  on  legacies  to  grand-children  at  twenty-one,  though 

the  father  not  of  ability ;  being  given  over  with  in- 
terest. 

16.  To  the  residuary  legatee,  not  an  accounting  party,  the 

fund  clear,  pending  the  account. 

17.  Increased  on  circumstances. 

18.  Where  allowed  against  a  direction  for  accumulation. 

19.  For  the  time  past. 

20.  Trustees  not  having  exercised  their  power  to  apply  di- 

vidends, &c.  inquiry,  whether  it  would  have  been 
reasonable,  &c, 

21.  No  interest  on  arrears. 

22.  By  interest  of  small  legacies,  paid  to  the  mother;  the 

father  abroad,  embarrassed. 
28.     Generally  for  all  children  not  limited  to  those  entitled 
to  the  capital. 

|.  Devise  to  an  infant  grandson  at  twenty-one,  with  accu- 
mulation in  the  mean  time ;  and  similar  limitations  in 
case  of  his  death  under  twenty-one  to  his  sisters. 
Their  father  being  dead,  having  left  all  his  property, 
which  was  considerable,  to  his  wife,  who  mamed  a 
person  in  low  circumstances,  maintenance  was  decreed, 
prithout  an  inquiry,  whether  it  was  for  the  benefit  of 
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the  infants ;  the  Court  judging  of  that  (a).     GreentoeU 
V.  GreentoeU,     -.------  V.  19t 

Z*  Residuary  bequest  to  a  very  large  amount  in  favour  of 
infant  grandchildren^  payable  at  twenty-one  or  mar- 
riage,  with  survivorship;  the  interest  to  accumulate, 
and  be  paid  with  the  capital ;  and,  in  case  of  the  death 
of  all  before  the  time  of  payment,  over  to  their  mother 
absolutely.  The  father's  income,  though  considerable, 
bearing  no  proportion  to  the  fortune  bequeathed,  and 
there  being  several  children,  the  Court  directed  main- 
tenance, taking  the  consent  of  the  mother  (a).  Caven- 
dish y.  Mercer.  .-•----V.  195,11, 

3.  Residuary  bequest  in  favour  of  infant  grand-children,  pay* 

able  at  twenty-one  or  marriage,  or  to  the  issue  of  those 
dead,  with  survivorship,  and  accumulation  till  the  time 
of  payment,  and  a  limitation  over  absolutely  in  case  of 
the  death  of  all  without  issue  before  that  time.  The 
father,  in  consequence  of  bankruptcy,  being  wholly  un* 
able  to  maintain  his  children,  maintenance  was  directed 
by  the  Court  taking  the  consent  of  the  persons,  to 
whom  the  property  was  given  over  (a).  FendaU  ▼• 
Nash. -        -        -        .       V.  »?,«, 

4.  Irregular  to  confirm  reports  as  to  maintenance  on  motion.  V.  199 

5.  A  direction  by  Will  to  apply  so  much  interest  as  might  be 

necessary  towards  the  maintenance  and  education  of 
the  testator's  grand-children  upon  the  decease  of  their 
respective  mothers,  the  residue  to  accumulate  for  them 
all,  was  confined  to  so  much  as  should  be  actually  ne- 
cessary, regard  being  had  to  their  situation  at  the  death 
of  their  mother :  their  father  having  by  bis  Will  left 
them  a  considerable  property,  with  a  provision  for 
maintenance.     Rawlins  v.  Goldfrap.  ...         -  V»  ^ 

6*  A  large  allowance  for  maintenance  and  education  ordered 
under  circumstances ;  but  with  reluctance.  E;e  parte 
Petre.        ....-.-.,  VI.  403 

7.  Maintenance  allowed  for  the  time  past.     Sisson  v.  Shaw.  IX.  285 

&  Maintenance  decreed  to  grand-children  out  of  the  for- 
tune bequeathed  to  them  by  their  grand^father,  though 
no  direction  for  it  in  the  Will ;  and  for  the  time  past  (a). 
Collis  V.  Blackburne.  .-----  IX.  470 

9.  Maintenance  allowed  in  the  case  of  children  and  grand- 
children ;  though  the  interests  were  contingent  with  re- 
ference to  the  case  of  survivorship;  accumulation  di- 
rected ;  and  no  express  authority  for  any  application 
during  minority,  except  for  the  younger  children,  sur- 
viving the  eldest,  in  the  event  of  his  death  under 
twenty-one,  without  issue.  The  Court  refused  to  make 
the  order  on  petition ;  and  directed  a  bill  to  be  filed  (a). 
Fairman  r.  Green.     -------  X.W 


(a)  See  the  uoU,  Vol.  V.  page  199  a.  - 
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ailce  not  allowed   out  of  legacies   to  children, 
oTer  in  case  of  their  deaths  under  twenty-one, 
it  omisent  of  the  legatee  over.  -        -        -  X.     48 

*  directed  maintenance  for  his  sons  during  mino- 
nd  for  his  daughter  till  twenty-one,  or  marriage ; 
ive  her  a  legacy,  in  case  she  should  attain  twenty- 
)ayable  at,  and  to  carry  interest  from,  that  time. 
g  married  at  eighteen,  she  was  allowed  mainte- 
for  the  interval,  until  twenty-one.     Chambers  v. 
in.  --------  XI.       1 

to  a  child,  payable  at  a  future  day.   Maintenance 

1$  though  no  direction  as  to  interest.  -        -  XI.       2 

ance  out  of  interest  of  a  legacy  to  grandchildren, 

the  youngest  should  attain  twenty-one,  refused. 

r  ▼.  jLomtix.      -------  XI.     48 

bequeathed  to  infants,  with  survivorship  among 
n  the  event  of  death  under  the  age  of  twenty- 
Maintenance,  not  being  directed  by  the  Will,  was 
iered  by  the  Court ;  there  being  a  limitation  over 
;he  death  of  all  under  twenty-one  to  their  sister; 
\  no  other  interest  in  that  fund;  though  a  dis- 
egatee  by  the  same  Will.  The  case,  in  which 
»urt  has  ^\\en  maintenance,  has  been,  where,  the 
being  given  to  the  children  with  survivorship 
;  them,  their  interest,  and  the  chance  of  taking 
lole  as  survivor,  was  equal ;  and  no  other  person 
»ted.     Ex  varte  Kebble.  -        -        -        .  XL  604 

lance  not  allowed  upon  legacies  by  a  grandfather 
1  grandchildren,  at  twenty-one,  with  interest; 
ti  the  father  was  not  of  ability  to  maintain  them ; 
gacies  with  the  interest  being  given  over  in  the 
of  death  under  twenty-one.     Errington  v.  Chap^ 

-        -        -        .        .        -        -        -        .        XII.    20 
the  Court  can  be  satisfied,  that  the  fund  is  clear, 
>wance  for  maintenance  will  be  allowed,  pending 
3Count,  to  the  residuary  legatee ;   not,  if  an  ac- 

ng  party.      Warier  v. .        -         -        -         -       XIII.     92 

\  of  maintenance,  beyond  that  prescribed  by  the 

ordered  under  circumstances :  the  infants  being 

d  to  the  fund  absolutely  among   them :    viz.  a 

ter  to  a  portion  at  twenty-one ;  and  the  sons  to  the 

e  with  survivorship.    Aynsworth  v.  Pratchett.     -        XIII.  321 

lance  allowed,  against  a  direction  for  accumula- 

mly  where  it  is  for  the  benefit  of  the  infants :  the 

3  by  surviving  being  equal ;  and  no  other  inte- 

;o  take  effect  upon  any  contingency,  will  be  de- 

.     Errat  v.  Barlow. XIV.  202 

lance  allowed  for  the  time  past.  Maberly  v.  Turton.       XIV.  4t)y 
Mtrticular  circumstances,  a  power  to  tne  trustees 
ly  dividends  for  maintenance,  with  the  approba- 
r  the  parents,  or  the  survivor,  and  by  the  death 
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of  the  trustees,  or  their  not  acting,  their  discretion  not 
having  been  exercised,  an  inauiry  was  directed,  whether 
it  would  have  been  reasonable  and  proper  in  the  trus- 
tees to  apply  any  and  what  part  of  the  dividends ;  hav* 
ing  regard  to  the  situation,  circumstances,  and  ability, 
of  the  father,  and  the  fortunes  of  the  children.  Ma^ 
berly  v.  Turton XIV-  489 

21.  Interest  not  given  upon  arrears  of  maintenance  any  more 

than  upon  arrears  of  a  jointure.     MelUsA  v.  MelUsh.       XIV.  516 

SS«  The  interest  of  small  legacies  ordered  to  be  paid  to  the 
mother,  for  maintenance,  upon  her  affidavit  that  the 
father  was  abroad  in  very  embarrassed  circumstances. 
Walker  v.  Shore. X  V.  1« 

9S.  A  directipn  for  maintenance,  in  general  terms,  compre- 
hending all  children,  not  restrained  by  the  bequest  of 
the  capital,  in  terms  limited  to  those  Uviog  at  the  date 
of  the  Will.    Freemantle  v.  Taylor.  .        -        -        -         XV.  368 

Of  Suit. — l.  >  DistiDction  between  strangers  and  persons  in  pri- 

2.  )      vity  of  estate,  or  otherwise  connected. 

3.  Maintenance  and  Champerty. 

1.  Bill  for  discovery,  whether  the  plaintiffs  were  not  em<- 

ployed  by  one  defendant,  a  Peer,  as  solicitors  to  present 
and  prosecute  a  petition  on  behalf  of  the  other  defen- 
dant, complaining  of  a  return  to  Parliament ;  and  pray- 
ing that  he  might  be  declared  duly  elected:  demurrer 
allowed  on  grounds  of  public  policy;  and  because  the 
discovery  could  have  no  effect ;  and  principally  because 
such  transactions  would  amount  to  Maintenance  at 
Common  Law.     WaUis  v.  Duke  of  Portland.  -  III.  4W 

2.  Maintenance  justifiable  from  the  privity  of  the  parties  in 

estate,  or  their  connection,  as  master  and  servant.         -  III.  50} 

3.  Maintenance  and  Champerty.         .....    XVIII.  Mi 

See  Champerty,  Grandchild  I.  infant  16.  Interest  17. 
20.  21.  22.41.  Legacy  11.  Parent  and  Child  1.2. 
Pauper  8.  Portion.  Practice  160.  163.  VegHng  10. 
28.     mU  83. 

MAINTENANCE,  Separate. 
See  Baron  and  Feme. 

MALUM  PROHIBITUM. 

See  Consideration  {lUegal  2.) 

MANAGER  of  West  India  Estate. 

1.  Not  to  give  security  faithfally  to  manage.  Ordered  to 
accoant  and  consign :  but  discretion  as  to  applica- 
tion there. 

1.  Manager  of  estate  in  West  Indies  is  not  to  give  security 
faithfully  to  manage.  Ordered  to  account  for  produce ; 
and  to  consign,  as  far  as  the  management  requires  it  ( 
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but  must  have  a  discretion  as  to  what  to  be  applied 
there.     Morris  v.  Elme.    -.--••  I.  139 

See  Receiver  2.     Theatre. 

MANDAMUS. 
See  Bankrupt  (Certificate  9.)     Copyhold  4.     Corporation  5« 

MANUFACTURER. 
See  Fraud  8. 

MAP. 
See  Copyright  9.  12. 14. 16. 

MARITAL  RIGHT. 
See  Baron  and  Feme.    Repr^entative  24. 

MARKET. 
See  Patent  3. 

MARRIAGE. 

1.  Why  fayoured  by  the  Civil  Law. 

2.  Exclasive  jarisdictioii  of   the  Spiritaal  Court.    None 

in  equity  on  contract  for  separation  except  in  spe- 
cial cases. 

3.  Portions  on  condition  of  settlement  before  marriage, 

prevented  by  the  negligence  of  trustees^  raised  on 
subsequent  settlement. 

4.  Of  widower  with  wife's  sister  voidable :  whether  void 

in  Scotland. 

5.  Without  due  publication  of    bans    criminal  by  the 

Canon  Law  :  penalties  pn  the  clergyman  by  that  law 
and  statute. 

6.  ''Without  being  married"  in  a  Will  construed  never 

married. 

7.  Injunction  against  bond  to  marry,  or  pay,  on  public 

policy. 

8.  Actions  on  mutual  promises. 

9.  Action  on  the  case  on  parol  promise. 

10.  By  bans,   though  neither  resident,  valid  ;  liability  of 

the  clergyman. 

11.  Consideration  extended  to  person  not  directly  within  it. 

12.  By  bans  legal :  though  only  one  resident. 

13.  Peculiar  construction. 

14.  Provision  by  the  statute  for  notice  to  the  clergyman. 

1.  Grround  of  the  favour  to  marriage  by  the  Civil  Law.        -  I.    96 

i.  The  Spiritual  Court  has  exclusive  cognizance  of  the 
rights  and  duties  arising  from  the  state  of  marriage : 
a  Court  of  Equity  therefore  has  no  jurisdiction  upon  a 
contract  for  separation  between  nusband  and  wife 
simply ;  much  less  where  it  will  affect  a  purchaser  or 
creditor ;  but  the  jurisdiction  holds  in  special  cases : 
as  where  a  third  party  covenants  to  indemnify  the 
husband   against  the  wife's  debts;    or   a  fortune  ac- 
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crues  to  the  wife  after  separation ;  or  the  property  is 
the  subject  of  a  trust.     Legard  v.  Johnson,  -      ,  -  III. 

3.  Trust  term  by  Will  to  raise  out  of  the  real  estate  portions 

for  daughters,  to  be  paid  on  marriage,  upon  condition, 
that  they  should  be  married  with  consent  of  their 
mother,  or,  after  her  death,  of  the  trustees,  and  that 
the  husband  should  previously  make  a  settlement,  the 
residue  of  the  personal  estate,  subject  to  debts  and 
legacies,  to  be  applied  in  discharging  the  portions  in 
ease  of  the  real  estate,  or  for  any  purpose  the  trustees 
might  judge  most  beneficial  for  the  devisee.  A  marriage 
having  taken  place  with  the  consent  of  the  mother  and 
the  privity  of  the  trustee,  but  without  any  settlement, 
by  the  neglect  of  the  trustee,  the  husband  having,  be- 
fore and  after  the  marriage,  offered  all,  that  was  re- 
quired of  him,  and  been  ready  to  execute  a  settlement 
within  the  condition,  relief  was  given  upon  those  cir- 
cumstances by  raising  the  portion  upon  executing  the 
settlement.     O^Callaghan  v.  Cooper.  -         -        -  V.  i 

4.  Whether  marriage  of  a  widower  with  the  sister  of  his 

deceased  wife,  in  England  voidable,    in  Scotland  is 

void,  qtuBre.     Snelkam  v.  Bayley.      •        -         -        -      V.  534, 

5.  By  the  Canon  Law,  which  is  binding  on  the  clergy,  it  is 

highly  criminal  to  celebrate  marriage  without  a  due 
publication  of  bans ;  which  must  suppose  information 
as  to  the  residence.  Penalties  by  that  law  and  the  sta- 
tute law  upon  the  clergyman.      -----  VI.  ^ 

6.  The  expression  "  without  being  married,"  in  a  Will  con- 

strued according  to  the  common  acceptation,  **  without 

"  having  ever  been  married."      -----         VII.  ^ 

7.  Bond  to  marry  a  woman,  or  pay  a  sum  of  money,  estab- 

lished at  law.  Injunction,  till  the  hearing,  on  grounds 
of  pubhc  policy  ;  being  an  engagement,  founded  upon 
expectations  under  the  Will  of  a  third  person,  (though 
not  a  relation)  from  whom  it  was  kept  secret,  to  marry 
at  his  death;  and  no  mutual  obligation.  Cock  ▼• 
Richards,  --------  X.  ^ 

8.  Actions  would  lie  upon  mutual  promises  of  marriage.      -  X.  ^ 

9.  Action  on  the  case  upon  a  parol  promise  of  marriage.      -  X.  ^ 

10.  Clergyman,  celebrating  marriage  by  bans  without  making 

the  inquiry  directed  by  the  Marriage  Act,  liable  to 
ecclesiastical  censure,  at  least :  perhaps  to  other  conse- 
quences. The  marriage  however  good:  though  neither 
party  was  resident  in  the  parish.     Nicholson  v.  Squire.       XTI* " 

11.  Consideration  of  marriage  considered   as   extending   to 

persons  not  directly  within  it ;  viz.  to  brothers,  uncles, 
and  other  relations,  upon  the  marriage  of  a  son ;  aa 
within  the  contract  between  him  and  his  father.  -    XVIH. 

12.  Marriage  by  bans  legal,  though  only  one  of  the  parties 

resided  in  the  parish.     Robinson  v.  Grant,  -         -    XVIII.  * 

13.  Peculiar  construction  upon  the  subject  of  marriage.         -       XIX* 


MARRIAGE. 

R  Provisions  by  the  Marriage  Act  (stat.  26  Geo.  2.  c.  23.) 
for  notice  to  the  clergyman  as  to  the  parties^  applying 
to  be  married.    -------.• 


Brocage.— Consent. 
Brocage. — 1.    Decree  to  refand. 

1.  Decree  to  refund  money  obtained  by  sale  of  influence  in 

marriage-brocage.       ------ 

C!oNSBNT.: — 1.    Of  trustees  under  twenty-one  required  both  as  to 

a  reut-charge  and  a  legacy. 

Of  trustees  not  applicable  to  second  marriage  of 
a  natural  daughter,  married  with  testator's 
approbation,  and  a  widow  at  his  death. 

Not  to  be  withdrawn  by  adding  terms,  that  do 
not  go  to  the  propriety  of  gii'ing  it 

On  offer  of  settlement :  settlement  after  marriage 
sufficient 

Not  dispensed  with,  though  under  favourable 
circumstances. 

Whether  given,  or  reasonably  withheld  a  danger- 
ous  jurisdiction. 

Implied  from  no  dissent  and  no  good  reason. 

May  be  withdrawn  on  good  reason. 

Distinctions  in  equity  and  at  law. 

Of  majority  of  trustees  not  sufficient,  except  one 
withheld  unreasonably. 

Of  strangers  or  their  representatives. 

Of  two,  the  third  not  consulted,  insufficient. 

Jurisdiction  on  unreasonable  refusal,  as  a  fraud. 

Observations  on  Long  v.  Dennis,  as  going  too  far. 

Eleven  months  after  marriage:  whether  sufficient. 

That  dissent  was  unreasonable  must  be  shewn. 

Of  majority  of  trustees :  Opinion  that  it  is  suf- 
ficient, spurious. 

Of  four  executors  or  the  majority  required :  one 
of  two  survivors  consenting,  the  other  de- 
clining to  interfere,  inquiry,  whether  the  mar- 
riage suitable,  &c. 

in  restraint  of  marriage  under  twenty-^one 
without  consent  of  trustees  established  both  as  to  a 
rent-charge  out  of  real  estate  and  a  personal  legacy. 
Stackpale  v.  Beaumont.      -         -         -         -      .  - 

2.  Condition  by  Will,  requiring  consent  of  trustees  to  mar- 
riage, not  applicable  to  the  second  marriage  of  a  na- 
tural daughter,  who  had  married  between  the  date  of 
the  Will  and  the  death  of  the  testator,  having  ap- 
proved it;  and  was  a  widow  at  his  death.  Crommelin 
▼•  Crommelin,     -------- 

3.  Consent  to  marriage  once  given  shall  not  be  withdrawn 
by  adding  terms,  that  do  not  go  to  the  propriety  of 
giving  the  consent.      ------- 

4.  Consent  to  marriage  on  the  offer  of  a  settlement:  a 
aettlement  after  UMirriage  is  sufficient*  .        «        « 
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5.  Real  and  personal  estate  given  by  Will  on  marriage  with 

consent  and  approbation,  with  a  limitation  over  m  case 
the  devisee  should  marry  without  the  full  consent,  &c« 
of  the  trustees,  &c.  or  refuse  to  execute  such  settle- 
ment as  they  should  think  proper.  Previous  consent 
and  settlement  not  dispensed  with,  though  under  fa- 
vourable circumstances;  the  treaty  with  consent  of  the 
two  acting  trustees,  preparing  the  settlement  avowedly 
on  behalf  of  all,  without  authority,  but  with  slight 
knowledge  and  no  dissent,  of  the  third;  who  had  not 
acted,  except  proving  the  Will,  and  a  few  other  in- 
stances; and  execution  deferred  only  from  collateral 
circumstances :  viz.  a  debt  claimed  by  the  two  acting 
trustees.     Clarke  v.  Parker.        -        -        -        -        -       XIX.     1 

6.  Dangerous  jurbdiction  upon  consent  to  marriage,  whe- 

ther given  or  reasonably  withheld.  The  individual, 
meaning  to  act  honestly,  may  have  reasons,  which  he 
may  refuse  to  disclose.         ----.-       XIX«   11 

7.  Instances  of  implied  consent  to  marriage  by  not  expressing 

dissent,  and  no  good  reason  suggested;  and  of  relief 
against  withholding  consent  from  a  corrupt  motive ; 
consent  in  writing  not  being  required.  -        -        -       XIX.    11 

8.  Consent  to  marriage  may  be  withdrawn  upon  good  reason.       XIX.    IS 

9.  Distinctions  upon  consent  to  marriage  in  equity  and  at 

law ;  as  a  condition  precedent,  subsequent,  and  in 
terrorem ;  with  reference  to  the  Civil  Law  as  to  personal 
legacies;  as  to  real  and  personal  estate:  the  effect  of 
a  devise  over,  and  a  residuary  devise,  as  such,  on 
breach  of  the  condition.     .-----       XIX.    IS 

10.  The  opinion,  attributed  to  Chief  Baron  Comyns  (I  Atk. 

375),  that  the  consent  of  the  majority  of  the  trustees 
is  sufficient,  spurious.  That  was  never  held  sufficient 
without  more ;  as  where  one  withholds  his  consent  for 
a  vicious  or  unreasonable  cause.  _         -        -         -       XIX.    15 

11.  Validity  of  condition  for  consent  of  strangers  or  their 

representatives  to  marriage.         -----       XIX.    15 

IS.  No  instance,  that,  consent  of  three  trustees  to  marriage 
being  required,  that  of  two,  not  consulting  the  third, 
would  be  sufficient.         -----  -       XIX.    17 

IS.  Jurisdiction  upon  the  refusal  of  a  trustee  to  consent  to 
marriage  from  a  vicious,  corrupt,  or  unreasonable  cause, 
as  a  fraud.  --------       XIX.   18 

14.  Observations  on  the  case  of  Long  v.  Dennis  (5  Burr.  205S), 

as  going  too  far  against  conditions  for  consent  of  mar- 
riage. The  account  there  of  Burlton  v.  Humphries^ 
(^iw6. 256),  corrected.    -        -        -  -        .        -       XIX.   W 

15.  Condition   for  marriage  with  consent  and  approbation, 

with  a  limitation  over  on  marriage  without  such  consent 
or  approbation :  Lord  Hardtoicke^s  opinion,  holding 
approbation  eleven  months  after  marriage  sufficient, 
denied  by  Lord  Thurlotv. XIX.  «1 
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16.  Trustee  for  consent  to  marriage  not  required  to  shew 

his  reason  for  dissent.  It  must  be  shewn,  that  he  has 
unreasonably  refused  assent.        .....       XIX.     22 

17.  The  opinion,  attributed  to  Chief  Baron  Comyns  (1  Atk. 

S75 ),  that  the  consent  of  the  majority  of  trustees  to 

marriage  is  sufficient,  spurious.  ....       XIX.    24 

18.  Portion   by  Will  on  marriage  with  consent  of  the  exe- 

cutors, four  in  number,  or  the  major  part  of  them, 
their  or  his  executors,  &c.  One  of  two  survirors  con- 
senting, and  the  other  declining  to  interfere,  inquiry 
directed,  whether  the  intended  marriage  was  suitable ; 
and,  if  so,  a  proposal  for  a  settlement  to  be  received. 
Goldsmid  v.  Goldsmid. XIX.  368 

See  Articles  1.  Baron  and  Feme,  Bond  2.  Ctmstruc- 
Hon  5.  Contract  20.  54.  55.  79.  Creditor  3.  Dower. 
Fraud  4.  21.  Jurisdictim  3.  Parent  and  Child  10. 
Besiynation  Bond.  Revocation  9.  Settlement,  Ward 
of  Court.     Will  136. 

MARRIAGE  AGREEMENT. 

See  Satisfaction  32. 

MARRIAGE  ARTICLES. 

See  Articles.  Baron  and  Feme  (Adultery  1.)  Executory 
Trust  1.  2.  3. 

MARRIAGE  PORTION. 

See  Satisfaction  42. 

MARRIAGE  SETTLEMENT. 

See  Baron  and  Feme  44.  45.  47. 

MARRIAGE  without  CONSENT. 

See  Marriage.     Portion  13. 

MARRIED  WOMAN. 

See  Baron  and  Feme. 

MARSHALLING. 

1.     For  simple  contract  creditors  against  mortgagee,  also  a 

specialty  creditor. 
2. 1  Against  persons,  having  a  doable  fund,  for  those,  who 

3.  )       have  but  one. 

4.  For  legatees   agaiost   descended   estates :  not  against 

specific  devisees,  unless  subject  to  debts,  &c. 

5.  Tor  paraphernalia  against  creditor  with  a  double  fund. 

6.  Principle :  extending  vendor's  lien  to  third  persons. 

7.  At  any  period  :  when  the  case  appears ;  though  the  Bill 

not  framed  for  it. 

1.  Mortgagee  of  freehold  and  copyhold  estates,  also  a  spe- 
cialty creditor,  having  exhausted  the  personal  assets, 
simple-contract  creditors  are  entitled  to  stand  in  his 
place  pro  tanto  against  both  the  freehold  and  copyhold 
estates :  the  case  of  Robinson  v.  Tonge  being  over- 
ruled.    Aldrich  v.  Cooper.         -----        VIII.  S8S 

VOL.  XX.  B  B 
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2,  Instances  of  the  nile,  that  A  person  having  a  double  fund, 
shall  not  by  his  option  disappoint  another,  who  has 
only  one.  .......        VIIL  388. 895 

S.  Principle,  that  a  creditor  having  two  funds,  shall  take 
to  that,  which,  paying  him,  wiU  leave  another  fund  for 
another  creditor.         ---....       VIIL  S91 

4.  Right  of  legatees  to  stand  in  the  place  of  specialty  cre- 

ditors, paid  out  of  the  personal  estate,  against  estates 
descended.  Not  against  specific  devisees,  unless  de- 
vised subject  to  debts  or  a  mortgage.    -        .        *       VIIL  S96, 397 

5.  The  claim  to  paraphernalia  not  to  be  disappointed  by  the 

efiect  of  tb^  option  of  a  creditor,  having  a  double  fund*       VIIL  397 

6.  General  principle  of  marshalling ;  that,  a  party  having 

two  funds,  his  choice  shall  not  have  the  efiect  of  dia<^ 
appointing  another,  who  has  one  only :  but  the  latter 
shall  stand  in  the  place  of  the  former.  Upon  that  prin- 
ciple the  benefit  of  the  vendor's  lien  on  the  estate  for 
the  purchase-money  extended  to  third  persona.  Trim' 
mer  v.  Bayne,  .-....•  IX.  209 

7.  Assets  marshalled;    if  it  appears  at  any  period  of  the 

cause,  that  specialty  creditors  have  gone  upon  the  per- 
sonal estate ;  though  the  bill  is  not  framed  with  that 
view.     Gibbs  v.  Ougier.     ......         XII.  413 

&tt  Assets.  Bankrupt  (Dividend  2,)  Creditor  7*  Le- 
gacy 5.     Vendor  and  Vendee  4. 

MASTER  AND  SERVANT. 
See  Fraud  7.  30.    Mawtenance  (Of  Suits  2.) 

MASTER  IN  CHANCERY. 

See  Lunacy  24.      Practice  9.  11.  33.  50.  219.  230.  234. 
Will  19. 

MASTER  OF  A  SHIP. 
SeeiS^. 

MASTER'S  CERTIFICATE. 

See  Practice  246. 

MEMBER  OP  PARLIAMENT. 

See  Bankrupt  {Privilege  6.)  Demurrer  7.  Ne  esseai 
Regno  24.  Practice  348.  Privilege  3.  QuaUfica- 
tion,  Sfc.  1. 

MEMORANDUM. 

See  Evidence  (Presumptive  2.) 

MEMORIAL. 

See  Annuity, 

MERCHANT. 

See  Domicil  5. 

MERCHANTS'  ACCOUNTS. 

See  Limitation  19.     (  Time  2.  3.  21.  23.)     Partner  26. 

MERCHANTS'  CLERK. 
See  Lien  27. 
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MERGER. 

1.  By  confosion  of  rights :  prevented  id  equity  by  intent 

express  or  implied. 

2.  By  Qoion  of  eqQitable  and  legal  estates  equal  and  co^ 

extensive. 

8.  Term,  that  would  merge  by  anion  with  the  inherit- 

ance, if  equitable,  attends  it. 
4.  Tenants  in  tail,  infant  and  adult. 
6.    Distinction  between  tenants  for  life  and  in  tail  paying 

incumbrance. 
6.    Not  of  mortgage  by  union  with  the  fee  on  presumed 

intent. 
»  C  Distinction  in  law  and  equity  in  keeping  up  a  charge 
^'"i       OB  the  estate  of  the  person  entitled  to  it,  on  tbe  in- 
*'       tent  actual  or  presumed. 

9.  Of  a  charge  only  where  indifferent  to  the  o^ner,  whe- 

ther it  should  subsist,  or  not. 

At  law  and  in  equity,  where  there  is  a  confusion  of  rights, 
there  is  an  immediate  merger :  that  is  prevented  in 
equity  by  the  intention  either  express  or  implied  ;  as  in 
the  case  of  an  infant  entitled  to  an  estate  and  also  to  a 
charge  upon  it;  the  rights  remain  distinct;  because 
more  beneficial.           -----..  II.  254 

Where  the  equitable  and  legal  estates,  equal  and  co- 
extensive, unite  in  the  same  person,  the  former  merges: 
therefore,  where  the  former  descends  ex  parte  paternd, 
the  latter  ex  parte  maternd,  upon  theit  union  the  pa- 
ternal heir  has  no  equity.  Selby  v.  Alston.  -  -  II.  339 
Where  a  term  would  merge  by  its  union  with  the  inherit- 
ance in  the  same  person,  if  he  has  in  the  one  the  legal, 
in  the  other  the  equitable,  estate,  the  term  will  attend 
the  inheritance.  Therefore,  where  tenant  for  years 
subsequently  to  his  Will  contracted  to  purchase  the  in- 
heritance, and  died  before  conveyance,  the  residuary 
legatees  have  no  claim  under  the  term  against  the  heir. 
Capel  V.  Girdler. IX.  509 

The  case  of  merger,  with  reference  to  tenants  in  tail, 
infant  and  adult. -  XI.  277 

If  tenant  for  life,  paying  off  an  incumbrance,  in  that 
transaction  merges  the  security  by  taking  an  assignment, 
connecting  it  with  the  legal  estate  of  inheritance,  upon 
that  transaction  prima  facie  there  is  no  charge.  In 
the  case  of  tenant  in  tail,  as  he  represents  the  inherit- 
ance, the  presumption  is,  that,  whether  he  takes  an  as- 
signment, or  not,  the  debt  is  gone ;  unless  there  is  evi- 
dence of  an  intention  to  continue  it  a  charge.       -        -         XV.  173 

Mortgage  not  merged  by  union  with  the  fee  :  the  actual 
intention,  not  established  by  the  acts  of  the  party,  pre- 
sumed from  the  greater  advantage  against  merger  in 
favour  of  the  personal  representative.  Forbes  v.  Moffatt.     XVIII.  S84 

A  person,  becoming  entitled  to  an  estate,  subject  to  a 
charge  for  bis  own  benefit,  may  keep  up  the  charge. 

bb2 
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Distinction  upon  this  subject  in  law  and  equity :  tbe 
latter  sometimes  holding  a  charge  extinguished,  where 
it  would  subsist  at  law;  and  sometimes  preserving  it, 
where  at  law  it  would  be  merged ;  depending  on  the 
intention,  actual  or  presumed,  of  the  person,  in  whom 
the  interests  are  united.  Where,  as  in  most  instances, 
it  is,  with  reference  to  the  party  himself,  of  no  sort  of 
use  to  have  a  charge  on  his  own  estate,  it  will  sink  with- 
out some  act  by  him  to  keep  it  on  foot.  -        -    XVIIL  £ 

8.  Owner  of  a  charge  is  not,  as  a  condition  of  keeping  it 

up,  called  on  to  repudiate  the  estate.  His  election  is, 
not  to  take  the  charge  or  the  estate,  but  whether,  taking 
the  estate,  he  means  the  charge  to  sink,  or  continue 
distinct. XYHI.  3S 

9.  In  all  cases  of  a  charge  merging  it  was  perfectly  in- 

different to  the  party,  in  whom  the  interests  had  united, 

whether  the  charge  should,  or  should  not,  subsist.        -    XVIII.  39 

See  Copyhold.     T^-ust  31.     Vse\.     Waste  20. 

MESNE  PROFITS. 

1.  Whether  action  for  them  lies  before  judgment  in  eject- 
ment. 

1.  Whether  action  for  mesne  profits  can  be  maintained 

before  judgment  in  ejectment,  qucere.         -        -        -  VL  9 

See  Account.    Limitation  of  Account.     Trespau  I. 

MESSENGER. 

See  Bankrupt  (Assignee  17.) 

•  _ 

MILL,  Custom  of. 
See  Practice  11, 

MINE. 

1.  Inference  of  abandonment  from  non-fiser  not  applicable. 

2.  Whether  ooder  a  mere  reservation  of  Royal  Mines  the 

Crown  can  grant  a  license  to  enter  for  working. 

1*  The  inference  of  abandonment  of  a  right  from  non-user 

not  applicable  to  the  case  of  mines.     -         -         -         -        XVI.  3 

2.  Whether  under  a  mere  reservation  of  Royal  Mines,  with- 

out a  right  of  entry,  the  Crown  can  grant  a  license  to 
enter  on  the  land  for  the  purpose  of  working  them, 
quiere XVI.  ! 

See  Account  (Mesne  Profits  2.)      Copyhold  (Timber  4) 
Inhmction  8.  15.  43.     Practice  376.     Presumption  17. 
Vendor  and  Vetidee  1 5.  25. 

MISREPRESENTATION. 

1.  Wbetber  relief  to  one  acting  on  representation  to  an- 
other. 

1.  Whether  a  party,  acting  upon  the  faith  of  a  representa- 
tion, not  to  him,  or  witli  a  view  to  deceive  him,  but  to  a 
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third  person^  would  be  entitled  to  relief  against  the 

person  making  it,  qtusre.     ------    XVIII.  504 

See  Gmirad  (Specific  Performance  67.)     Fraud  (Jurii' 
dicHam^.)     Principal  and  Agent  32.     Trust  91. 


MISTAKE. 


1. 


2. 


3. 


By  executor,  improperly  compromising  an  issue :  per- 
mitted to  try  it  on  paying  costs. 

By  expenditare  on  the  estate  of  another,  not  inter- 
fering. 

In  the  subscription  for  raising  an  annuity  fund  for  the 
members  of  a  society  at  too  low  a  rate. 
4*    In  description,  not  preventing  the  revocation  of  an  an- 
nuity and  substitution  of  another. 

Executor,  having  under  a  misconception  of  a  Will  at 
the  trial  of  an  Issue  upon  a  debt  entered  into  an  im- 
proper compromise  with  the  creditor,  expressly  subject 
to  uie  approbation  of  the  Court,  was  permitted  to  try 
the  Issue,  paying  the  costs.     Legh  v.  HoUoway. 

Equity  from  expenditure  upon  another's  estate  through 
inadvertence  or  mistake ;  that  person  seeing  it,  and  not 
interfering.         -------- 

Society  for  raising  an  annuity  fund  for  the  members:  the 
rate  of  subscription  being  too  low,  though  the  subsist- 
ing fund  was  equal  to  the  annuities,  then  payable,  and 
no  adequate  remedy  by  the  articles,  inquiries  were  di- 
rected ;  first,  to  ascertain  the  state  of  the  society,  the 
defect  of  the  plan,  &c.  secondly,  to  provide  a  remedy  : 
▼iz.  by  additional  subscription,  adequate  to  the  object 
by  paying  the  arrears,  and  providing  for  the  present 
and  future  annuities.     Pearce  v.  Piper.       -         -        - 

Revocation  of  an  annuity,  and  substitution  of  another, 
notwithstanding  a  wrong  description ;  no  other  annuity 
or  instrument  appearing.     Benyon  v.  Benyon. 

See  Arbitration  (Mistake  1.)  Bankrupt  {Commission  11.) 
Bond  1.  8.  10.  Contract  17.  87.  100.  (Specijic  Per- 
formance 9.  27.  32.)  Deed  3.  Evidence  19.  20.  21. 
Fraud  {Jurisdiction  4.)  Legacy  43.  Lien  28.  Prac^ 
tice  199.  231.  241.  242.  293.  294.  Registry  3. 5.  Will 
184.    {Mistake  14.) 

MISTAKEN  DESCRIPTION. 
See  Devite  45.     Legacy  58.  59.  6 1 .     Mistake  4. 

MISUNDERSTANDING. 

See  Charity  »0. 

MIXTURE  OF  PROPERTY. 

See  CouJutioH  of  Property. 
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MODUS. 

See  Tithe  10.  1*2.  13.  23.  24. 
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MONEY. 

1.     From  real  estate  may  pass  as  personal  oo  tbe  intent. 

1.  Money,  arising  from  real  estate,  may  pass  under  the  de- 
scription of  personal  estate  upon  the  intention.     -         -       VIII. 

See  Estate  (Conversion,)      Injunction  21.      Power  {Ap- 
pointment  30.)     mU  272.  298. 

MONEY,  Conversion  of. 
See  Assets, 

MONEY  IN  Court. 
See  Payment  into  Court.     Practice  4.  175.  370.  ' 

MONEY  LOST  AT  Play. 
See  Bankrupt  {Loss  at  Play  I.)     Pleading  10.) 

MONEY   TO   BK   INVESTED. 

1.  FooDjd  in  its  origiDal  state  considered  personal :  except 

part,  having  been  invested  in  land,  which  was  sold, 
and  the  money  invested  for  another  purchase  to  the 
same  naes. 

2.  Qualification  of  the  order  for  payment  under  statute 

39  &  40  Geo.  3.  Id  tenant  in  tail. 

3.  PayoieQt  under  the  statute  39  &  40  Geo.  3.  refused  in 

a  doubtful  case. 

4.  No  order  for  payment  under  statute  39  &  40  Geo.  3« 

without  a  previous  inquiry  as  to  ineumbrances. 

5.  Under  statute  39  &  40  Gep.  3.  the  fund  must  be  clear; 

and  time  for  a  Recovery. 

6.  After  request,  considere4  as  invested,  though  no  re<*> 

quest. 

1.  Personal  estate  under  marriage  articles  to  be  invested  in 
land,  or  government,  or  other^  securities:  the  Court, 
finding  it  m  its  original  state^  considers  it  as  personal ; 
but  part  having  been  laid  out  in  land,  which  was  settled, 
and  afterwards  sold,  and  the  produce  invested  in  stock, 
till  a  proper  purchase  of  land  could  be  found  to  be 
settled  to  the  same  uses,  that  was  considered  as  land, 
Bristow  V.  Warde.     -------  I] 

it.  Under  the  statute  89  &  40  Geo.  3.  c.  56,  authorising 
payment  of  money,  to  be  laid  out  in  land  to  be  settled, 
to  the  tenant  in  tail,  the  order  ws^s  thus  qualified ;  in 
case  he  should  be  living  on  the  second  day  of  the  en- 
suing Term ;  and  an  inquiry  as  to  inAmbrances  was 
directed.     Ex  parte  Bennet.       -..---  V 

3.  The  Court  refused  upon  an  ea:  parte  petition  to  order 
money  to  be  paid  under  the  statute  39  &  40  Geo.  3. 
c.  56 ;  the  subject  involving  a  doubtful  question,  viz. 
the  construction  of  a  trust  of  an  estate  for  lives,  to  per- 
mit two  sisters  to  receive  the  rents  for  their  lives ;  re- 
piainder  to  the  heiys  of  tbair  bodies  \  and  'm  case  they 
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should  die  without  issue,  from  and  after  their  decease, 

over.    Ex  parte  Sterne.     ------  VI.  156 

^o  order  can  be  made  under  Lord  Eldan's  act,  39  & 
40  Geo.  3.  c.  56,  authorizing  the  payment  of  money, 
in  trust  to  be  laid  out  in  land,  to  be  settled  to  the  te- 
nant in  tail,  without  a  previous  inquiry  as  to  incum- 
brances.   Ex  parte  Hodges,      -----  VI.  576 

ILJnder  the  statute,  enabling  tenant  in  tail  of  land  to  be 
purchased  to  take  the  money,  the  Court  takes  care  that 
the  fund  is  clear.  To  obtain  the  order  under  that  act 
in  Term  the  application  must  be  made  in  time  sufficient 
to  admit  of  a  Kecovery.     Ex  parte  Frith.  -        -       VIII.  609 

^s  between  the  representatives  money  considered  land 
under  a  direction  in  a  settlement  with  all  convenient 
speed  after  request  to  lay  it  out ;  though  no  request 
was  made;   upon  the  construction,  all  the  limitations 
being  adapted  to  real  uses,    and  other  circumstances. 
Thornton  v.  Hawley.  ------  X.  129 

See  Estate  {Comvergione.)     Tenant  in  Tail  5.     Tnut  24. 
WiU^. 

MONOPOLY. 
See  Contract  1.    (Ittegal  11.) 

MORTGAGE. 

1.  Equity  of  redemption  of  a  term  cannot  be  taken  in  exe- 

cution. 

2.  Redemption  after  twenty  years  on  accoants. 

3.  Distinguished  from  pledge. 

4.  Bill  of  redemption  after  fifty  years  possession  on  ac- 

knowledgments and  accoiints. 

5.  Redemption  refused  as  to  part  from  laches :  opened  as 

to  part  in  other  hands  on  accounts,  &c. 

6.  Mortgagee  cannot  have  account  of  rents,  &c. ;  though 

the  security  insufficient. 

7.  Made  clearly  the  personal  debt  of  the  purchaser,  heir 

exonerated. 

8.  )  Not  made  the  personal  debt  of  the  heir  by  mere  co?e- 

9.  5      naut  on  assignment:  so  as  to  a  purchaser. 

10.  Foreclosure  by  one  cestui  que  trust  as  to  his  share. 

11.  Lands,  originally  held  under  old  mortgages  pass  by 

general  devise;  though  no  release  of  the  equity  of 
redemption  appears. 

12.  Reference  under  the  statute  7  Geo.  2.  on  admission, 

not  evidence. 

Assignment  without  privity  of  mortgagor. 

Mortgagee  in  possession  under  a  purchase  of  the  estate 
for  life  must  apply  the  surplus  rents  in  discharge  of 
interest  in  arrear. 

17.  Mortgagee  protected  by  taking  an  old  term  prior  to 

dower. 

18.  Mortgagee  denying  notice  of  plaintifTs  title,  neither 

alleged   nor  proved,  inquiry  refused,    beyond  his 
advances. 
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19.  Of  West  India  estate,  expressed  as  a  trust:  assignee 

considered  as  mortgagee.     Limitation  of  account. 

20.  Second  mortgagee,  haviug  the  deeds,  without  notice  of 

the  first,  not  preferred  on  negligence  alone,  without 
fraud. 

21.  Second  mortgagee  without  notice  getting  in  a  satisfied 

term,  protected.  At  law  assignment  not  to  be  pre- 
sumed without  some  dealing  upon  it.  Consequences 
of  the  doctrine  of  Courts  of  Law. 

22.  No  redemption  for  creditors  by  trust  deed  ;  unless  col- 

lusion, &c, 

23.  Stat.  7  Geo.  2,  confined  to  foreclosure. 

24.  Mortgagee  deprived  of,  and  compelled  to  pay,  costs  for 

misconduct. 

25.  Mortgage  of  freehold  with  covenant  for  better  security 

to  procure  admission,  &c.  of  copyhold,  and  in  the 
mean  time  to  stand  seised,  &c.  A  primary  mort- 
gage of  both.- 

26.  After  foreclosure  and  sate,  injunction  against  proceed- 

ing at  law. 

27.  Jurisdiction  under  Statute  7  Geo.  2,  the  same  as  on 

hearing. 
2B.     Necessary  costs  under  Will  of  mortgagor  allowed  to 
mortgagee. 

29.  Assignment  without  the  mortgagor  subject  to  the  ac<f 

count. 

30.  Stipulation  for  collateral  advantage,  tending  to  usury, 

not  allowed  :  but  mortgagee  may  have  a  Receiver, 
Bailiff,  &c. 

31.  Notice  to  mortgagor  of  assignment  not  necessary. 

32.  No  set-ofi*  for  devisee  of  equity  of  redemption  of  in- 

terest on  legacy  from  mortgagee  to  mortgagor 
agaiust  interest  on  the  mortgage. 

33.  Mortgagee  not  to  charge  for  receiving  rents;  though 

he  may  have  a  Receiver  at  mortgagor's  expense:  ac- 
quiescence ineffectual ;  the  mortgagee  being  the  at- 
torney. 

34.  Effect  of  lis  pendens:  subsequent  mortgagees  bound  by 

foreclosure ;  though  not  parties. 

35.  Default  of  payment  under  decree  for  redemption  as  a 

foreclosure. 

36.  Heir  of  mortgagor  a  necessary  party  to  bill  of  second 

mortgagee,  though  only  of  part,  and  under  different 
title. 

37.  Under  trust  to  raise  money  confined  to  the  remedies  of 

mortgagee. 
3A.     Subsequent  mortgagee  must  redeem  entirely. 
89.     Postponed  on  leaving  the  deeds  with  mortgagor  only 

on  fraud. 
40.     Subsequent,  with  the  legal  estate  got  in,  preferred. 

.^'  >  Ground  of  redemption. 

43.  Duty  of  mortgagee  in  possession. 

44.  Action  opens  foreclosure. 

^5.     In  Ireland  sale  instead  of  foreclosure. 
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48.     On  sale  with  Gonsent  of  sobseqaent  mortgagees  the 
costs  on  deficiency  first  paid. 

47.  West  India:  consignee  on  mortgagee  refusing  to  swear 

that  any  thing  was  doe. 

48.  Defendant  to  bill  of  foreclosare,  in  contempt,  cannot 

have  a  reference  on  motion  under  the  Statute. 

49.  Receiver  on  mortgagee,  who  cannot  ascertain  the  debt 

50.  Equity  of  redemption  within  the  exception  in  the  An- 

nuity Act. 
61.    Time  not  enlarged  on  bill  of  redemption. 

52.  Redemption  on  acknowledgment  of  mortgage  within 

twenty  years  in  transactions  not  with  the  heirs  of 
mortgagor. 

53.  Dismission  of  bill  for  redemption  not  a  foreclosure. 

54.  Foreclosure  against  infant. 

55.  Limit  of  equity  of  redemption.    Exceptions  to  be  stated 

in  the  bill. 
.56.     Redemption  barred  by  twenty  years  pos'session.     Ex- 
ception. 

57.  Effect  as  to  redemption  of  accounts  by  mortgagee,  not 

communicated. 

58.  Annual  rests  refused  against  mortgagee  in  possession : 

directed  only  under  special  circumstances;  and  never 
for  a  broken  period. 

59.  On  foreclosure  by  devisee  of  mortgagee,  the  mortgage- 

deed  being  lost,  re-conveyance  with  indemnity  and 
costs. 

60.  Construction,  as   mortgage ;  one  deed  importing  pur- 

chaseu 

1.  Equity  of  redemption  of  a  term  cannot  be  taken  in  exe- 

cution.   Lysier  v.  Dolland.         -----  I.  431 

2.  Mortgage  may  be  redeemed  after  twenty  years,  if  during 

that  period  the  mortgagee  has  treated  it  as  redeemable; 

as  by  keeping  accounts  upon  it.  .        •        -        -  II.    34 

3.  Mortgage  and  pledge  distinguished.       .        -         ^        .  H.  373 
If.  Bill  against  the  devisee  of  mortgaged  premises  by  the 

heir  of  mortgagor  for  discovery  and  redemption ;  charging 
acknowledgments,  that  the  estate  was  held  in  mortgage^ 
and  that  accounts  had  been  kept :  plea  of  possession 
for  fifty  years  under  conveyances  from  the  mortgagee 
ordered  to  stand  for  an  answer.     Lake  v.  Thomas.       -  III.     17 

5.  A  mortgaged  estate  getting  into  different  hands,  redemp- 

tion was  refused  as  to  part  from  length  of  time ;  and 
opened  as  to  the  other  part ;  accounts  having  been  kept, 
and  there  being  a  devise  of  it  as  a  mortgage.        -         -  III.     SS 

6.  Mortgagee  cannot  have  an  account  of  rents  and  profits 

received  by  the  mortgagor ;  though  the  security,  being 
upon  an  estate  for  lives,  is  become  insufficient.  Colman 
v.  The  Duke  of  St,  Albans.         -        -        -        -        -  III.     25 

7.  Estate  sold  subject  to  a  mortgage  was  exonerated  in  favour 

of  the  heirs  by  the  personal  estate  of  the  purchaser; 
his  acts  having  clearly  made  it  his  personal  debt.  Woods 
y.  Uuntingford.      -        - III.  128 
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8.  Mortgaged  estate  descends :  the  mortgagee  pressing,  the 

security  is  assigned :  a  mere  covenant  by  the  heir  upon 
that  occasion  for  payment  does  not  make  it  his  personal 
debt. IIL131 

9.  A  mere  covenant  by  the  purchaser  of  a  mortgaged  es- 

tate to  indemnify  the  vendor  does  not  make  it  his  per- 
sonal debt. III.  131 

10.  A  trustee  laid  out  the  money  of  different  persons  on  a 

mortgage :  foreclosure  by  one  cestuy  que  trust  as  to  his 

share  (a).     Montgomerie  v.  The  Marquis  of  Bath,       -  III.  560 

11.  Lands,  originally  held  under  old  mortgages,  pass  by  a 

general  devise ;  though  no  release  of  the  equity  of  re- 
demption appears.     Attorney- General  v.  Bowyer,         -  III.  714 

12.  A  reference  under  the  Statute  7  Geo.  2.  c.  20,  must  pro- 

ceed upon  admission  of  the  principal  and  interest  due 
upon  the  mortgage ;  and  the  Master  cannot  admit  evi- 
dence. Huson  V.  Hewson.  -----  IV.  105 
IS.  Assignment  of  a  mortgage  without  the  privity  of  the 
mortgagor:  the  assignee  takes  subject  to  the  account 
between  the  mortgagor  and  mortgagee.  Matthews  v. 
Wallwyn. -  IV.  118 

14.  As  between  mortgagee  and  persons  claiming  under  him 

without  the  privity  of  the  mortgagor  they  cannot  add 
to  what  is  due :  settle  the  account ;  or  turn  interest  into 
principal.  --------  IV.  128 

15.  After  an  assignment  of  a  mortgage  payments  to  the  mort- 
gagee without  notice  must  be  allowed  by  the  assignee, 
^he  Registry,  the  premises  being  in  Middlesex^  is  not 

notice  for  this  purpose.  Tender  after  the  bill  filed  of 
the  balance,  deducting  the  payments  to  the  mortgagee, 
with  costs,  deprived  tne  assignee  of  subsequent  costs. 
WiUiamsY.SorrelL  -  IV.  889 

16.  Mortgagee,  having  permitted  the  tenant  for  life  to  run  in 

arrear  for  the  interest,  purchases  the  estate  for  life; 
and  takes  possession  under  that  purchase :  he  fe  bound 
to  apply  the  surplus  rents  and  profits  beyond  the  cur- 
rent interest  in  discharge  of  the  arrear ;  and  in  the  ac- 
count under  a  bill  of  foreclosure  was  charged  accord- 
ingly.     Lord  Penrhyn  v.  Hughes.        -         -         -         -  V.    " 

17.  Mortgagee  may  protect  himself  against  a  claim  of  dower 

by  taking  an  assignment  of  an  old  mortgage  term,  prior 

to  the  right  to  dower.      Wynn  v.  Williams.  -         -  V.  1^ 

18.  A  defendant  claiming  as  mortgagee,  and  by  his  answer 

denying  notice  of  the  plaintiff  s  title,  which  was  neither 
alleged  by  the  bill  nor  proved,  an  inquiry  for  the  pur- 
pose of  anecting  him  with  notice  was  refused,  first,  upon 
a  petition  to  vary  the  minutes,  and  again  upon  a  re- 
hearing.    An  inquiry  as  to  what  sums  ne  had  advanced 
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upon  the  security  of  the  mortgage,  and  at  what  times 
respectWely,  was  granted.     Hardy  v.  Reeves.      -        -  V.  426 

Under  a  conveyance  of  a  fVest  India  estate,  in  effect  a 
mortgage,  though  expressed  as  a  trust,  an  assignee  was 
held  liable  to  account  as  a  mortgagee ;  and  not  entitled 
to  charge  as  trustee  or  agent.  Therefore  the  accounts, 
settled  with  the  executors  of  the  mortgagor  since  his 
death  in  1791,  were  declared  not  to  be  considered 
settled:  the  prior  accounts  to  stand;  with  liberty  to 
surcharge  and  falsify ;  but  not  farther  back  than  1785. 
Upon  appeal  the  decree  varied,  Ist,  by  confining  the 
liberty  to  surcharge  and  falsify  to  the  accounts  of  the 
defendant  himself,  the  assignee;  without  prejudice  to 
Any  suit  against  the  representatives  of  the  assignor. 
iBdly,  by  confining  the  declaration  against  the  right  to 
jcommission  to  the  period  of  residence  in  England; 
leaving  open  to  investigation  before  the  Master  the  right 
io  commission,  while  in  the  West  Indies ;  which  point 
'was  not  made  by  the  pleadings.  As  to  opening  the  ac- 
counts, settled  with  the  executors  of  the  original  owner 
o(  the  estate  since  his  death,  the  decree  was  affirmed. 

Chambers  v,  Goldwin. V.  8S4.    IX.  254 

Not  a  general  rule  in  equity,  that  a  second  mortgagee, 
who  has  the  title-deeds,  without  notice  of  a  prior  in- 
cumbrance, shall  be  preferred:  negligence  alone  will 
not  postpone  the  first :  it  must  amount  to  fraud.            -  VI.  183 

In  equity  a  second  mortgagee  without  notice  getting  in  a 
satisfied  term  may  protect  himself:  the  conscience  being 
equal.  The  Lard  Chancellor  of  opinion,  that  at  law 
an  48sigmnent  of  such  term  is  not  to  be  presumed  with- 
out some  dealing  upon  it  Consequences  of  the  late 
doctrine  of  Courts  of  Law  on  this  subject.           -        -  VI.  184 

Creditors  un.der  a  deed  of  trust  cannot  have  a  decree  for 
redemption  against  a  mortgagee ;  unless  a  special  case ; 
as  collusion ;  that  the  trustee  refuses,  &c.  In  this  case 
the  bill  by  the  creditors  prayed,  not  a  redemption,  but 
a  sale ;  to  which  the  mortgagee  would  not  consent ;  but 
submitted  to  be  redeemed ;  and  the  bill  was  dismissed. 
Troughion  v.  Binkes.          •.....-  VI.  573 

No  order  under  the  statute  7  Geo.  2.  c.  20.  s.  2 ;  the  bill 
not  being  confined  to  a  mere  foreclosure ;  but  including 
also  another  subject.  Bastard  v.  Clarke.  -  -  -  VII.  489 
Mortgagee,  though  entitled  to  costs  in  general,  deprived 
of  costs  occasioned  by  improper  conduct;  and  even 
compelled  to  pay  costs*  Detillen  v.  Gale.  -  -  VII.  583 
Mortgage  of  freehold  estate  with  a  covenant,  for  better 
securing  the  payment,  to  procure  admission  and  to  sur- 
render a  copyhold  estate,  and  in  the  mean  time  to  stand 
seised  in  trust  for  the  mortgagee.  A  primary  mortgage 
of  both  estates ;  and  the  freehold  not  first  applicable. 
JUbrich  v.  Cooper. VIII.  382 
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26.  After  foreclosure  and  sale  of  the  mortgaged  estate  in- 

junction granted  to  restrain  the  mortgagee  from  recover- 
ing the  difference  at  law.     Perry  v.  Barker.         -         -       VIII.  fXl 

27.  The  jurisdiction  under  the  statute  7  Geo.  2.  c.  20.  s.  2, 

giving  the  effect  of  a  decree  of  foreclosure  by  a  short 
order,  is  the  same  as  if  the  cause  was  brought  to  a  hear- 
ing. The  time  for  payment  may  therefore  be  enlarged 
on  the  usual  terms.     Wakerell  v.  Delight,  -     ^  -  IX.    86 

28.  Mortgagee  allowed  the  costs  of  procuring  administration 

to  an  incumbrancer  under  the  Will  of  the  mortgagor, 

as  a  necessary  party  to  the  foreclosure.  Hunt  v.  Foumes,  IX.    79 

29.  Assignment  of  a  mortgage  without  the  intervention  of  the 

mortgagor  is  subject  to  the  account  between  the  mort- 
gagor and  mortgagee.  ------  IX.  !64 

50.  Mortgagee  cannot  originally  stipulate  for  a  collateral  ad- 

vantage ;  as  that,  if  interest  is  not  paid  at  the  end  of 
the  year,  it  shall  be  converted  into  principal ;  or,  that 
the  mortgagee  shall  be  receiver,  with  a  commission; 
as  tending  to  usury :  but  he  may  stipulate  for  a  re- 
ceiver, to  be  paid  by  the  mortgagor ;  and  may  appoint 
a  bailiff,  &c.      -         -      ' IX.  271 

51.  Notice  to  the  mortgagor  of  the  assignment  not  necessary 

to  its  validity.     --------  IX.  411 

52.  Devisee  of  an  equity  of  redemption  not  entitled  to  have 

an  arrear  of  interest  upon  a  legacy  from  the  mortgagee 
to  the  mortgagor  set-off  against  the  interest  due  upon 
the  mortgage.  -------  IX.  S6S 

53.  General  rule,  that  a  mortgagee  shall  not  charge  for  re- 

ceiving the  rents  personally ;  though  he  may  have  a 
Receiver  at  the  expense  of  the  mortgagor.  Liberty 
was  therefore  given  to  surcharge  and  falsify  an  account, 
settled  with  that  allowance ;  acquiescence  having  no 
effect ;  the  mortgagee  being  the  attorney  of  the  mort- 
gagor. Langstaffe  v.  Fenwicke,  -  -  -  -  X.  W 
SI.  Effect  of  Us  pendent:  subsequent  mortgagees  of  an 
equity  of  redemption  bound  by  a  decree  of  foreclosure ; 
though  not  made  parties.  An  Exception  by  a  pur- 
chaser on  that  ground  was  disallowed ;  and  a  specific 
performance  decreed;  with  costs.  Bishop  of  Winchester 
V.  Paine.             --------           XL  I^ 

55.  Default  of  payment  under  a  decree  upon  a  bill  for  re- 

demption operates  as  a  foreclosure.      -        -         -         -  XI.  W 

56.  A  second  mortgagee,  to  redeem  a  prior  mortgage,  must 

make  the  heir  of  the  mortgagor  a  party ;  though  the 
second  mortgage  is  only  of  part  of  the  estates  comprised 
in  the  first,  and  under  a  different  title.  Palk  v.  Lord 
Clinton. XIL    « 

57.  Mortfiragee  under  a  trust  to  raise  money  by  sale  or  mort- 

gage has  only  the  remedies  of  a  mortfi^agee ;  and  can- 
not call  upon  the  trustees  for  execution  of  the  truest. 
Palk  V.  Lord  Clinton.         -         -         -         -        -      •  -         XIL   » 
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Sutisequent  mortg'agee,  redeeming  a  prior  mortgage, 
must  redeem  it  entirely.      ------         XI F.    59 

To  postpone  the  first  mortgagee  on  the  ground  of  leaving 
the  title-deeds  in  the  possession  of  the  mortgagor,  the 
case  must  amount  to  fraud.     Bameit  v.  Weston,  -         XII.  130 

Preference  of  a  mortgagee  of  the  equity  of  redemption, 
getting  in  the  legal  estate.  -----         XII.  134 

Ground  of  redemption  of  a  mortgage,  and  of  relief 
against  non-payment  of  rent,  that  the  object  is  a  se- 
curity.         -        -        XII.  332 

Ground  of  redemption  of  a  mortgage,  that  the  object  is 
a  security  for  money.  -        -        -        -        -        -         XII.  334 

Mortgagee  in  possession,  though  answerable,  beyond 
fraud,  for  wilful  default,  is  to  take  the  fair  rents  and 

1>rofits;  not  bound  to  engage  in,  and  will  not  be  al- 
owed  for,  speculation  and  adventure.  HugJies  v.  Wil- 
Uams. XII.  403 

After  foreclosure  and  sale  action  by  the  mortgagee  for 
the  balance  opens  the  foreclosure.  Therefore  the  mort- 
gagee should  have  time  to  get  back  the  estate  and 
tender  a  re-conveyance ;  and  the  mortgagor  to  redeem. 
But  the  mortgagee  having  taken  possession  a  consider- 
able time  ago,  and  the  balance  being  inconsiderable,  a 
perpetual  injunction  was  decreed.     Perry  v.  Barker.     -       XIII.  198 

The  course  in  Ireland  is  a  decree  for  sale,  instead  of 
foreclosure ;  the  mortgagor  having  the  surplus,  if  any : 
the  mortgagee  his  remedy  in  case  of  deficiency.  -       XIII.  205 

Under  a  bill  by  the  first  mortgagee,  the  second  and  third 
mortgagees  consenting  to  a  sale,  the  fund  proving  de- 
ficient, the  costs  are  paid  in  the  first  place.  Kenebal 
V.  Scrafton. XIII.  370 

Though  a  mortgagee  shall  not  be  deprived  of  possession, 
while  any  thing  remains  due,  where  he  refused  to  swear, 
that  any  thing  was  due,  a  consignee,  the  estate  being  in 
the  West  Indies,  was  appointed.     Quarrell  v.  Beckford.       XIII.  377 

Mortgagor,  defendant  to  a  bill  of  foreclosure,  being  in 
contempt,  cannot  obtain  the  reference  on  motion  under 
the  statute.     Hewitt  v.  AVCartney.     -        -        -         -       XIII.  5G9 

Receiver  upon  a  mortgagee  in  possession;  who  cannot 
ascertain  the  debt,  due  to  him.     Codringt on  w,  Parker.       XVI.  409 

An  equity  of  redemption  is  within  the  exception  in  the 
Annuity  Act  (statute  17  Geo.  3.  c.  26.  s.  8  (a).)  Tucker 
V.  Thurstan. XVII.   131 

The  time  not  enlarged  upon  a  bill  of  redemption ;  as 
upon  a  bill  of  foreclosure.     Novosielski  v.  Wakejlcld.        XVII.  417 

Redemption  decreed  against  the  heir  of  mortgagcfe  and  a 
purchaser  with  notice  upon  acknowledgment  of  the 
mortgage  within  twenty  years  before  the  bill  in  trans- 
actions with  other  persons,  not  with  the  heirs  of  the 
mortgagor.     Hansard  v.  Hardy.         -         -        -        -    XVIII.  545 


(a)  Repealed.    See  the  note,  Vol.  XVII.  page  159. 
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53.  Dismission  of  a  bill  for  redemption  for  want  of  prosecu- 

tion has  not  the  effect  of  foreclosure ;  not  preventing 

another  bill. XVHl.  4«) 

54.  Foreclosure  against  an  infant.     The  Decree  absolute  re- 

peats the  clause  nisi,  as  in  the  Original  Decree ;  gWing 
six  months  after  age  to  shew  cause ;  which  can  only  be 
error.      Williamson  v.  Gordon.  .         *        -         -        XIX.  11 4r 

55.  Limit  of  the  equity  of  redemption  either  upon  the  Statute, 

or  by  analogy  to  it.     Cases  of  exception,  infancy,  &4i. 

as  in  Ejectment,  to  be  stated  in  the  bill.       -        -        -       XIX.  1&4p 

56.  Equity  of  redemption   barred   by  possession  for  twenty  ^ 

years ;  unless  circumstances  are  proved  by  the  mort- 
gagor, shewing  an  acknowledgment  of  his  title  by  the 
mortgagee  within  that  period ;  as  accounts  delivered  by 
the  mortgagee :  if  by  parol  evidence,  it  must  be  clear 
and  unequivocal.  Accounts,  kept  by  mortgagee's  re- 
ceiver, in  a  distinct  book,  and  delivered  to  the  mort- 
gagor, but  without  authority,  will  not  have  that  effect. 
Barron  v.  Martin,      -------       XlX.  3SS7 

57.  As  to  the  effeet  of  accounts,  kept  by  the  mortgagee  in 

his  own  books,  without  any  communication  on  the  sub- 
ject with  the  mortgagor,  to  keep  the  right  of  redemp- 
tion open,  qucere,      -------       XDC.  35T 

<5&  Annual  rests  not  directed  in  the  account  against  a  mort- 
gagee in  possession  from  the  time,  when  the  arrear  of 
interest  was  discharged  by  the  rents :  such  direction 
being,  not  of  course,  but  under  special  circumstances 
only ;  and  never  for  a  broken  period.     Davis  v.  May,         XIX.  3SS 

59,  Under  a  bill  of  foreclosure  by  devisee  of  a  mortgagee,  the 

mortgage  deed  being  lost,  a  re-conveyance  directed, 
with  an  indemnity  and  costs  against  plaintiff.  Stokoe 
V.  Robson,  --------       XIX.  88^ 

60.  Construction  of  several  instruments  as  a  mortgage;  though 

one  imported  a  purchase.     Sevier  v.  Greentoay,  -       XIX.  41 S 


Equitable. — ^Tacking. 


Equitable. — 1.     By  deposit  of  lease. 

2.     Not  by  deposit  of  deeds  with  debtor's  wife, 
a.     By  deposit  of  part  of  tbe  deeds  with  written 
evidence  that  it  was  a  security  on  the  whole. 

4.  By  delivery  of  deeds:  whether  of  all  neces- 

sary ? 

5.  By  deposit  of  lease. 

6.  By  deposit  of  deeds  preferred  to  purchase  with 

notice. 

7.  By  deposit  of  deeds. 

8.  By  deposit  of  deeds ;  covering  subsequent  ad- 

vances OD  evidence. 
9«     By  deposit  of  deeds  on  advance  of  money  with^  ] 
out  a  word. 
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rABLB.-~10.     By  deposit  of  deeds  not  favoured ;  especially 

agaiust  a  written  iDstruinent. 

1 1.  By  deposit  of  deeds. 

12.  By  deposit  of  copy  of  court^roll. 

13  1 

^   *f  By  deposit  of  deeds  disapproved.    When  ex- 

^'i      tended  to  a  subsequent  advance. 

16.     By  agreement  for  further  advance  on  a  former 
deposit  of  deed  continued. 

[«ease  deposited  to  secure  a  debt :  depositary  decreed  to 

Hake  an  assignment,  paying  the  costs  of  it;  and  cannot 
abandon;  because,  being  entitled  to  a  legal  conveyance, 
equity  will  consider  him  as  having  it.  Lucas  v.  Comer* 
ford. -        -        -        -  I.  235 

S,o  equitable  mortgage  by  a  deposit  of  deeds  with  the 
wife  of  the  debtor.     Ex  parte  Coming.       -         -        -  IX.   115 

Equitable  mortgage  by  a  deposit  of  part  of  the  title- 
deeds  ;  with  evidence,  not  merely  parol,  but  in  writing, 
that  the  object  was  to  create  a  security  upon  the  whole. 
Ex  parte  WetherelL XL  398 

Equitable  mortgage  by  delivery  of  deeds.  The  possession 
of  the  deeds  is,  if  no  other  purpose  is  shewn,  evidence 
of  an  agreement,  that  the  estate  itself  shall  be  a  secu- 
rity. Whether  it  is  necessary  to  deliver  all  the  deeds, 
qucere.       ---------  XI.  401 

Equitable  mortgage  by  the  deposit  of  a  lease.  Ex  parte 
Haigh.      -        -        -        - XI.  403 

Bquitable  mortgage  by  deposit  of  title-deeds  preferred 
to  a  purchase  with  notice.     Hiern  v.  MM.  -        -       XIII.  114 

Bquitable  mortgage  by  deposit  of  deeds.  Ex  parte 
Mamntfoft.         -        -        -        -        -        -        -        -       XIV.  606 

Equitable  mortgage  by  a  deposit  of  deeds ;  covering  sub- 
sequent advances  upon  evidence,  that  they  were  made 
upon  that  security.     Ex  parte  Langston.     -        -         -     XVII.  227 

Equitable  mortgage  by  a  deposit  of  deeds  upon  an  ad- 
vance of  money  without  a  word  passing.       -        -         -      XVH.  230 

Equitable  mortgage  by  deposit  of  deeds  not  favoured ; 
especially  when  contradicting  a  written  instrument.  Ex 
parte  Combe. XVII.  369 

Etquitable  mortgage  by  deposit  of  deeds.  Monkhouse 
V.  The  Corporation  of  Bedford.  -         -        -        -      XVII.  380 

Equitable  lien  on  copyhold  estate  by  a  deposit  of  the 
copy  of  Court  Roll.     Ex  parte  Warner.     -         -        -       XIX.  202 

The  decisions  for  equitable  lien  by  deposit  of  title-deeds 
disapproved. XIX.  203 

Equitable  mortgage  by  a  deposit  of  title-deeds  estab- 
lished, but  disapproved :  extended  to  a  subsequent 
advance  by  the  same  person  only  upon  clear  proof,  that 
it  was  upon  security  of  the  deposit :  not  to  an  advance 
by  a  third  person,  unless  connected  with  some  dealing 
with  the  estate^  and  the  person  holding  the  deposit  a 
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mere  trustee^   having  made  no  advance.      Ex  parte 
Whitbread. XIX.  209 

15.  Equitable  mortgage  by  deposit  of  deeds,  though  not  now 

to  be  disturbed,  disapproved  ;  and  not  extended  by  in- 
ference from  a  legal  mortgage  to  a  subsequent  advance. 
Ex  parte  Hooper.      -------       XIX.  477 

16.  Equitable  mortgage  by  agreement  for  a  farther  advance 

upon  a  former  deposit  of  a  deed  continued.         -         -       XIX.  479 

Tacking. — 1.     Not  extended  to  a  mortgage  of  the  equity  of  re- 
demption, takeu  as  executor. 
2.    Jadgment  agaiust  second  mortgagee. 

1.  The  right  of  the  first  mortgagee,  with  the  legal  estate, 
to  tack  as  against  mesne  mortgagees  does  not  cover  a 
mortgage  of  the  equity  of  redemption,  coming  to  him 
as  executor.    Bamet  v.  Weston.         -        -        -        -         XII.  130 

S*  First  and  second  mortgagees ;  the  mortgagor  a  bankrupt. 
The  first  mortgagee  entitled  to  tack  a  subsequent 
Judgment,  docketed,  though  no  execution  had  issued, 
at  the  time  of  the  bankruptcy.     Baker  v.  Harris.        -       XVI.  397 

See  Arbitration  7.  Assets  16.  Bankrupt  29.  {Election 
19.)  {Proof  28.)  {Reputed  Owner  4.)  Chancery 
{Office  of  Register  1.)  Charity  22.  23.  24.  Contract 
18.  47.  11 1.  {Specific  Performance  61.)  Copyhold  6.  7. 
Deposit  3.  Devise  8.  40.  {Revocation  3.)  Discovery  2. 
Exoneration  6.  7.  20.  Gift  2.  3.  Infant  3.  5.  32. 
Insolvent  Act  1.     Interest  5.     Joint-tenant  2.     Laches 

12.  13.  Lien  12.  Limitation  {Time  18.;  Merger  6. 
Party  5.  10.  17.     Practice    {Party  11.)     Presumption 

13.  Pi-iority  2.  Purchaser  24.  Renewal  4.  Revo- 
cation 5.  7-  Sequestration  5.  Tacking  11.  Tenant 
in  Common  5.  Trust  104.  Will  100.  135.  157.  187. 
(Revocation  25.) 

MORTMAIN. 

1.  Object  of  the  statute. 

2.  DistiDctioD  between  the  statute  and  12  Will.  3,  as  to 

Roman  Catholics. 

3.  Trust  for  perpetual  Botanical  Garden  for  the  public 

benefit  void. 

1.  The  Statute  o{  Mortmain  meant  to  prevent  a  person  from 

adding  to  land  already  in  mortmain  by  Will.         -        -     .       II.  2*» 

2.  Difference  between  the  Statute  of  Morttnain  and  12  W.  3. 

c.  4,  concerning  Roman  Catholics :  the  former  has  the 

words  ''  charge  or  incumbrance/*  which  are  not  in  the  ^ 

latter. 11.283 

S.  Trust  of  real  and  personal  estate  by  Will,  for  the  pur- 
pose of  establishing  a  perpetual  Botanical  Garden,  de- 
clared void  upon  the  expression  of  the  testator,  that 
he  trusted  it  would  be  a  public  benefit..    Toumley  v*  ^, 
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See  Charity  7.  27.     Will  16.  43. 157. 
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MOTHER. 

See  ParenL 

MOTION. 
See  Practice  301.  302.    Re-hearing  5. 

MOURNING  RING. 
See  Executor  77. 

MOVEABLES. 

See  Baron  and  Feme  96. 

MULTIFARIOUSNESS. 

See  Pleading  48. 

MUSIC. 

See  (Japyright  17. 

MUTUAL  DEMANDS. 

See  Account  4.     Set-off. 

MUTUAL  WILLS. 
See  WiU  130. 


NABOB  OF  ARCOT. 

See  Jurisdiction  2. 

NAME. 

1.  Devise  to  the  nearest  of  his  name  and  blood  requires 

both ;  and  not  satisfied  by  the  King's  license. 

2.  Original  not  lost  by  name  by  Act  of  FarliamenL 

3.  Effect  of  license  to  permit,  not  impose. 

4.  Of  confirmation. 

Devise  to  the  devisor's  sister  A.  then  unmarried,  for  life ; 
with  remainders  to  her  first  and  other  sons  in  tail  male ; 
to  her  daughters  in  tail,  as  tenants  in  common ;  to  his 
sister  JB.,  then  unmarried,  for  life,  and  to  her  first  and 
other  sons  in  tail :  remainder  to  the  first  and  nearest  of 
his  kindred  being  male  and  of  his  name  and  blood,  that 
shall  be  living  at  the  determination  of  the  estates  before 
devised,  and  to  the  heirs  of  his  body.  A  person, 
claiming  under  the  last  limitation,  must  be  of  the  name, 
as  well  as  the  blood ;  and  the  qualification  as  to  the 
name  is  not  satisfied  by  having  the  name,  taken  by  the 
King's  license,  previous  to  the  determination  of  the 
preceding  estates.     Leigh  v.  Leigh.     -        -        -        -         XV.    92 

A  person,  taking  a  name  by  Act  of  Parliament,  does  not 
lose  his  original  name  ;  and  might  take  a  legacy  by  it.        XV.  100 

The  effect  of  the  King's  license  is  only  permission  to  use 
a  name:  not  imposing  it.  .....         XV.  100 

Name  of  confirmation  is  the  real  name.  -        -*        -  I.  41G 

See  Profession  {Religious  1.) 
VOL.  XX.  c  c 
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NAME,  Mistaken. 
See  Will  14. 

NATURAL  CHILD. 
See  Battard.     Grand-child,      Interest  41.     Parent   and 
Child  1.     Wiii  208. 

NAVIGATION  SHARES. 

1.     In  the  river  Avon^  by  the  Statute  of  Anne,  real  estate, 
and  subject  to  dower. 

I.  The  shares  in  the  navigation  of  the  river  Avon  under 
the  Statute  10  Anne  are  real  estate,  and  subject  to 
dower.     Buckeridge  v.  Ingram.  -         •         -         -  II.  6J 

See  Wai  157. 

NEAREST  OF  BLOOD. 
See  Prognntiiy. 

NE  EXEAT  REGNO. 

1.  Between  foreigners.   Answer  read  ;  the  application  not 

being  in  nature  of  affidavit  for  bail,  bat  to  discretion: 
not  originally  applicable  betweea  subjects. 

2.  Affidavit  must  be  positive. 

3.  Against  resident  in  the  West  Indies, 

4.  On  matter  of  account.     General  affidavit  of  belief  of 

intent  to  quit  the  kingdom  sufficient. 

5.  No  suhpopna.     On  personal  service  the  parly  must  ap- 

pear ;  and  then  apply  to  supersede ;  not  on  his  affi- 
davit. 

6.  Analogy  to  special  bail. 

7.  Refused. 

8.  Not  on  undertaking  for  indemnity.     Equitable  demand 

in  nature  of  debt  necessary. 

-^'  >  In  alimony  only  for  arrears  and  costs. 

1 1.  Analogy  to  bail. 

12.  For  arrears  of  alimony  and  costs. 

13.  )  Positive  affidavit  of  intent  to  go  abroad  necessary;  that 

14.  )      the  debt  will  be  endangered,  sufficient 

15.  A  high  Prerogative  Writ. 

16.  Affidavit,  that  the  debt  will  be  endangered,  sufficient. 

17.  A  high  Prerogative  Writ,  applied  to  private  right  with 

great  caution. 

18.  For  a  bailable  demand :  viz.  an  admitted  balance. 

19.  Discharged  after  bail  twice  and  action  discontinued. 

20.  Not  discharged  on  denying  intent  to  go  abroad. 

21.  Not  00  belief  without  the  ground  shewn. 

22.  On  Prerogative  to  restrain  or  recal  a  subject. 

23.  High  Prerogative  Writ  for  State  purposes  ;  extended  to 

private  transactions ;  cot)6ned  to  equitable  debt : 
affidavit  positive:  information,  &c.  only  on  pure  ac- 
count :  application  prompt. 

24.  Not  to  restrain  a  Member  of  Parliament  going  to  /n> 

land, 

25.  To  restrain  going  to  Scotland, 
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^.  Original  object. 

^7.  Order  in  nature  of  it  by  the  Exchequer, 

28.  Not  on  information,  <^c.  of  intent,  d-e. 

20.  In  account,  though  bail  might  be  had. 

30.  In  alimony  limited  to  arrears. 

dl.  Not  on  legal  demand  against  an  attorney,  as  privileged. 

32.  In  account;  though  bail  might  be  had.     Positive  aOi- 

davit  of  the  debt  conclusive  :  of  threat,  <^c.  to  go 
abroad  necessary. 

33.  On  affidavit,  not  by  plaintiff,  to  information,  <^c.  of  in- 

tent to  quit  the  kingdom,  according  to  its  nature. 

34.  Prayer  for  the  writ  not  essential:  nor  affidavit  of  debt^ 

oo  Report  confirmed. 

35.  No  notice. 

36.  By  Committee  of  lanatic  to  restrain  East  India  captain 

from  the  voyage:  that  the  debt  will  be  endangered, 
sufficient. 

87.  Discharged:  Plaintiff  resident  in  Scotland:  affidavit  of 

intent  not  positive,  &c. 

88.  Affidavit  must  be  positive,  except  as  to  balance  of  ac- 

count. 

39.  Analogy  to  bail  not  universal. 

40.  The  writ  always  states  the  ground. 

L  Writ  of  Ne  exeat  Regno,  obtained  by  one  French  emigrant 
against  another,  discharged  upon  the  circumstances,  ap-  . 
pearing  upon  the  affidavits  in  support  of  the  Bill,  and 
upon  the  Answer ;  which  may  be  read  :  the  application 
not  being  in  the  nature  of  an  affidavit  to  hold  to  bail^ 
but  to  the  discretion  of  the  Court ;  applying  a  remedy, 
not  in  its  origin  distinctly  applicable  to  private  trans- 
actions between  subject  and  subject.  It  is  very  delicate 
to  apply  it  as  against  foreigners  ;  and  it  would  be  a  ne- 
cessary term,  that  it  shall  be  simply  a  case  of  equity. 
De  Carriei'e  v.  De  Calonne.        -----  IV.  577 

2.  Affidavit  to  support  a  writ  of  Ne  exeat  Regno  must  be 

positive.     Roddam  v.  Iletliermgton.     -         -         -         -  V.     91 

3.  Writ  of  Ne  exeat  Regno,  obtained  by  a  resident  here 

against  a  resident  in  the  West  Indies  upon  a  demand 
arising  there,  when  the  Answer  came  in,  was  discharged 
under  the  circumstances,  with  costs  against  the  prochein 
amy  of  the  infant  plaintiff:  but  upon  the  admissions  in 
the  Answer  the  defendant  was  ordered  to  give  security 
to  abide  the  decree.     Roddam  v.  Hetlierington,  -  V.     91 

k  The  writ  otNe  exeat  Regno  issued  properly:  the  subject 
b^ing  matter  of  account.  A  general  affidavit  of  belief 
of  the  defendant's  intention  to  quit  the  kingdom  is  suf- 
ficient, without  the  circumstances,  upon  which  that 
belief  is  founded.  (See  No.  14,  20,  1,  3,  8,  32,  3,  7,  8.) 
Russell  V.  Asby.         -        -        -        -        -        -        -  \.    9Q 

5.  Upon  an  appUcation  for  the  writ  of  Ne  exeat  Regno  no 
subpoena  is  served :  but  upon  personal  service  of  the 
writ  the  party  is  bound  to  appear  and  to  put  in  his  An- 

c  c2 
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swer ;  and  then  he  may  apply  to  supersede  the  writ ; 

but  not  upon  his  affidavit.     Russell  v.  Asby.         -         -  V.    96 

6.  Analogy  between  the  applications  for  the  writ  of  Ne  exeat 

Regno  and  to  a  Judge  to  hold  to  special  balL       -         -  V.    97 

7.  The  writ  of  Ne  exeat  Regno  refused  :  the  circumstances 

not  affording  a  sufficient  ground.  Gardiner  v.  Edwards.  Y •  591 

8.  A  writ  oiNe  exeat  Regno  refused  upon  an  undertaking 

for  an  indemnity.  To  obtain  it  there  must  be  an  equitable 
demand  in  the  nature  of  a  debt  actually  due.  Cock  v. 
Ravie. ^      .        .        .  VI.  283 

9.  Writ  of  Ne  exeat  Regno  issues  in  the  ease  of  alimony ; 

but  only  for  sums  actually  due,  and  costs.     Shaftoe  v. 

Shaftoe.    .        .        .        -        .        .        .        .        .         Vn.  171 

10.  Writ  of  Ne  exeat  Regno  issues  in  the  case  of  alimony ; 

but  only  for  sums  actually  due,  viz.  arrears  and  costs. 

Dawson  v.  Dawson.  ------         VII.  17S 

1 1.  Analogy  between  the  writ  of  Ne  exeat  Regno  and  bail.  -         VII.  174 

12.  Writ  of  Ne  exeat  Regno  for  arrears  of  aUmony  and  costs* 

Oldham  V.  Oldham. -         VIL  410 

13.  Affidavit  for  a  writ  of  Ne  exeat  Regno  must  state  an  in- 

tention to  go  abroad  ;  that  the  defendant  will  hide  him- 
self is  not  sufficient.  It  must  be  positive,  that  he  is 
going  abroad ;  or  to  some  declaration,  that  he  is,  by 
himself,  not  a  third  person.     Oldham  v.  Oldham.         -         VIL  410 

14.  To  obtain  a  writ  of  Ne  exeat  Regno  the  affidavit  must  be 

positive  as  to  the  intention  to  quit  the  kingdom,  or 
declarations  to  that  effect.  (See  No.  4.)  It  is  sufficient, 
that  the  debt  will  be  endangered ;  without  stating,  that 
it  is  to  avoid  the  jurisdiction.     Etches  v.  Lance.  -         VH.  417 

15.  Ne  exeat  Regno  a  high  prerogative  writ.         -        -         -         VII.  417 

16.  To  obtain  a  writ  of  Ne  exeat  Regno,  it  is  sufficient,  that 

the  affidavit  states,  that  the  debt  will  be  endangered ; 
without  alleging,  that  the  purpose  of  going  abroad  is 
to  avoid  the  demand.     Tomlinson  ▼.  Harrison.     -         -        VIII.    32 

17.  Writ  of  Ne  exeat  Regno  a  high  prerogative  writ;  and 

apnlied  to  cases  of  private  right  with  great  caution  and 

jealousy.  --------        VIII.    33 

18.  Writ  of  Ne  exeat  Regno  for  a  demand,  upon  which  bail 

might  be  had;  viz.  the  admitted  balance  of  an  account; 
on  the  ground,  that,  if  bail  was  given,  the  plaintiff,  dis- 
puting the  balance,  would  be  entitled  to  an  account; 
and  the  defendant  could  not  put  him  to  his  election  to 
sue  at  law  or  in  equity  except  upon  terms.  Jones  y. 
Sampson. VIII.  593 

19.  Plaintiff,  having  twice  held  the  defendant  to  bail,  ob- 

tained  a  writ  of  Ne  exeat  Regno;  discontinuing  the 

action.     The  writ  discharged.  .^lm*«/*cA:  v.  JBorX'fcy.      -        VIIL  594 

20.  Writ  of  Ne  exeat  Regno  upon  declarations,  or  facts,  as 

evidence  of  the  intention  to  go  abroad,  not  discharged 
upon  affidavit,  denying  the  intention.  Amsinck  v.  Bark-- 
lay.  -        -        -        -.-        -        "•-        -       VIIL  5M 


NE  EXEAT  REGNO.  40B 

Vol.    Page 

SI.  Belief,  without  circumstances  or  declarations,  shewing  the 

ground  of  it,  will  not  sustain  a  writ  of  Ne  exeat  Regno.        VIII.  597 

SZ.  Prerogative  by  writ  of  Ne  exeat  Regno  to  restrain  a  sub- 
ject from  leaving  the  kingdom ;  and  by  the  Great  or 
jPrivy  Seal  to  recal  a  subject  abroad;  and,  if  not  obeyed, 
to  take  his  property.  ------  X.68 

53.  Writ  of  Ne  exeat  Regno  a  high  prerogative  writ,  ori- 
ginally applicable  to  purposes  of  State ;  afterwards  ex- 
tended to  private  transactions;  confined  to  cases  of 
equitable  -debU  The  affidavit  must  be  as  positive  as  an 
Affidavit  to  hold  to  bail;  information  and  belief  admitted 
only  upon  matter  of  pure  account,  as  between  partners 
and  executors.  The  application  ought  to  be  as  prompt 
as  possible.    Jackson  v.  Petrie.  -        -        -        -  X.  164 

"24.  Writ  otNe  exeat  Regno ^  to  restrain  a  Member  of  Par- 
liament going  to  Ireland^  refused.  Bernal  v.  Marqtds 
of  Donegal.       --------  XI.     43 

S5«  Ne  exeat  Regno  to  restrain  going  to  Scotland        -        -  XI.    46 

jS6.  Original  object  of  the  writ  of  Ne  exeat  Regno  to  prevent 

a  subject  going  to  the  king's  enemies.  -        -        .  XI.     46 

587.  The  Court  of  Exchequer  grant  orders  in  nature  of  the 
writ  of  Ne  exeat  Regno ;  applying  them  only  to  cases, 
to  which  this  Court  would  apply  the  writ.  -        -  XI.     46 

28.  To  obtain  a  writ  of  Ne  exeat  Regno  an  affidavit  to  infor- 
mation and  belief  of  an  intention  to  quit  the  kingdom, 
or  circumstances,  making  it  necessary,  as  an  order  for 
military  officers  to  join  their  regiments  abroad,  not  suf- 
ficient.    Hannay  v.  AP Entire.  -  -        -        -  XI.     54 

'29.  In  account  the  writ  Ne  exeat  Regno  granted ;  though  bail 

might  be  had  at  law.  -----        ^  XI.     55 

30.  The  writ  of  Ne  exeat  Regno  is  in  the  nature  of  equitable 

bail :  therefore,  in  the  case  of  alimony  marked  only  for 
the  arrears  actually  due;  and  not  carried  farther  by 
analogy  to  the  case  of  a  Judge  holding  to  bail  for  un- 
certain damages  upon  a  personal  tort.  Ilaffey  v.  Haffey.        XIV.  261 

31.  Writ  oi  Ne  exeat  Regno,  upon  a  legal  demand  against  an 

attorney,  on  the  ground  of  his  privilege,  by  analogy  to 

the  case  of  equitable  demands,  refused.  Gardner  v. .         XV.  444 

32.  Writ  of  Ne  exeat  Regno  upon  the  concurrent  jurisdic- 

tion in  account;  though  bail  might  be  had  at  law. 
Against  a  positive  affidavit  the  defendant's  affidavit,  or 
evidence  of  the  plaintifi*'s  admission,  that  no  debt  is 
due,  wiH  not  avail.  The  affidavit  of  a  threat  or  in- 
tention to  go  abroad  must  be  positive  ;  not  upon  infor« 
mation  and  belief.  Jones  v.  Alephsin.  -  -  -  XVI.  470 
SS.  Writ  of  Ne  exeat  Regno,  on  affidavit,  not  by  the  plaintifT, 
to  information  and  belief  of  intention  to  quit  the  king- 
dom, according  to  the  nature  of  the  information ;  as, 
where  received  from  persons  of  the^^  defendant's  family, 
that  they  were  about  to  go  to  the  Isle  of  Man.  Cot' 
Mnsonv .  - XVUI.  853 
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84.  Prayer  for  the  writ  of  Ne  exeat  Regno  in  the  bill  not  es- 
sential ;  nor  affidavit  of  the  debt,  established  by  the 
Master's  Report,  absolutely  confirmed.  Collinson  t» 
V. .    .        .        . XVIILi 

55.  No  notice  of  motion  for  the  writ  of  Ne  epceat  Regno.     -    XVIII.  3. 

56.  Writ  of  Ne  exeat  Regno  obtained  on  behalf  of  a  lunatic 

by  his  committee  on  a  note,  as  given  for  the  balance  of 
an  account,  restraining  the  captain  of  an  Ectst  India 
ship  from  proceeding  on  his  voyage.  That  the  debt 
will  be  endangered  is  sufficient,  without  stating,  that  the 
object  is  to  avoid  the  jurisdiction.     Stewart  v.  Graham,       XIX.  3 

57.  Writ  of  Ne  exeat  Regno  discharged ;  as  having  issued 

improperly  on  the  affidavit  of  a  plaintiff,  resident  out  of 
the  jurisdiction,  in  Scotland,  sworn  before  a  Justice  of 
the  Peace  there ;  not  positive  to  a  declared  intention :  a 
defect  not  supplied  by  the  avowal  in  defendant's  affi- 
davit of  his  intention  to  return  to  his  house  of  business 
in  Jamaica ;  where  alone  he  has  the  means  of  settling 
the  account.  Hyde  v.  Whitfield.  -  -  -  ^  XIX.  S* 
88.  To  support  a  Ne  exeat  Regno,  which  issues  only  on  an 
equitable  debt,  as  at  law  to  hold  to  bail,  the  affidavit 
must  be  positive,  except  that  belief  of  the  balance  of 
an  account  is  sufficient.     Hyde  v.  Whitfield.  ^         -       XIX.  3^ 

39.  The  analogy  between  the  writ  of  Ne  exeat  Regno  and  a 

bailable  writ  at  law,  not  universal.  The  Court  of 
King's  Bench  formerly  would  not  hear  defendant  to 
reduce  the  amount  of  bail :  but  this  Court  always  heard 
defendant,  attempting  to  get  rid  of  the  writ.         -         -       XIX.  J 

40.  The  ground,  on  which  the  writ  of  Ne  exeat  Regno  issued^ 

is  always  stated  in  the  body  of  it.         -         -         -         -       XIX.  3* 

See  Bail  5.     Baron  and  Feme  3.   (Alimony  \,)     Payment 
into  Court  2. 

NEGATIVE  PLEA. 

See  Pleading  57. 

NEGLIGENCE. 

See  Forfeiture  3.     Laches. 

NEIGHBOUR. 

See  Evidence  (Pedigree  5.) 

NEW  TRIAL. 

a'  ^  Repeated  in  civil  cases :  distinction  of  criminal ;  not 
^*  \  of  right,  bat  discretion  with  consent  of  the  Attorney- 
/  J       General. 

5.     For  excessive  dawBges  the  Court  guards  against  death 
of  defendant. 

'  ^  After  trial  at  Bar ;  distinction  at  law. 
B.    Discretionary ;  though  evidence  improperly  rejected, 
1,  Three  trials  frequent ;  and  a  fourth  has  been  granted,  IV«  20 
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2.  After  three  ejectments  tried  in  Ireland,  an  issue  out  of 
Chancery  was  tried  between  the  same  parties  upon  the 
same  pomt.  A  new  trial  was  afterwards  granted  upon 
appeal  to  the  House  of  Lords;  and  after  that  another 
ejectment  was  tried.     Lord  Sherborne  v.  Naper.  -    IV.  206,  ». 

S.  There  is  no  question  of  civil  right,  that  in  the  ordinary 
course  of  the  jurisdiction  of  this  country  may  not  go 
through  three  inquiries.      ------  IV.  207 

4.  In  criminal  cases  a  repeated  inquiry  is  not  matter  of  right, 

but  of  discretion ;  and  can  only  be  had  with  the  consent 

of  the  Attorney-General. IV.  207 

5.  Upon  a  motion  for  a  new  trial  for  excessive  damages,  the 

Court  of  Law  would  take  care,  that  the  right  of  the 
plaintiff  should  not  be  prejudiced  by  the  death  of  the 
defendant. VI.    90 

6.  No  doubt  of  the  right  of  this  Court  to  grant  a  new  trial 

after  a  trial  at  bar.     Principle,  that  the  conscience  of 

the  Court  must  be  satisfied.         -        -         -        -         -  IX.  165 

7.  New  trials  after  trials  at  bar  granted  here,  when  the 

Courts  of  law  would  not  grant  them.  -         -         -         -  IX.  165 

8.  Discretion  to  refuse  a  new  trial  of  an  issue;  if  justice 

has  been  done  upon  the  whole ;  though  some  evidence 

may  have  been  improperly  rejected  at  law.  -         -  XI.     51 

See  Evidence  5B.      Fraud  13.     Issue  at  Law  I.     Tithe  9. 
Will  284. 

NEXT  FRIEND. 

See  Infant  22.     Prochein  Amy.     Trust  91. 

NEXT  OF  KIN, 

1.  Brothers,  exclusive  of  nephews,  Arc.   under  residuary 

bequest  to  *'  the  next  of  kin  in  equal  degree." 

2.  Whether  bequest  by  those  words  merely  should  not  be 

confined   to  nearest  of  kindred,  viz.  brothers,  &c, 
excluding  nephews,  drc. 

3.  Technical  signification,  with  reference  to  the  statute. 

1.  Under  a  residuary  bequest  to  "  the  next  of  kin  in  equal 
"  degree  '*  brothers  entitled ;  excluding  nephews  and 
nieces.     Wimbles  v.  Pitcher,       -         -         -         -         -         XII.  433 

g.  Whether  a  bequest  to  "  next  of  kin,"  without  reference 
to  the  Statute  of  Distributions  or  a  division  as  in  case 
of  intestacy,  should  not  be  confined  to  nearest  of 
kindred,  as  brothers  and  sisters,  excluding  nephews 
and  nieces,  quaere,     -------       XIX.  404 

3.  Technical  signification  of  the  words  "  next  of  kin,"  with 

reference  to  the  Statute  of  Distributions.     -         -        -       XIX.  404 

See  Baron  and  Feme  28.  Bill  to  perpetuate  Testimony  2. 
Charity  30.  Evidence  13.  Executor  30.  37.  39.  40. 
41.  52.  66.  60.  67.  68.  69.  60.  79.  88.  89.  Fraud  22. 
Lunacy  59,  Relations.  Representative  IrlQ.  Residue, 
Resulting  Trust  1.  Trust  7.  8.  14.  20.  21.  40.  41.  44. 
48.  53.  54.  65.  66.  57.  59.  74.  98.  113.  Voluntary 
Settlanent,  Sfc.  2.     Will  48.  173.  261.  252.  253. 
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NOBLEMAN. 
See  Domidl  5.     Peer,    Practice  200.    Primlegt  1, 

NOMINAL  PARTNER- 

See  Partner  60.  62. 

NON-ACCESS. 
See  Legitimacy  1. 

NON-CLAIM. 

See  Fine  5.     Presumption. 

NON-COMPOS. 

See  Practice  314. 

NON  DECIMANDO. 

See  Tithe  16. 

NON  SANE  MEMORY. 

See  Lunacy, 

NON-USER. 
See  Mine  1. 

NOTARY  PUBLIC. 

See  Evidence  14. 

NOTES,  BANK. 

See  ^t7/298. 

NOTE,  LOST. 

See  Jurisdiction  33. 

NOTE,  PROMISSORY. 
See  Interest  19.  28.  43.    Jurisdiction  17. 

NOTICE. 

1.  By  vendee's  stating,  that  he  has  bought,  and  vendor's 

tsilence. 

2.  Distinction  between  dower  and   mesne  incnnibrance ; 

preventing  the  preference  by  getting  in  the  legal  es- 
tate in  the  latter  case. 

3.  To  drawer  necessary  though  acceptor  bankrapt. 

4.  Want  of  it  to  intermediate  parties   available   to   one 

having  notice. 
6.    Actual,  or  constructive ;  as  to  an  agent:  requisites  to 
that. 

6.  Of  tenant's  possession  to  a  purchaser  is  notice  of  the 

interest. 

7.  Implied. 

8.  Of  lease  to  purchaser  is  notice  of  the  contents. 
'9,    Reasonable  for  the  Court  or  Jury. 

10.  Of  tenant's  interest  to  a  purchaser  from  possession. 

11.  Specific  performance  against  subsequent  purchaser  at 

an  advance,  with  notice. 

12.  Of  tenant's  interest  to  purchaser  from  possession. 

13.  To  drawer  necessary  ;  though  acceptor  bankrupt. 

1.  Vendee  says  he  has  boiight :  vendor  is  silent :  conclusive 

notice  to  a  third  person.      .-----  I- 

jS.  Distinction  between  the  cases  of  dower  and  a  mesne  in- 
cumbrance as  to  the  eiiect  ol'  notice^  preventing  the 
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preference  by  getting  in  the  legal  estate  in  the  latter 
case ;  not  in  the  former.     ...... 

Bankruptcy  of  acceptor  does  not  dispense  with  the  ne- 
cessity of  notice  to  the  drawer.  (See  No.  13.) 

A  person,  affected  by  notice,  has  the  benefit  of  the  want 
of  notice  by  intermediate  parties.        .... 

Notice  actual,  or  constructive;  as,  to  an, agent;  which 
must  be,  while  concerned  for  the  principal ;  and  in  the 
course  of  the  transaction,  which  b  the  subject  of  the 
suit.  ---..---- 

Notice  to  a  purchaser  of  possession  by  a  tenant  is  notice 
of  his  interest.  (See  No.  10,  12.) 

Notice  implied  from  the  nature  of  the  transaction. 

Notice  to  a  purchaser,  that  there  is  a  lease^  is  notice  of 
its  contents.     Hall  v.  Smith.       .        .        .        .        - 

Reasonable  notice  a  question  for  the  Court  or  Jury. 

The  possession  of  a  tenant  is  notice  to  a  purchaser  of  the 
actual  interest  he  may  have,  either  as  tenant ;  or  farther, 
as  in  this  instance,  by  an  agreement  to  purchase  the 
premises.    Daniels  v.  Damson.    (See  No.  8.  12.) 

Specific  performance  of  a  contract  to  purchase  enforced 
against  a  subsequent  purchaser,  at  an  advanced  price, 
with  notice ;  who  was  decreed  to  convey  on  payment  to 
him  of  the  price,  for  which  the  plaintiff  contracted. 
Daniels  v.  Davison.  ...... 

The  possession  of  a  tenant  is  notice  to  a  purchaser  of  the 
actual  interest  he  may  have,  either  as  tenant ;  or  farther, 
as  in  this  instance,  by  an  agreement  to  purchase  the 
premises.    Daniels  s.  Davison.    (See  No.  8.  10.) 

Bankruptcy  of  acceptor  does  not  dispense  with  notice  to 
the  drawer.    (See  No.  3.)- 

See  Bank  of  England  4.  Bankrupt  35.  Baron  and  Feme 
(Separate  Property  6.  6.)  Bill  of  Exchange.  Contract 
12.  14.  36.  Copyhold.  Lien  3.  Mortgage  15.  18.  20. 
21.  31.  (Equitable  6.)  Partner  54.  Pleading  13.  42. 
Practice  5.  192.  225.  Purchase  6.  7.  9.  18.  27.  34. 
jRegistry  1.4.6.  Release  1.  Term  3.  4.  Trust  42. 
97.  101.  111.  Voluntary  Settlement,  Sfc.  17.  IB. 

NUDUM  PACTUM. 

See  Consideration  4.     Contract  79. 

NUISANCE. 

1.  Jurisdiction  by  Inj unction  against  offensive  and   un- 

wholesome process  in  trade  not  without  trial ;  re- 
gnlating  the  time  of  trial  of  Indictment  depending^ 
as  against  relators  :  whether  as  against  defendants  ? 

2.  Injunction  with  caution  against  trade  offensive  and  in 

some  degree  unwholesome,  not  a  legal  nuisance. 
-9.    Jurisdiction  on  public  nuisance  in  highway  or  harboor: 

abatement,  if  on  the  King's  soil :  if  not  a  trial. 
4.     Not  by  manufacture  of  bricks. 
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6.     At  common  law  by  using  articles  recently  discovered. 
6.     At  common  law  a  powder-mill:  if  working  before  the 
Statute  1*2  Geo.  3,  not  liable  to  the  penalties. 

1.  Jurisdiction  by  Injunction  on  Information  by  the  Attorney- 
General^  at  the  relation  of  individuals^  against  a  nui- 
sance by  an  offensive  and  unwholesome  process  in  trade, 
not  exercised  without  a  trial  at  law ;  regulating  according 
to  justice  the  time  of  trial  of  an  Indictment  depending, 
and  removed  by  certiorari  into  the  King's  Bench  from 
the  Assizes,  as  against  the  relators  ;  whether  as  against 
the  defendants  ^^t/^r^.  Attorney-General  \.  Cleaver.     -    XVIIL  211 

12.  Instances  of  trades  offensive,  and  in  some  degree  un- 
wholesome, not  legally  a  nuisance :  a  sugar-house,  brew- 
house,  &c.  Injunctions  in  such  cases  cautiously  granted, 
and  not  ex  parte,        ------- 

3.  Jurisdiction  upon  public  nuisance  in  a  highway  or  a  har- 

bour; if  upon  the  King's  soil,  the  Crown  may  abate; 
if  not,  the  fact  must  be  tried  by  a  Jury.       -         -         - 

4.  Manufacture  of  bricks  not  a  nuisance.  -         .         . 

5.  Nuisance  at  Common  Law  by  using  articles  of  recent  dis- 

covery, as  gunpowder  or  gas,  so  as  to  cause  danger  to 
the  public.  -.--•--- 

6.  Construction  of  the  statute  IS  Geo.  3.  c.  61  ;  not  autho- 

rizing a  powder-mill,  which  would  be  a  nuisance  at 
Common  Law;  though,  as  working  at  the  commence- 
ment of  the  Act,  not  liable  to  the  penalties  imposed 
byit. 

See  Injunction  60. 
NUNC  PRO  TUNC, 

See  Practice  306. 
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OBLIGOR  AND  OBLIGEE. 

See   Bond,      Principal  and  Surety, 

OCCUPANT. 

1.  Executor  special  occupant. 

2.  Reqaisites. 

3.  Not  special  of  a  rent :  but  executor  may  be  qnasi  occu- 

pant. 

1.  Executor  may  be  a  special  occupant.      -         -         -         - 
S.  Requisites  to  occupancy;  a  vacant  possession,  and  a  filling 

up  of  it  by  some  person,  who  meant  to  occupy.     - 
S.  No  special  occupancy  of  a  rent;  being  an  incorporeal 
hereditament;  but,  if  the  heirs,  &c.  are  named  in  the 
grant,  the  executor  is  said  to  be  quasi  occupant. 

See  Assets  40.     Infant  33.     Trust  103.      WiU  69. 

OFFENSIVE  TRADE. 

See  Nuisance  2. 
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OFFICE. 

i.    Non-user  a  misdemeanor. 

2.     Sale  of  command  of  Government  Packet 

Non-user  is  a  misdemeanor  punishable  by  a  common 
Information.       --------  I.      8 

Bond  to  secure  an  annuity  to  the  obligor's  mother  for  life : 
the  condition  reciting,  that  by  the  recommendation  of 
friends  he  had  been  appointed  to  succeed  his  father  in 
the  command  of  a  Government  Packet,  but  on  the  ex- 
press condition  of  his  making  an  allowance  for  the  sup- 
port of  his  mother,  &c. ;  the  Master  of  the  Rolls  in- 
clined to  dismiss  the  bill  filed  against  his  executrix; 
but  gave  the  plaintiff  leave  to  bring  an  action.  Hart- 
p>eUy.HartwelL IV.  811 

See  Forfeiture  1.     Register'^  Office, 
OFFICE,  Register's. 

See  Chancery, 

OFFICER. 

See  Privilege  {Arrest  3.  6.) 

OFFICER'S  WIDOW. 
See  Clivers,  Lord,  Bounty  1.     Pension  1. 

OPENING  ACCOUNTS. 

See  Mortgage  19. 

OPENING  BIDDINGS. 

See  Biddings.     Practice  119.  126.  137.  206.  258.  312.  313.  342. 

OPERA. 

See  Contract  64- {Specif  c  Performance,)  Patent  1.  7^ea^re2.d. 

ORDER. 

See  General  Orders. 

ORDER,  General,  in  BANKRUPTCY. 
See  Vol.  XIII.  page  207.     XVI.  318.  319.  320.     XIX.  616,  n. 
Pankrupt  {Certificate  IQ,)  {Commission  14,)  {Petition  2.) 

ORDER,  NUNC  PRO  TUNC. 

See  Practice  366. 

ORDERS,  Holy. 
See  Contract  {Illegal  10.) 

ORDINARY. 

See  Tithe  13* 

ORE  TENUS  DEMURRER, 

See  Party  28. 

ORIGINAL  WILL. 
See  Practice  146.  178, 
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ORNAMENTAL  TIMBER. 
See  Injunction  22.  Landlord  and  Tenant  9.   Watte  3.  7. 8.  9.  32. 

ORPHANAGE  SHARE. 

See  Assets  3. 

OUTLAWRY. 

See  Practice  112. 

OUTSTANDING  TERM. 
See  Practice  156. 

OVERSEER  OF  the  POOR 
See  Bankrupt  {Proof  M.) 

OXFORD. 

See  CJopyrigAt  4. 

OYSTER  METERS. 
See  Jurisdiction  21. 


PARAPHERNALIA. 

See  Marshalling  5. 
PARCENER. 

See  Joint-tenant  7. 

PARENT  AND  CHILD. 

1.  Surrender  not  supplied  for  iUegilimate  child :  but  maio* 

teDaoce,  if  legacy  from  the  father  pajable  at  twenty^- 
one. 

2.  No  remedy  for  the  parish  against  executor  of  parent, 

leaving  children  without  maintenance. 

3.  Recovery  by  father  and  son,  tenants  for  life  and  in  tail, 

to  raise  money  for  the  father  and  re-settle,  giving  the 
sou  only  an  estate  for  life,  remainder  in  strict  settle- 
ment.    EOect  of  his  acquiesceuce. 

4.  Jurisdiction,  representing  the  King,  as  parens  patriate 

controlling  the  fa  therms  right. 

6.  Injunction  without  affidavit,  against  removing  a  Ward 

of  Court  even  to  Scotland. 
6. )  Jurisdiction  against  parents,   preaching  irrreligion  to 

7.  S    their  families,  or  in  constant  habits  of  drunkenness,  &c. 

'  1  Parents  purchasers  for  their  issue. 
10.     Guardian  and  maintenance  on  father's  ill-treatment. 

1.  The  Court  will  not  supply  a  surrender  for  a  natural  child ; 
but,  if  it  has  a  legacy  from  the  father  payable  at  twenty- 
one,  will  allow  maintenance.         .....  III. 

S.  A  father  may  leave  bis  children  without  a  maintenance ; 

and  the  parish  has  no  remedy  against  the  executor.      -  V«  4 

•S.  A  son,  tenant  in  tail  in  remainder,  when  just  of  age,  m 
1769,  joined  his  fether,  tenant  for  life,  in  a  recovery, 
for  the  purpose  of  raising  £J000  for  the  father,  and  re- 
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settling  the  estate,  the  son  taking  back  only  an  estate 
for  life,  with  remainder  to  his  first  and  other  sons,  &c. 
Whatever  equity  he  might  have  had  against  that  settle- 
ment was  lost  by  his  marriage  and  acquiescence  till  after 
the  death  of  his  father  in  1793;  though  under  the  cir- 
cumstances there  was  no  probability  of  issue.  Upon 
that  ground  a  bill  by  the  trustees  under  a  geneVal  trust 
for  his  creditors,  claiming  as  purchasers  under  the  stat. 
27  Eliz.  c.  4.  was  dismissed,  without  deciding,  whether 
they  could  sustain  that  character ;  or,  how  far  a  settle- 
ment, merely  as  being  voluntary,  is  affected  by  the  sta- 
tutes of  Elizabeth.     Brown  v.  Carter.         -        -        -  V.  862 

4.  Jurisdiction  of  the  Court  of  Chancery,  representing  the 
Kin^,  3LS  parens  patriae,  to  control  the  right  of  a  father 
to  tne  possession  of  his  child  under  circumstances. 
Order,  restraining  him  from  removing  the  child,  or  doing 
any  act  towards,  or  for  the  purpose  of,  removing  it,  out 
of  the  jurisdiction.  The  Court  would  not  give  the  pos- 
session to  the  mother,  having  withdrawn  from  her  hus- 
band.    De  Manneville  v.  De  Manneville.    -        -        -  X.    52 

5*  No  affidavit  necessary  to  obtain  an  order,  that  a  child,  a 
Ward  of  Court,  shall  not  be  taken  out  of  the  jin*isdic- 
tion,  even  to  Scotland,        ------  X.     56 

6.  Jurisdiction  to  prevent  parents  preaching  irreligious  doc- 

trines in  the  presence  of  their  families.        -        -        -  X.     58 

7.  Jurisdiction  to  remove  a  child  from  its  father,  in  constant 

habits  of  drunkenness  and   blasphemy,  poisoning  the 

infant's  mind.  -------  X.     61 

8.  Husband  and  wife  purchasers  by  the  marriage  for  their 

children.  XL  228 

9.  Parties  to  a  marriage  settlement  are  purchasers  for  their 

issue.         .--------  XL  285 

10.  Order  for  a  guardian  and  maintenance  for  infants  upon 

ill-treatment  by  their  father.     Whitjield  v.  Hales.         -         XII.  492 

See  Advancement  1.  2.  Bankrupt  22.  Baron  and  Feme 
81.  82.  83.  84.  (Separation  4.)  Bastard,  Consideration. 
Construction  6.  Cmitract  55.  Election  20.  22.  Evi- 
dence {Witness  2.)  Infant.  Interest  14.  16.  17.  20.  21. 
22.  24.  41.  Maintenance,  Portion.  Power  {Appoint- 
ment 26.)  Satisfaction  2.  4.  13.  14.  16.  21.  25.  40.  41. 
42.  43.  44.  47.  49.  50.     Trust  51.  110.      Will  245. 

PARISH. 

See  WiU  257. 

PARISH  CLERK. 

See  Ward  of  Court  3. 

PARISH  REGISTER. 

See  Evidence  49.  53.  54. 

PARLIAMENT,  Act  of. 
See  Vendor  and  Vendee  18. 
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PARLIAMENT,  Member  of. 

I.  Costs  against  the  officer  for  an  arrest. 

1.  Costs  against  an  officer,  violating  the  privilege  of  Par- 
liament from  arrest.  «-----    XVIII. 
See  Bankrupt    (Privilege  6.)      Demurrer  7.      Ne  exeat 
Regno  24.     Practice  348.     Privilege  3.    Qualification^ 

PAROL  AGREEMENT. 

See  Contract  3.  11.  109.  Creditor  3.  Evidence  4.  Frauds^ 
Statute  of,  3.  6.     Partner  4.     Pleading  1 1 . 

PAROL  DEMURRING. 

See  Assets  21.     Infant  17. 

PAROL  EVIDENCE. 

See  Baron  and  Feme  6.  9.  10.  Contract  (Specific  Per-* 
formance  11.  13.  42.  43.  44.)  Evidence  70.  71.  Exe^ 
cutor  94.  95.  96.  Legacy  61.  63.  Mortgage  12.  Prin^ 
cipal  and  Surety  1.  Residue  3.  4.  Satisfaction  23.  34« 
36.40.  7r««*27.  41.  56.  Will  72.  166.  167.  23©- 
(Ambiguity  1.  2.)  (Mistake  12.)  (Republication  2.) 
(Revocation  21.  22.) 

PAROL  PROMISE  op  MARRIAGE. 

See  Marriage  8.  9. 

PAROL  REVOCATION. 

See  Revocation  11.  16. 

PAROL  WAVER. 

See  Contract  (Specific  Performance  55.) 

PARTICEPS  CRIMINIS. 

See  Frai/rf  40.     Policy  (Public  2.) 

PARTICULAR  ESTATE. 

See  Remainder  I. 

PARTITION. 

1.  Not  prerented  by  settlement. 

2.  Equitable  jurisdiction. 

3.  Costs  apportioned. 

4.  Agreement  for  it  established  against  a  convejance  and 

devise. 
6.    Future  contingent  title  no  objection. 

^'  >  Of  a  honse. 

8.  Commissioners  equally  divided. 

9.  Distinguished  from  exchange. 

10.     Whether  under  power  to  exchange. 

II.  Among  joint  proprietors  by  analogy  to  the  writ. 

12.  On  bill  the  interests,  &c.  ascertained  by  the  Court* 

13.  Never  aSects  third  parties. 

14.  Commission  from  the  difficulty  at  law. 

1,  The  estate  of  a  tenant  in  common  cannot  be  so  settled 
on  marriage  of  one  as  to  prevent  the  right  of  the  others 
to  make  partition.       .......  II.  I 
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Partition  is  a  proceeding  at  common  law :  but  Chancery 
entertains  suits  for  it;  though  no  original  jurisdiction; 
and  no  express  authority  is  given  by  the  statute  as  to 

joint-tenants.      -        - -  IL  124 

Chi  a  bill  for  partition  the  costs  of  executing  the  commis- 
sion and  of  all  necessary  proceedings  in  the  cause  must 
be  defrayed  by  the  parties  in  proportion  to  their  inte- 
rests.    Calmady  v.  Calmady.      -        -        -         -        *  II.  568 

Agreement  for  partition  established   against  a  convey- 
ance ;  and  against  a  devise ;  operating  as  a  revocation 
by  depriving  the  testatrix  of  all  interest  in  the  estate 
devised.    KnoUt/s  v.  Alcock.      -----  V.  648 

No  objection  to  a  partition,  that  other  persons  may  come 

in  esie^  and  be  entitled.     WiUs  v.  Slade.     -        -        -  VI.  498 

A  Commission  for  partition  of  a  house  decreed.    Ttirner 
y.  Morgan.         --------       VTII.  143 

Partition  of  a  house  by  writ.  -----       VIII.  145 

Under  a  Commission  of  partition  to  four  Commissioners 
two  different  returns  were  made  ;  each  by  two  Commis- 
sioners.   The  Court  would  not  act  upon  either ;  and 
another  Commission  issued  to  five  Commissioners.  Wat^ 
son  v.  Tlte  Duie  of  Northumberland,  -        -.        -  XI.  153 

Distinction  between  exchange  and  partition.  -        -  XI.  476 

Whether  a  power  to  exchange  can  be  executed  by  par- 
tition, qucere.    .-----•-  XI.  47S 

Decree  for  partition  among  several  joint  proprietors;  and 
no  objection  from  a  covenant  not  to  inclose  without  ge- 
neral consent,  rights  of  common,  and  the  inequality 
and  uncertainty  of  the  shares  in  proportion  to  other 
estates.       The   Decree    directed   a  reference  to   the 
Master  to  inquire,  whether  the  plaintiff  and  defendants, 
or  any  and  which,  are  entitled ;   and  in  what  shares, 
according  to  the  respective  values  of  the  other  estates ; 
and  then  a  Commission  to  divide  accordingly;  the  costs 
of  the  partition  to  be  borne  by  the  parties  in  propor- 
tion to  the  value  of  their  respective  interests ;  and  no 
previous  or  subsequent  costs ;  by  analogy  to  the  pro- 
ceeding at  law.     Agar  v.  Fairfax.       -         -        -         -      XVIt.  5^3 

Upon  a  Bill  for  partition  the  interests  and  proportions  to 

be  ascertained  by  the  Court;  not  the  Commissioners.   -     XVII.  543 
A  partition  never  affects  third  parties :  rights  of  common, 

for  instance. ---      XVII.  544 

Commission  to  make  partition  not  under  the  authority  of 
any  Act  of  Parliament ;  but  from  the  difficulty,  attend- 
ing partition  at  law ;  where  the  plaintiff  must  prove  his 
title,  as  he  declares,  and  also  the  titles  of  the  defend** 
ants ;  by  analogy  to  the  equitable  jurisdiction  in  the 
case  of  dower.  -------     XVII.  522 

See  Devise  (Revocation  1.  2.)     Power  7.  21.  22.     /?cw- 
caiiou  2.  3.  21.  22.  20. 
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PARTNER. 

1.  ExectttioD  for  a  moiety  under  jadgmenfe  tg^ainst  oner 

on  failure  of  one  equitable  distribution  to  joint  cre^ 
ditors. 

2.  No  survivorship  on  joint  expenditure  on  leasehold  or 

freehold  in  the  way  of  trade. 

3.  Contract  for  advantage  to  one  in  the  way  of  trade  not 

usurious. 

4.  By  parol  contract. 

5.  Discharge  of  assets. 

6.  Bound  by  execution  of  one  in  presence  of  the  othert. 

7.  Action  against  ail ;  though  one  an  infant. 

8.  Joint  property  cannot  be  held  against  the  joint  cre- 

ditors under  execution  for  separate  debt. 

9.  Right  of  assignee,  <^c.  of  separate  creditor  subjeol  to 

the  joint  account. 

10.  Whether  good-will  survives. 

11.  Profits  after  death  of  one  joint  property. 

12.  Plea  in  abatement  of  partner  abroad. 

13.  Not  liable  on  separate  transaction  without  agreement. 

14.  Separate  property  by  registry  and  employment  of  m 

ship. 

15.  Distinct  partnerships  of  three,  and  two  of  them:  the 

property  on  bankruptcy  according  to  the  order  and 
disposition. 

16.  Joint  interest  in  a  lodge  of  Freemasons :  suit  by  some» 

representing  the  others. 

17.  Modes  of  dissolution. 
IB.     Injunction  against  survivor. 

19.  Power  to  bind  the  firm :  authority  or  approbation  no^* 

cessary,  if  the  transaction  is  in  its  nature  separate. 

20.  No  specific  execution  of  agreement  for  partnership. 

21.  By  purchase  of  real  estate  equally,,  to  be  used  in  trade,, 

the  nature  of  the  property  not  varied. 

22.  Retirement :  effecting  a  transfer  of  the  property. 

23.  EOect  of  dissolution  by  retirement  upon  the  joint  ere* 

ditors. 

24.  Equity  on  dissolution. 

25.  Separate  execution  :  whether  subject  to  the  account. 

26.  Claim  of  debt,  as  received  b}'  retired  partner.     Excep- 

tion  as  to  merchants'  accounts  in  the  Statute  6f 
Limitations.    Laches. 

27.  Payment  to  one  a  disc  barge. 

28.  Cannot  sue  separately. 

29.  On  dissolution  by  bankruptcy  of  one  the  assignees 

entitled  to  share  in  subsequent  profits  of  the  original 
capital:  whether,  if  applied  jointly  with  other  funds* 

30.  Implied  obligations  among  partners. 
81.     Partnership  after  determination  continuing  as  to  third       .  ,.! 

persons.  ;      *  li.^i 

32.  Survivorship  of  the  legal,  not  the  beneficial,  ialf reat« 

Executor's  right  to  a  sale. 

33.  Whether  good-will  survives. 

34.  Signature  of  one  binding. 
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d5.    AMignment  of   one   for  separate  debt  sabject  to  the 
joint  debts. 

36.  Sight  on  bankmptcy  of  one  to  an  acconnt,  not  a  pro- 

portion of  specific  articles. 

37.  Unlimited  partnership  determinable  withont  notice. 

38.  Partnership  without  stipulation  in  equal  moieties. 

39.  Affidavits  after  answer  on  motion  for  injunction,  &c. ; 

as  in  waste. 

40.  Equitable  right  of  partners  subject  to  the  joint  debts. 

41.  Without  articles,  and  for  indefinite  period,  may  dis- 

solve without  notice. 

42.  Consequence  of  dissolution  a  general  sale  and  account. 

43.  Continuing  trade  after  dissolution  with  the  joint  pro- 

perty must  account. 

44.  Renewing  lease  in  his  own  name  clandestinely  a  trustee. 

45.  Dintinclion  as  between  themselves  and  third  persons. 

46.  Separate  execution  against  joint  property,  subject  to 

the  joint  account. 

47.  Creditor  may,  not  bound  to,  resort  to  dormant  partner. 

48.  Cannot  claim  in  competition  with  joint  creditors. 
40.     Creditors  have  no  general  lien. 

50.  By  agreement  for  profits. 

61.  Hy  lending  name ;  though  to  bear  no  loss. 

6*2.  Accounts  refused  before  answer. 

63.  By  share  in  profits. 

64.  Dormant :  option  of  creditor  without  notice. 

65  ) 

^'  ^  Dormant :  plea  in  abatement. 

67.  By  share  in  profits. 

68.  Dormant:  option  of  creditor. 

69.  Dormant:  plea. 
00.  By  use  of  name. 

61.  Mortgage  to  partners,  their  heirs  and  assigns,  to  secure 

debts  to  them  or  the  survivor :  whether  available, 
if  another  added  ;  in  whose  time  the  debt  accrued. 

62.  Dormant  distinguished  from  nominal.    Not  by  salary, 

not  charged  on  profits. 

63.  Action  by  one  for  a  debt  to  him  and  another ;  and  the 

difficulties  upon  that. 

1.  Judmient  agauist  one  of  two  partners :  execution  to  be 

only  of  a  moiety  :  but  in  equity  upon  the  failure  of  one 
the  partnership  fund  is  to  be  distributed  among  the 
Joint  creditors.  -.---•-  I.  210 

2.  If  joint-tenants  of  leasehold  or  freehold  estate  lay  out 

money  jointly  upon  it  in  the  way  of  trade,  there  is  no 
survivorship.       --------  I.  4>i5 

3.  An  advantage,  to  be  taken  by  a  partner  out  of  the  trade, 

may  be  measured  in  any  way  agreed  on ;  and  will  not 

be  usurious.        -.------  II.  J:4S 

I.  Bill  by  partner  urxder  a  parol  agreement,  charging  mis- 
conduct in  the  other  partner,  and  praying  a  dissolution, 
account,  and  injunction  from  executing  securities  in  the 
name  of  the  firm  :  demurrer  to  the  prayer  for  a  disso- 

r^L.  XX.  D   D 
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lution,  becanse  there  was  no  writing  between  thenit 
over-ruled.    Master  v.  Kirton,  -         .         -        -  III 

5.  Bankers  upon  a  deposit  of  money  with  them  gave  notes 

bearing  interest:  the  partnership  was  dissolved:  one 
of  the  partners  soon  afterwards  died ;  and  his  creditors 
were  called  bj  advertisement:  another  partnership  was 
formed  by  the  survivors  and  others;  who  re-issued 
notes  of  the  former  partnership ;  and  paid  the  interest 
of  the  deposit-notes  for  near  two  years,  when  they 
failed  :  the  assets  of  the  deceased  partner  are  not  dis- 
charged.    Daniel  v.  Cross.        -        -        -        -        -  III 

6.  Partners  bound  by  an  instrument  executed  by  one  in  the 

presence  of  the  others.    (See  No.  34.)         -        -        -  III. 

7.  Though  one  of  three  partners  is  an  in£uit,  an  action 

must  be  brought  against  all  three.       •        -        -        -  IV. 

8.  A  separate  creditor  of  a  partner  has  no  right  against  the 

joint  property  farther  than  the  separate  interest  of  that 
partner;  viz.  his  share  upon  a  division  of  the  sur- 
plusy  subject  to  the  accounts  of  the  partnership :  there- 
fore joint  property  of  an  insolvent  partnership,  taken 
in  execution  for  a  separate  debt,  cannot  be  held  against 
the  joint  creditors,     l^aylor  v.  Fields.         -         •         -  IV. 

9.  Assignee,  executor,  or  separate  creditor,  coming  in  the 

right  of  one  partner  against  the  joint  property,  comes 
into  nothing  more  than  an  interest,  subject  to  an  ac- 
count between  the  partnership  and  the  partner,  and 
therefore  to  the  joint  debts :  assignee  under  a  separate 
commission  of  bankruptcy  has  only  the  same  right  to 
stand  in  the  place  of  the  bankrupt  by  the  common  law, 
not  under  the  bankrupt  laws.      -----  IV. 

10.  The  good-will  of  a  trade,  carried  on  in  partnership  with- 

out articles,  survives ;  and  is  not  partnership  stock  (a). 
Hammond  v.  Douglas.        ------  V. 

11.  Profits,  accrued  after  the  death  of  one  partner,  are  joint 

property.     Hammond  v.  Douglas.       -         -         -         -  V. 

\Z.  Whether,  and  under  what  circumstances,  a  trader  can 

plead  in  abatement  a  partner  abroad,  qucere.        «        -  VI. 

13.  To  make  a  partnership  liable  to  a  demand  in  respect  of 

a  separate  transaction,  an  agreement  must  appear.  (See 

No.  19.)    Ex  parte  Steele.         -        -        -        -        -         VL 

14.  Ships,  purchased  by  one  partner,  held  separate  property, 

as  between  the  creditors,  after  his  bankruptcy,  and  the 
death  of  the  other,  upon  the  circumstances ;  particularly 
the  registry  being  made  in  the  name  of  the  one  partner 
only;  and  being  afterwards  continued  for  a  purpose, 
that  would  have  prevented  any  claim  of  the  other,  viz. 
a  fraud  upon  an  Act  of  Parliament.     Curtis  v.  Perry.  VI. ' 

15.  Partnership  of  three  manufacturers  m  Lancashire  soul 

their  goods  iu  London  in  the  names  of  two  only :  upon 

(a)  See  the  note.  Vol.  V.  page  540. 
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tlieir  bankruptcy  us  among  their  creditors  the  property 
was  held  to  be»  where  the  order  and  disposition  was  at 
the  time  of  the  bankruptcy,  according  to  the  statute 
21  James  1.  c.  19.  s.  11.  VI.  747 

Demurrer  to  a  bill  by  some  members  of  a  lodge  of  Free- 
masons a^nst  others  to  have  the  dresses,  and  decora- 
tions, books,  papers,  and  other  effects,  of  the  Society 
delivered  up,  and  an  injunction,  was  allowed  on  the 
ground,  that  they  affected  to  sue  in  a  corporate  charac- 
ter :  but  leave  was  given  to  amend  :  the  Court  holding 
jurisdiction  for  the  delivery  of  a  chattel ;  and,  where 
there  is  a  joint  interest,  permitting  some  to  sue  as  indi- 
viduals, representing  the  rest,  in  other  instances  than 
those  of  creditors  and  legatees :  if  inconvenient  to  jus- 
tice that  all  should  be  parties*    Lloyd  v.  Loaring.       -  VI.  773 

Various  modes  of  dissolution  of  partnership ;  and  the 
consequences.    -----.-.  VI.  126 

Injunction  to  restrain  a  surviving  partner  from  disposing 
of  the  joint  stock,  and  receiving  the  outstanding  debts. 
HarU  V.  Schroder. VIII.  317 

Power  of  a  partner  to  bind  the  partnership ;  unless  from 
the  nature  of  the  transaction  it  can  be  inferred  to  be 
separate;  in  which  case  previous  authority  or  subse- 
quent approbation  must  be  shewn.  Under  the  circum- 
stances, proof  in  bankruptcy  undisputed  since  1793, 
and  no  one  to  explain  the  transaction  but  one  partner, 
inquiry  refused.     (See  No.  13.)    Ex  parte  Bonbonus.         VIII.  540 

No  specific  execution  of  an  agreement  for  a  partnership; 
as  it  might  be  dissolved  immediately  afterwards.  Hercy 
V.  Birch.  --.---^--  IX.  357 

Purchase  by  partners  of  real  estate  to  them  and  their 
respective  heirs,  equally,  as  tenants  in  common,  &c.  to 
be  used  in  trade  during  the  partnership;  with  cove- 
nants against  alienation  and  partition.  The  nature  of 
the  property  is  not  varied.     Balmain  v.  Shore.    -         -     :      IX.  500 

A  partner^  retired  upon  a  bond  for  the  balance  due  to 
him,  and  a  covenant  of  indemnity,  with  a  surety,  being 
upon  the  bankruptcy  of  the  remaining  partners  arrested 
by  the  joint  creditors,  his  petition  for  the  application 
ot  the  specific  stock  and  debts  of  the  old  partnership 
to  the  creditors  of  that  partnership  in  preference  was         »  * 

dismissed ;  with  liberty  to  file  a  bill.     Ex  parte  Fell.    -  X.  347 

Upon  a  dissolution  of  partnership  by  the  retirement  of  ' 
a  partner,  followed  by  bankruptcy,  the  right  of  the 
joint-creditors  against  joint  property,  remaining  in  spe^ 
cie,  depends  upon  the  bond  fides.     The  transaction  in 
this  instance  having  that  character,    the   petition  of  ' 

joint  creditors  was  dismissed.     Ex  parte  Williams.      -  =        XI.  - '  3 
liquity  among  partners,  and  the  consequences  upon  a 
oissolution,  with  reference  to  each  other  and  creditors.  XI.      5 
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25.  Execution  under  a  judgment  by  a  separate  creditor  as  to 
a  moiety :  whether  in  equity  subject  to  the  partnership 
account,  qtuere.         -------  XL  85 

96.  Bill  by  assignees  of  a  bankrupt,  claiming  a  debt,  which 
had  been  paid  to  his  partner,  as  paid  after  notice  of 
dissolution  of  the  partnership,  that  partner  retiring, 
and  the  bankrupt  continuing,  dismissed :  the  terms  of 
the  alleged  arrangement  not  being  made  out ;  so  as  to 
establish  the  riffht  in  equity  of  the  bankrupt  agunst  the 
legal  right  of  me  other  partner.  The  other  questions 
therefore  were  not  determined:  1st,  Whether  a  de- 
mand, the  result  of  an  over-payment  in  advance  upon 
a  single  transaction  of  sale  between  merchants,  of 
merchant  and  factor,  was  within  the  exception  as  to 
merchants*  accounts  in  the  Statute  of  Limitations:  2dly» 
As  to  the  effect  of  that  exception ;  whether  includii^ 
merchants*  accounts  generally ;  or  those  only  with  items 
continuing  within  the  six  years  (a) :  3dly,  Upon  the 
objection  of  laches,  independent  of  the  statute.  DhjS^ 
V,  The  East  India  Company.      -----        XV.  IW 

27.  Payment  to  one  partner  a  good  discharge,      -        -        -        XV.  t\i 

28.  One  partner  cannot  sue  separately.        -        -        -        -        XV.  21J 

29.  A  partnership  being  dissolved  by  the  bankruptcy  of  one 

partner,  the  assignees  are  entitled,  beyond  an  account 
and  distribution  of  the  stock,  &c.  to  a  participation  of 
subsequent  profits,  made  by  the  other  partners,  carrying 
on  the  trade  with  the  capital,  as  constituted  at  the  time 
of  the  bankruptcy.  As  far  as  the  profits  may  have 
been  produced  by  a  joint  application  of  that  and  other 
funds,  queere.     Crawshay  v.  Collins.  -         -         -         XV.  21^ 

30.  Implied  obligations  among  partners,   as  far  as  they  are 

not  regulated  by  express  contract ;  for  instance,  to  use 

the  joint  property  for  the  benefit  of  all  the  owners.      -         XV.  W 

31.  Partnership  may,  after  the  determination  of  it  by  the 

contract  of  the  partners,  continue  for  the  purpose  of 

winding  up  engagements  with  third  persons.         -         -         XV.  IK 

32.  Partnership   determined   by  death :   the  legal  property 

survives:  not  the  beneficial  interest.  Right  of  the 
executor  to  the  value  of  the  testator*s  interest,  to  be 
ascertained,  not  by  calculation,  but  by  sale.  -         ^         XV.  W 

33.  Whether  upon   the  death   of  a  partner  the  good-w91 

survives,  qtttere  (6).    -------         XV.  87 

34.  Partnership  bound  by  the  signature  of  one  partner.   (See 

No.  6.)    Ecc  parte  Gardom. XV.  286 

35.  Assignment  by  one  partner  of  joint  property  to  secure 

his  separate  debt  must  be  subject  to  the  joint  debts. 

Young  V.  Keighly.  ------         XV.  55? 

36.  Right  upon  the  bankruptcy  of  a  partner  to  an  account^ 

not  to  the  proportion  of  specific  articles.      -         -         -         XV.  W 

(a)  So  decided  ftince.    See  the  note,  Vol.  XV.  page  205. 
(6)  «ce  the  note,  Vol.  V.  page  540. 


il 


PARTNER. 

Partnership  without  any  provision  as  to  its  duration  may 
be  determined  without  previous  notice ;  subject  to  the 
accounts  to  wind  up  the  concern.  (See  No.  41.)  Pea- 
cock  V.  Peacock.         --.---- 

Partnership,  without  any  stipulation  as  to  the  propor- 
tions :  the  partners  entitled  in  equal  moieties.  Peacock 
V.  Peacock,        .----.-.- 

Affidavits  admitted  on  motion,  after  Answer,  for  an  In- 
junction and  Receiver  in  the  case  of  partnership,  by 
analogy  to  waste.     Peacock  v.  Peacock.      .        .        - 

Equitable  right  of  partners,  subject  to  the  joint  debts : 
depending  upon  the  result  of  the  account  between  them. 
Therefore  under  a  joint  Commission  of  Bankruptcy  the 
separate  estate  of  one  has  a  Uen  upon  the  other's  share 
of  a  surplus  of  the  joint  estate  in  respect  of  a  debt, 
proved  under  bills,  drawn  in  the  name  of  the  firm  for 
a  separate  debt ;  and  may  come  in  with  the  other  se- 
parate creditors  for  the  deficiency.    Ex  parte  King.    -* 

A  partnership,  without  articles,  and  for  an  indefinite 
period,  may  be  dissolved  by  any  partner,  at  any  lime, 
without  previous  notice ;  subject  to  the  engagements  of 
the  partnership:  but  the  existence  of  engagements 
with  third  persons  cannot  prevent  the  right  of  dissolution 
as  among  themselves.  (See  No.  87.)  Feaiherstonhaugh 
V.  Fettwick.        -------- 

The  consequence  of  the  dissolution  of  partnership,  where 
there  are  no  articles,  prescribing  the  terms,  is  a  general 
sale  and  account  of  the  joint  property :  one  or  more 
partners  therefore  cannot  insist  on  taking  the  share  of 
another  at  a  valuation;  or,  that  he  shall  remove  his 
proportion  from  the  premises;  thereby  securing  the 
good-will.    Feaiherstonhaugh  v.  Fenwick. 

Partner,  after  dissolution  of  the  partnership  continuing 
to  trade  with  the  joint  property,  must  account  for  the 
profits.     Feaiherstonhaugh  v.  Fenwick.       -        -        - 

Lease  of  premises,  where  a  partnership  trade  was  carried 
on,  renewed  by  one  partner  in  his  own  name  clandes- 
tinely, a  trust  for  the  partnership ;  to  be  accounted  for 
as  joint  property.     Feaiherstonhaugh  v.  Fenwick. 

Distinction  as  to  partners,  with  reference  to  third  per- 
sons, and  as  between  the  partners  themselves.  Partner 
as  to  third  persons  by  a  specific  interest  in  the  profits, 
as  such :  not  by  receiving  a  sum  of  money  even  in  pro- 

B^rtion  to  a  given  share  of  the  profits.     Ex  parte 
amper*  --••-••- 

Execution  by  a  separate  creditor  against  joint  property, 
subject  to  account;    ascertaining  the  specific  interest 
of  the  partner  in  the  joint  efiects.        •        -        •        - 
Dormant  partner,  not  an  ostensible  contracting  party :  a 
creditor  may,  but  is  not  bound  to,  go  against  bun. 
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48.  A  partner  cannot  claim  in  competition  with  the  joint 

creditors.  -.-..---     XVIL  521 

49.  Creditors,  as  such  independent  of  special  contract^  have 

no  lien  or  charge  on  the  effects ;  but  in  the  distribution 
of  joint  estate  obtain  payment  through  the  equities  of 
the  partners  among  themselres.  -        -        -        •     XVIL  526 

50.  Partnership  by  agreement  for  a  participation  in  profits  or 

their  application.     Ex  parte  Langdate,      -         -        -    XVIII.  300 

51.  Partner  without  participation  of  profit  by  lending  his 

name ;  though  contracting,  that  he  shall  suffer  no  loss.      XVIII.  901 

52.  Motion  by  defendants  to  a  bill  for  a  partnership  account 

for  a  production  of  the  accounts  before  answer,  refused. 

Pickering  v.  Rigby.  ------    XVm.  4M 

53.  Partner  by  a  share  in  profits  without  interest  in  capital. 

Ex  parte  Hodgkinson,        ------        XIA.  vii 

54.  Option  of  creditor  without  notice  of  a  dormant  partner 

to  consider  himself  a  joint  or  separate  creditor.  •       XIX.  SS* 

65.  Plea  in  abatement,  that  there  is  a  dormant  partner.         *       XIX.  S94 

56.  Dormant  partner.     Ex  parte  Norfolk.  •        -         -       XIX.  464 

57.  Partner  by  a  share  in  the  profits,  without  interest  m  the 

capital.      ---------       XIX.  4W 

58.  Election  of  a  creditor  to  resort  to  a  dormant  paiiner  as  a 

joint  creditor,  or  not.  ------       XIX.  458 

59.  As  to  late  decisions  at  law  in  favour  of  a  plea  of  dormant 

partner,  qtuere.  -------       XIX.  458 

60.  Partner  by  the  use  of  his  name,  without  interest  in  the 

profits.     Ex  parte  Watson.         -         -        .        ^         -       XIX.  459 

61.  Mortgage  to  partners,  their  heirs  and  assigns,  to  secure 

debts  due,  or  to  become  due  to  them  or  the  survivor, 
whether  available  to  a  new  partnership,  formed  by  the 
addition  of  another,  in  whose  time  the  debt  accrued, 
quaere.     Ex  parte  JVaisom,  -•.-•-       XIX.  459 

62.  Distinction  between   a  dormant,  and  nominal,   partner. 

The  former  liable  in  respect  of  profits :  but  one  re- 
ceiving a  salary,  not  charged  on  profits,  is  not  by  that 
a  partner.  .------.       XIX.  48' 

63.  As  to  an  action  by  one  for  a  debt,  contracted  with  him 

and  another,  the  difficulty  of  set-off,  and  proof  whether 
or  not  a  partner,  and  the  plea  of  dormant  partner, 
where  not  to  the  plaintiff's  injury,  and  with  reference 
to  the  case  of  principal  and  surety,  qtuere.  •        -       XIX.  ^' 

See  Attorney  tmd  SoHcUor  21 .  22.  {Clerk  1.)  Bankrupt 
31.  (AssigneeZl.)  (Commission  2\ .)  (Proof  46.)  {Set- 
off!.) Brewery  I.  Contract  (Specijic  PemrmaneeQ^) 
Corporation  6.  9.  Creditor  and  Debtor.  Dower  6.  iSv- 
enitioni.  Fraud  12.  Joint  Creditor  1.  Joint  Temami  2. 
Jurisdiction  14.  22.  IS e  exeat  Regno  2:d.  Party  217. 
Practice  375.  376.  (Party  4.)  Receiver  28.  t^jurt' 
seutative  IB.     Statute  of  Frauds  4.     Trust  42.  53. 
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8e6  Camtract  34.  50.  51.  90.  91.  109.  110.  1 11.   (Specific 
Perfomanee  59.)    Frwd§,  Statute  of,  3.  6» 

PARTY. 

1.  In  sopplementaU  thoosh  not  in  the  origipal,  9oit. 

2.  Vendor's  Stewards  and  Receivers  not  to  be  parlies  to  a 

Bill  for  specitic  performance  against  him* 

3.  Defendant  liable  to  another  suit. 

4.  First  tenant  in  tail  sufficient. 

6.  Assignee  without  mortgagor's  privity  alone  necessary. 

0.  The  general  rule  dispensed  with  from  inconvenience. 

7*.  Need  not  be  named,  if  sufficiently  described. 

8.  The  general  rule  dispensed  with  from  extreme  difficulty. 

9.  Rights  of  all  interested  to  be  determined^  as  far  as  pos- 

sible. 
10.    As  to  requiriog  all  incumbrancers. 
11*  'l¥itness  not  to  be. 
IS.    Executor  not  to  be  party  to  foreclosure  by  mortgagee 

of  a  term  from  tenant  in  fee. 

13.  Account  under  Bill  by  one  of  the  officers,  &c.  of  a 

privateer  on  behalf  of  himself  and  all  the  others. 

14.  Not  a  ground  of  nonsuit  or  defence  on  contracts*  as  a 

committee  of  a  legal  society. 

15.  Demurrer    by   individual  members  of  a   corporation 

charged  with  improper  motives ;  and  ore  terns  that 
it  would  be  the  subject  of  a  criminal  prosecutiou, 
over-ruled. 
10.     Witness  not  to  be,  generally  :  Exceptions. 

17.  Against  whom  no  relief  prayed,  only  the  agent  of  a 

corporation. 

18.  Demurrer ;  if  costs  are  not  prayed  against  agent  for 

fraud. 

19.  Rule,  requiring  all  interested,  dispensed  with. 

20.  The  subject  of  demurrer  or  plea. 

21.  Distinction  by  analogy  to  the  rule  at  law  on  plea  in 

abatement. 
2%*   Where  the  first  having  an  estate  of  inheritance  suf- 
ficient. 

23.  All  in  joint  and  several  bond  generally :  Exception,  a 

surety  insolvent :   or  having  paid  nothing. 

24.  Generally  all  interested  in   the  residue:    Exception, 

when  not  necessary  or  convenient. 
26.     Where  dispensed  with. 

26.  Not  enabling  plaintiff  to  put  off  the  cause  without  con- 

sent or  a  special  ground. 

27.  Dispensed  with  for  convenience  admitted  afterwards, 

to  support  their  interests. 

28.  Bill  by  bankrupt  for  an  account  without  the  assignee. 

29.  The  number  not  to  prevent  enforcing  a  legal  rigbL 

Devise  to  trustees  and  their  heirs  to  the  use  of  other 
trustees  for  one  thousand  years :  upon  trust  by  sale, 
lease,  mortgage,  or  otherwise,  to  raise  and  [lay  such 
sum  as  the  personal  estate  should  fall  short  of  the  debts ; 
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and  after  raising  and  paying  thereof  then  in  strict  set- 
tlement. A  bill  being  filed  by  creditors,  the  personal 
.  ,  ^  .^tate  proving  deficient,  and  the  trustees  of  the  inherit- 
isiface  having  contracted  to  sell  under  a  power,  upon 
their  supplemental  bill,  praying  the  benefit  of  the  ac- 
counts against  the  surviving  trustee  of  the  term,  though 
no  party  to  the  original  cause,  that  the  debts  may  be 
paid  out  of  the  purchase-money,  and  that  on  payment 
the  term  niny  be  assigned  to  the  purchasers,  it  was  so 
decreed;   the  defendants  not  objecting.     Fletcher  v; 

Hoghton.    ^ .-  V.  550 

2.  To  a  bill  against  a  vendor  for  a  specific  performance  his 
stewards  and  receivers  ought  not  to  be  made  parties* 
A  specific  performance  being  decreed,  the  bill  as  against 
them  was  msmissed  with  costs.    M'Namara  v •Williams.  VI.  liS 

5.  Defect  of  parties:   Defendant  beinsr  liable  to  another 

^      suit.       .........      vn.  11 

'   4*  xtiile,  established  for  convenience,  that  it  is  sufficient  to 

bring  the  fii*st  tenant  in  tail  before  the  Court.       -        -  IX.   55 

^p.  .Assignment  without  the  authority  or  privity  of  the  mort- 

^  gagor :  the  assignee  is  the  only  necessary  party.  -  IX.  869 

6.  Upon  a  bill  fur  equitable  relief  as  to  a  rent-charge  all  the 

persons,  whose  estates  are  liable,  must  be  parties.  The 
rule  dispensed  with  under  circumstances,  making  it 
impracticable  or  highly  inconvenient.  -        .        -  XI.  367 

7.  Upon  an  objection  for  want  of  parties  not  necessary  to 

point  them  out  by  name ;  if  described  so  as  to  enable 

the  plaintiff  to  make  them  parties.       ....  XI.  369 

8.  The  general  rule,  requiring  all  persons  interested  to  be 

parties,  dispensed  with,  where  it  is  impracticable,  or, 
extremely  difficult.  In  such  a  case,  to  obtain  a  decree, 
to  establish  the  right  of  suit  to  a  mill,  for  instance,  the 
Court  only  requires  parties  sufficient  to  secure  a  fair 
contest ;  and,  the  right  being  established  in  that  way, 
consequential  relief  may  be  had  against  the  rest  in 
another  suit.     Adair  v.  The  New  River  Company.       -  XI.  w 

9.  As  far  as  possible  the  Court  endeavours  to  make  a  com- 

plete decree,  embracing  the  whole  subject,  and  de- 
termining the  rights  of  all  parties  interested  in  the 

estate.       -- --        XIL   58 

.  10.  As  to  the  necessity  of  making  all  incumbrancers  parties, 

qucere.       .-..-.---         XII.    58 

1 1.  A  witness  not  to  be  a  party.  ....        -        XIL  S43 

.  J2.  Mortgage  by  tenant  in  fee  by  creating  a  term.  The  per- 
sonal representative  ought  not  to  be  a  party  to  a  bill  of 
foreclosure.     Bradshaw  v.  Out  ram,     -        -        -        -       XIIL  434 

13.  Bill  by  one  of  the  officers  and  crew  of  a  privateer  again.<t 
the  owners  fbr  an  account  of  captures,  aceording  to  the 
articles.  Leave  given  to  amend,  by  stating,  that  the 
bill  was  on  behalf  of  the  plaintiff'  and  all  others ;  and 
upon  thnt  amendmeitt  the  accoufit  was  decreed.  Good 
\.  BlewUt. Xill.  397 
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Persons  contracting  on  behalf  of  a  legal  society,  of  which 
they  are  members,  as  a  committee,  are  not  liable  to 
nonsuit,  and  cannot  defend  an  action,  upon  an  objection 
of  parties.  ^Cousins  v.  Smith.    -----       XIIL  648 

Bill  against  a  corporation,  trustees  for  a  charity,  for  a 
discovery,  and  Injunction  against  a  resolution,  depriving 
the  plaintiff  of  his  office  of  school-master;  charged  to 
have  been  procured  by  five  of  the  members,  including 
the  bailiff^  from  improper  motives,  with  reference  to  a 
parliamentary  election.    Demurrer  by  those  five,  on  the 

'  ground,  that  no  title  was  shewn  to  discovery  against 
them,  and^  are  tenuSy  that  the  charge  would  be  the  sub* 
ject  of  a  criminal  prosecution,  over-ruled*  Dummer  v. 
The  Corporation  of  Chippenham.        -        -        -        -       XIV.  245 

General  rule,  that  a  mere  witness  is  not  to  be  made  a 
party.  -Exceptions  in  the  cases  of  arbitrators  and 
attorneys;  and  corporations;  whose  officers  and  ser- 
vants are  made  parties.       .-.---       XIV.  *fiSSt 

The  only  case,  in  which  a  person,  against  whom  no  relief 
is  prayed,  is  allowed  to  be  made  a  party,  is  that  of  the 
'Agent  of  a  corporation.       ------        XV.  164 

Where  an  agent  is  so  involved  in  a  fraud,  that  the  Court 
will  charge  him  with  costs,  though  relief  cannot  be 
prayed  against  him,  yet,  if  the  costs  are  not  prayed 
against  him,  a  demurrer  lies.       -----        XV.  164 

The  strict  rule,  that  all  persons,  materially  interested, 
must  be  parties,  dispensed  with,  where  it  is  impracti- 
cable, or  very  inconvenient ;  as  in  the  case  of  a  very 
numerous  association  in  a  joint  concern ;  in  effect  a 
partnership.     Cockbum  v.  Thompson.  -        -        -       XVI.  321 

Defect  of  parties  the  subject  of  Demurrer,  or  Plea ;  as 
it  appears,  or  not,  on  the  face  of  the  bill.  Cockbum 
y.  Thompson. :        -       XVI.  321 

Distinction  between  partners  and  creditors,  and  between 
general  and  scheduled  creditors,  by  analogy  to  the  rule 

.  at  law,  that  a  plea  in  abatement  must  shew  the  proper 
party. XVI.  325 

Where  it  has  been  held  sufficient  to  bring  before  the 
Court  the  first  person,  having  an  estate  of  inheritance.       XVI.  326 

JlXL  obligors  in  a  joint  and  several  bond,  principal  and 
sureties,  must  be  parties,  generally.     Exception,  where 

'   the  surety  is  insolvent ;  or  has  paid  nothing.         -        -       XVI.  826 

Qenerally,  a  residuary  legatee  must  bring  before  the 
Court  all  persons,  interested  in  the  residue.  Exception, 
where  not  necessary  or  convenient.      -        -        -        -       XVI.  328 

Various  cases,  where  parties  dispensed  with :  Bills  by  or 
against  some  tenants  of  a  manor ;  as  for  suit  to  a  niill, 
&c.:  some  parishioners  for  tithes,  or  a  modus:  so- 
cieties for  insuring  each  other ;  which  is  not  within  the 
statute 6 Geo-  I.  c.  18 -       XVI.  328 

Plaintiff  oannot  put  off  the  cause  for  dciCect  of  parties^ 
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ifTithoat  consent,  or  a  speciat  CTound ;  as,  that  be  was 
not  aware  of  the  existence  oi  such  parties.  Innes  v. 
Jackson.  ----«.-'-       XVI.  356 

27.  Parties,  dispensed  with  for  convenience  in  the  first^  in- 
stance, coming  in  afker  institution  of  the  suit,  must  have 
the  opportnnity  of  supporting  their  interests,  re-h^r- 
ing,  &c.  a  creditor,  for  instance ;  and,  if  partner  with 
the  debtor,  subject  to  account.  -        -        -        -       XVI.  327 

S8.  Bin  by  a  bankrupt,  and  the  assignee  under  ah  Insolvent 
Act,  of  which  he  afterwards  took  the  benefit,  against 
representatives  of  the  deceased  assignees,  and  others, 
for  an  account  of  his  estate  and  various  transactions 
before  and  since  the  bankruptcy  ^  no  assignee  in  the 
bankruptcy  being  a  party ;  and  collusion  with  persons 
accountable  to  the  estate  charged  against  only  some  of 
the  representatives  of  the  assignees.  Demurrer  al- 
lowed, generally  for  want  of  equity,  and  as  relief  might 
be  had  by  petition  in  bankruptcy ;  and  ore  ienuSj  the 
suit  being  multifarious;  as  uniting  parties,  though  in 
some  respect  connected,  having  distinct  interests.  Saxion 
y.Davies. "  -        -    XVffl.    7« 

29«  Difficulty  from  the  number  of  parties  not  to  prevent  thfi 

Court's  acting  to  enforce  a  legal  right.  -        •        -       XIX.  SOS 

See  Annuity  1.  Bank  of  England  3.  4.  Bankrupt  {Abate- 
ment  i.  3.  4.)  Baron  and  Feme  290.  Charity  35.  He- 
armrrer  6.  Ittjufiction  \S,  Mortgage 'S4.  Partner  \4» 
Pleading  29.  39.  {Demuirer  19.)  Practice.  Tithe  13. 
Title  1. 

PASTURE,  Common  of. 
See  Injunction  14. 

PATENT. 

1.  For  Italian  Operas  refosed.     A  proper  ease  required: 

not  merely  answers  to  obj«otion8  7  tbe  Court  takes 
care,  that  the  King  is  not  deceived,  but  does  not 
decide  between  tbe  claimants. 

2.  Mot  signed,  unless  some  control  provided;  though  no 

Caveat, 

3.  Public  accommodation  tbe  object;  as  upon  the  com- 

plaint of  an  old  market  against  a  new  one  near  it. 

4.  Even  in  fee,  abused,  would  not  stand. 
k.     Must  be  under  proper  restraints. 

6.  Whether  tbe  subject  of  a  trust. 

7.  Enrolment  not  dispensed  with,  to  prevent  publication. 

8.  Time  for  enrolment  not  enlarged. 

9.  Great  Seals  of  England  and  Ireland  since  the  Union 

distinct  for  this  among  other  purposes. 

10.  Injunction  on  possession  until  trial ;  though  subject  to 

considerable  doubt. 

11.  For  improvements. 

1.  The  Court  refused   to  seal   a  Patent   for  representing 
Italian  Operas;  because  the  provisions  for  carrying  it* 
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on  were  by  agreement  with  the  Lard  Chamberlain,  his 
executors  and  administrators;  and  the  right  to  the 
Patent  was  not  sufficiently  connected  with  the  property 
in  the  house.  Not  sufficient  for  the  party  applying 
merely  to  answer  objections :  but  he  must  lay  a  proper 
case*  Upon  such  appUcation  the  Court  will  take  care, 
that  the  King  is  not  deceived,  nor  his  object  disap- 
pointed :  and  will  represent  the  whole  to  the  King ;  but 
will  not  decide  upon  the  merits  of  the  various  claimants. 

Ex  parte  O'ReiMy.  1.112 

Court  will  not  sign  a  Patent,  which  does  not  put  the 

parties  under  some  control;  though  there  ip  no  Caveat*  I.  113 

Essential  to  the  complaint  of  an  old  market  against  a  new 
one  set  up  near  it,  that  the  old  is  competent  to  the  ac- 
commodation of  the  public ;  so  as  to  a  theatre,  the  old 
proprietors  must  be  able  to  keep  it  up  properly ;  the 
accommodation  of  the  public  being  the  principal  thing.  I.  114 

Patent  even  in  fee  could  not  stand,  if  abused.         -        -  L  118 

A  Patent  must  be  taken  under  proper  restraints.    -   .    *  I.  128 

Quare,  whether  a  Patent  can  be  the  subject  of  a  trust.  I.  129 

Enrolment  of  a  Patent  cannot  be  dispensed  with  for  the 
purpose  of  preventing  the  specification  being  made 
public.     Ex  parte  Koops.  »        -        ^        -        -  VI.  599 

Aner  a  Patent  nas  passed,  the  time  for  enrolment  cannot 
be  enlarged  without  an  Act  of  Parliament.     Ex  parte 

Koops. VI.  599 

.  Since  the  Union  of  Great  Britain  and  Ireland  the  Great 

Seals  are  distinct  for  Patents  among  other  purposes.     -  VI.  708 

•  Injunction  upon  possession  under  a  Patent,  until  the  right 
can   be  tried;  though  subject  to  considerable  doubt: 
the  Patent  being  for  improvements  upon  a  machine,  the 
subject  of  a  former  Patent,  expired;  and  the  specifi- 
cation describing  the  original  machine,  with  the  im- 
Erovements,  as  one  entire  machine,  the  subject  of  the 
itter   Patent;    not   distinguishing   the  improvements* 
Harmer  v.  Plane.       -------       XIV.  130 

Patent  for  improvements  valid :  but  not  to  restrain  the 
use  of  the  original  machine.         -         -         -        -     •    -       XIV.  133 

See  Copyright  5.     Injunction  2.  1 1.     Practice  40.  77. 

PATENT  AMBIGUITY. 

See  Evidence  (Parot  7.) 

PATERSON'S  ROAD  BOOK. 
See  Copyright  2. 

PATRON. 

See  Advowton  1.     Pleading  {Demnrrer  21.)     Trust  64. 

PAUPER. 

1.  Commilted  for  an  impropor  bill.  . 

2.  Affidavit,  exccptiug  Uic  uiuUcrs  iu  quostioUi  not  sufficient. 
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3.    The  privilege  not  to  be  peirerted  in  «ii(j«ilioe^;  Ibmigli 
the  Court  is  tender  as  to  diapaapering, 

*  ^  Costa  to»  or  againat 

8.    Dispaoperiog. 

0,    Practice  at  law. 

10*    Not  proceeding  to  trial  after  ootrce. 
11.    Whether  proceediogs  stayed  until  payment  of  costs  of 

a  nonsQit  in  a  former  action  for  the  same  cause. 
13.    Notiee  of  motion  must  be  signed  by  the  Clerk  io  Court. 

1.  A  pauper  is  liable  to  be  committed  for  filing  an  improper 

bill. IV.  6J 

2.  AflSdayity  tbat  the  defendant  is  not  worth  more  than  £5, 

except  the  matters  in  question,  will  not  entitle  him  to 
defend  in  Jormd  pauperis.  On  that  ground  he  was 
dispaupered.    Spencer  v.  Bryant.       ...        -  XL 

S*  The  privilege  of  paupers  for  obtaining  justice  not  to  be 
perverted  to  injustice.  The  Court  tender  as  to  dis- 
paupering. Costs  against  a  pauper  upon  that  ground 
not  pressed,  on  the  recommendation  of  the  Court. 
Whiteloeker.  Baker. XIII.  51  1 

4.  Costs  to  a  pauper.     Whether  more  than  out  of  pocket, 

qwaere.    Frost  v.  Preston.  -        -        .        -        -       XVI.  10^^ 

fi.  Plaintiff  a  pauper.  Costs  of  impertinence,  expunged 
<  ijBfom  the  answer,  ordered  to  be  taxed  as  Dives  costs,  to 
be  paid  kito  Court.    Rattray  v.  George^      •        •        •       XVI. 

6.  Different  decisions  as  to  costs  to  a  pauper.     •        .        •       XVI. 

9.  Qosts  against  a  pauper  for  scandal.         ....       X VL  2S^4p 

8.  Improper  and  vexatious  conduct  in  a  former  miit,  or  a  sub« 

scription,  though  liable  to  be  impeached  as  maintenance, 

no  ground  for  dispaupering.     Corbett  v.  Corbett.  -       XVI.  4CF^ 

9.  Practice  at  law  as  to  suing  informd  pauperis.         -        -       XVI.  407 

10.  Pauper,  not  proceeding  to  trial  after  giving  notice,  dis- 

paupered ;  or  not  permitted  to  proceed.       -        -        -       XVL  40S 

11.  Whetner  proceedings  would  be  stayed  in  an  action  by  a 

pauper  until  payment  of  costs  of  a  nonsuit  in  a  former 

action  for  the  same  cause,  as  a  pauper  or  not,  quaere.  -       XVI.  4VO 

12.  Notice  of  motion  by  a  party  informd  pauperis  must  be 

signed  by  the  Clerk  in  Court.     Gardiner  v. .        -      XVII- 

See  Bankrupt  (Privilege  1.)     Parent  and  Chiid  1. 

PAWNER  AND  PAWNEE. 

See  JDiscooenf  3. 

PAYMENT. 

See  Bill  of  Exchange  14. 

PAYMENT  INTO  COURT. 

1»    Of  money  raided  uider  Sequestration ;  though  coutempt 
cleared. 
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2.  Disoharges  Ne  exeat  Re^nom 

3.  Ordered  of  tmst-fand  in  danger. 

1.  Estate  ordered  to  be  sold  for  debts:  money  raised  under 

Sequestration  paid  into  Court,  though  contempt  cleared. 

y.Betmet.  -------I.    89 

2.  Writ  of  Ne  exeat  Regno  discharged  on  paying  into  Court 

the  sum,  for  which  it  was  marked.    Evans  v.  Evans*    -  I.    96 

3.  Trust-iiind,  which  under  a  power  in  a  marriage  settlement 

bad  been  lent,  decreed  to  be  paid  into  Court;  the  trus-    ' 

tees  representing  it  to  be  in  danger.     Payne  ▼.  Coilien  I. .  170 

See  Practice  8. 176.  IM.  196.  218.  370. 

PECXJNIARY  LEGACY. 

See  Executor  76.  76.     Legac^m 

PEDIGREE. 

See  Evidence. 

PEER.  ,    i 

1 .  Privileges  of  Irish  Peers  since  the  Union.    Entitled  to 

Letter-mitsive.  r      't 

2.  Peeress,  answering  on  honoar. 

1.  Since  the  Union  with  Ireland  Irish  Peers,  with  the  ex*   '     '* 

ception  of  those,  who  are  members  of  the  House  of   ^  ^    ^  ^  '-t 
Commons,  are  entitled  to  every  privilege,  except  sitting 
in  the  House  of  Lords,  and  therefore  to  the  Letter-    < 
missive.    Robinson  v.  Lord  Rokeby.  -        -        ^       V9IL  601 

8.  Peeress,  answering  upon  honour,  in  exactly  the  same 
situation  as  another  defendant  answering  on  oath.  Gilpin 
V.  Lady  Southampton. -    X  VHI.  4iIjO 

See  Answer  2\,     Domicil  5.    Maintenance  (Of  Suits  1.) 
Practice  200.     Privileye  1. 
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PEERS,  House  of. 

See  Copyright  10. 
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PENALTY.  '"  '.'W    \^ 

I.    Limiting  daniRges  for  snccessive  breaches  under  the   '       '\ 
Statate  »  &  0  Wm.  3. 

!•  The  Statute  8  &  9  Wm.  8,  remedial  for  the  purpose  of  ' 

recovering  successive  breaches  to  the  extent  of  the 
penalty. V.  331 

See  Ansguiiy  9.  10.  B(md  7.  Contract  47.  East  India 
Company  2.  Evidence  (Witness  23.)  Good-xcill  2. 
Pleading  47.  {Demurrer  19.)  Principal  and  Surety  1 1 .  22. 

PENSION  TO  OFFICERS'  WIDOW. 

1.     Requires  marriage  before  retirement  from  service. 

J  •  To  entitle  the  widow  of  an  officer  in  the  army  to  the 
pension  from  Government,  the  marriage  must  have  taken 
place,  before  he  retired  from  the  service.     -        -        ..  HI.  204 
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PER  CAPITA. 
See  Jt$u*  6. 

PERFORMANCE. 
See  dmtraet.    Satitfaetiaitt 

PERFORMANCE,  Specific. 
See  Contract.    Purchate  IS. 

PERJURY. 
Falsehood  and  materiality  required ;  and  two  witaessea. 


il 


20. 
21. 
22. 
23. 
24. 
25. 
2$. 
«.- 


Limitation  of  persoaal  propertj  after  iBdefinite  failare 
of  issue  void.  Leaoing  against  that  constnictkm 
limited. 
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1.  To  convict  for  perjury,  what  ia  sworn  must  be  both  false 

and  material.     ----*.-.       VIII.  38 

2,  Distinction  of  peijury ;  requiring  two  witnesses.     -        -       XIII.  134 

See  EMdeiUie  (  Witneu  20.)    iHJuMcHan  20. 

PERPETUAL  RENEWAL. 
See  Landlord  and  Tenant  47.     Leate  {Renewal,) 

PERPETUATING  TESTIMONY. 
See  Bill  to  perpetuate  Te$Hmony.     Evidence  65.  06. 

PERPETUITY. 

1.  Interest  after  tenancy  for  Kfe  of  unborn  child  niast  b^ 

absolute. 

2.  Intail  of  personal  property. 

'  >  Number  of  lives  by  executory  devise  unlimited. 

6.     By  the  law  of  Scotland. 

6.  Limitation  of  personal  property  after  general  failure  of 

issue. 

7.  Trust  inconsfstent  with  estate-tail. 

8.  Intail  of  personal  property. 

9.  Limitation   of  personal   property  beyond   twenty-one 

years  after  a  life. 
^^  C  Distinction  as   to    personal   property   between  death 
11*  J       "  without  issue"  and  **  witbout  leaving  issue''     En- 

'  (      larging  an  express  estate  for  life  by  implication. 
12.^ 

13.  >  A  nnmber  of  lives  within  the  legal  limits. 
14.J 

15.  Absolute  property  in  leasehold  intailed ;  and  a  power 

inconsistent  void. 

16.  Personal  property  bequeathetl  with  settled  estate,  as 

far  as  law  and  equity  will  permit. 

17.  Failure  of  issue  limited  to  twenty-one  by  implication^ 

Vesting. 
18.. 
10. 
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An  unbom  child  of  a  person  m  ease  ma;  be  made  tenant 
for  life,  if  beyond  that  the  absolute  interest  is  disposed 
of.    RouOedge  v.  DarriU.  -        .        -        .        .  11.  357 

A  limitation  of  personal  property  after  a  disposition,  that 
would  raise  an  intail  express  or  implied  in  real  estate,  is 
▼oid;  and  the  person,  who  would  be  tenant  in  tail, 
takes  the  absolute  interest.     C/umdless  v.  Price.  -  III.    99 

No  limited  number  of  lives  for  -the  purpose  of  post- 
poning the  voting  of  An  executory  devise.  -        *  IV.  313 

Lmiitation  of  a  term  or  the  trust  of  a  term  for  twenty 
tives  in  being  successively  is  good.       .....  IV.  33g 

Bv  the  law  of  Scotland  land  may  be  made  unalienable 
for  ever  under  certain  regulations.       ....  iV.  339 

Residue  of  personal  estate  bequeathed  to  the  children 
of  the  testator's  two  daughters,  their  ex^utors,  &c. 
with  a  limitation  over,  in  case  both  his  daughters 
should  die  without  issue:  a  vested  interest  in  the 
grand-children;  and  the  limitation  over  is  too  remote. 
Rawlins  v.  Gold/rap.  -        -        -        -        -        -  V.  440 

Trust  by  deed,  creating  estates  tail,  after  any  contract 
for  afienation  to  raise  a  sum  of  money  for  the  persons 
next  in  the  course  of  limitation,  declared  void;  as 
tending  to  a  perpetuity,  and  inconsistent  with  the  rights 
of  the  tenant  in  taiL     Mainwaring  v.  Baxter.      -        «-  V.  458 

A  limitation,  which  would  create  an  estate  tail  as  to  fre^ 
hold  property,  would  give  the  absolute  interest  in  per- 
sonal estate.       -------..  VL  159 

Bequest  of  personal  property  to  A.  for  life ;  and  after 
her  decease  to  her  children,  when  at  the  age  of  twenty- 
seven  respectively ;  and  in  the  event  of  her  not  leaving 
any  child  or  children,  or  of  the  death  of  all  under  the 
age  of  twenty-seven,  over.  The  limitation  over  too 
remote. -        -        -        -       VIII.    «♦ 

Devise  and  bequest  to  A.  and  the  heirs  of  his  body,  with 
a  limitation  over,  if  he  had  no  such  heirs.  An  estate 
tail  in  the  real  estate :  an  absolute  interest  in  the  per- 
sonal ;  the  limitation  over  being  void.  But  thus  ex- 
pressed, **  if  he  leaves  no  such  heirs,"  it  would  be  good  ; 
as  confined  to  the  time  of  the  death,  and  not  after  an  , 
indefinite  failure  of  issue ;  according  to  the  distmction 
in  Forth  v.  Chapman,     Crooke  v.  De  Vtmdes.      -         -  IX.  197 

Devise  and  bequest,  in  trust  to  pay  the  income  to  A*  for 
his  use  during  his  life,  with  remainder  in  default  of 
issue  to  B.  for  his  use  during  his  life ;  remainder  in  de- 
fault of  issue  to  C.  for  life  in  the  same  manner;  re- 
mainder over.  The  remainder  after  the  limitation  to 
A.  for  life,  void,  as  too  remote;  and  A.  being  heir  at 
law  and  residuary  legatee,  his  title  to  the  real  and  per- 
sonal estate  was  established.  Whether  the  express 
estate  for  life  would  be  enlarged  by  implication,  qucere. 
Boehm  v.  Clark. IX.  580 
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IS.  Devise  of  real  estates  of  the  annual  value  of  near  £5000, 
and  other  estates,  directed  to  be  purchased  with  the 
residue   of  the  personal  estate,    amounting  to  above 
£600,000,  to  trustees,  and  their  heirs,  &c.  upon  trust 
during  the  lives  of  the  testator's  sons  A,  B.  and  C  and 
of  his  grandson  D.  and  of  such  other  sons  as  A*  now 
has  or  mav  have,  and  of  such  issue  as  D,  may  have, 
and  of  sucn  issue  as  any  other  sons  of  A.  may  have, 
and  of  such  sons  as  B.  and  C.  may  have,  and  of  such 
issue  as  such  sons  may  have,  as  should  te  living  at  his 
decease  or  bom  in  due  time  afterwards,  and  during  the 
Kfe  of  the  survivor  to  receive  the  rents  and  profits,  and 
firom  time  to  time  to  invest  the  same,  and  the  produce 
of  timber,  &c.  in  other  purchases  of  real  estates ;  and 
after  the  death  of  the  survivor  of  the  said  several  per- 
sons, that  the  said  estates  shall  be  divided  into  three 
lots;  and,  that  one  lot  shall  be  conveyed  to  the  eldest 
male  lineal  descendant  then  living  of  A,  in  tail  male ; 
remainder  to  the  second,  &c.  and  all  and  every  other 
male  lineal  descendant  or  descendants  then  living,  who 
shall  be  incapable  of  taking  as  heir  in  tail  male  of 'any 
of  the  persons,  to  whom  a  prior  estate  is  limited,  of  A» 
successively  in  tail  male;  remainder  in  equal  moieties  to 
the  eldest  and  every  other  male  lineal  descendant  or  de- 
scendants then  living  of  J3.  and  C.  as  tenants  in  common 
in  tail  male  in  the  same  manner,  with  cross-remainders ; 
or,  if  but  one  such  male  lineal  descendant,  to  him  in 
tail  male ;  remainder  to  trustees,  their  heirs,  &c.     The 
other  two  lots  were  directed  to  be  conveyed  to  the  male 
descendants   of  B.  and   C.  respectively  in  the   same 
manner,  and  with  similar  limitations  to  the  male  de- 
scendants of  their  brothers,  and  to  the  trustees  in  fee ; 
and  it  was  directed,  that  the  trustees  should  stand  seised 
upon  the  failure  of  male  lineal  descendants  of  A.^  B. 
and  C.  as  aforesaid,  upon  trust  to  sell,  and  pay  the  pro- 
duce to  his  Majesty,  his  heirs,  and  successors,  to  the 
use  of  the  sinking  fund :  the  accumulation  till  the  pur- 
chases or  sales  can  take  place,  to  go  to  the  same  pur- 
pose ;  with  a  direction,  tnat  all  the  persons  becoming 
entitled  shall  use  the  surname  of  the  testator  only.     The 
decree,  establishing  the  trusts  of  the  Will,  was  affirmed 
by  the  House  of  Lords  upon  appeal.     Thellusson  v. 
Woodford.         -        - IV.  887.    XI.  11 

IS.  Testator  may  give  a  life-estate,  to  be  appointed  by  the 

survivor  of  one  thousand  persons.        -         -         .         •  XI*  1^ 

14.  Property  may  be   so   limited  as  to  make  it  unalienable 

during  any  number  of  lives,  not  exceeding  that,  to  which 
testimony  can  be  applied,  to  determine  when  the  sur- 
vivor drops.        -----.-.  XI.  1^ 

15.  Leasehold  estates  bequeathed,  in  trust  to  pay  the  rents 

and  profits  to  the  persons  for  the  time  being  entitled 
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under  the  limitations  of  real  estate,  devised  in  strict 
settlement;  with  power  to  the  trustees  at  any  time 
with  the  consent  of  the  persons  so  entitled,  or,  if 
minors,  at  their  own  discretion,  to  sell,  and  invest  the 
produce  in  real  estate  to  the  same  uses.  The  lease- 
hold estates  vest  absolutely  in  the  tenant  in  tail  upon  his 
birth ;  and  the  power  is  void.      Ware  v.  Pol/till.  -  XI.  257 

As  to  the  effect  of  a  direction  by  Will,  that  personal  pro- 

Eerty  shall  go  with  a  settled  estate,  as  far  as  the  rules  of 
iw  and  equity  will  })ennit,  quaere.       -         -         -         -  XI.  280 

Bequest  to  the  testator's  two  natural  sons ;  with  survivor- 
ship upon  the  death  of  either  before  twenty-one,  and 
without  issue ;  but,  in  the  event  of  both  dying  without 
issue,  over:  the  interest  beyond  maintenance  to  be 
added  yearly  to  the  principal,  for  their  benefit :  to  be 
paid  when  they  attain  twenty-one.  The  limitation  over 
upon  the  death  of  both  established.  As  to  the  accumu- 
lation a  vested  interest ;  and  the  payment  only  post- 
poned.   Kirkpatrick  v.  KirkpairicL  -        «         -       XIII.  476 

Limitation  of  personal  property  upon  an  indefinite  failure 
of  issue  void,  as  too  remote.        -        -        -        •        -       XIIL  483 

Limitation  of  personal  property  after  an  indefinite  failure 
of  issue  void,  as  too  remote:  otherwise,  if  confined  to 
the  time  of  the  death.  Courts  endeavour  to  support 
such  limitation ;  taking  advantage  of  any  expression  to 
construe  the  event  never  having  had  issue^  or  to  con- 
fine it  to  the  death.  XIIL  484 

Limitation  of  personal  property,  if  A,  should  die  without 
issue  male,  JS,  (if  living),  if  not,  C  and  D,  in  succes- 
sion of  age,  to  enjoy,  &c.  not  too  remote.  Southcy  v« 
Lord  Somerville.        --.--.-       XIII.  486 

Testatrix  gave  all  her  estate  real  and  personal  to  her 
daughter  and  her  heirs,  and  half  the  Navigation-money 
for  her  natural  Hfe ;  and  in  case  she  dies  without  issue 
all  to  be  divided  between  four  nephews  and  nieces, 
named :  the  part  of  one  only  for  life,  and  to  be  divided 
between  the  survivors.  The  hmitation  over  too  remote ; 
there  being  no  expression  or  circumstance  to  limit  the 
generality  of  the  words  to  a  failure  of  issue  at  the  time 
of  the  death.  As  to  what  property  it  extends  to,  quare. 
Barlow  v.  Salter.       -        -        -        -        -        -        -      XVII.  479 

The  words  "  die  without  issue  '*  have  their  legal  signifi- 
cation: viz.  a  general  failure;  unless  there  are  ex- 
pressions, or  circumstances,  from  which  it  can  be  col- 
lected, that  they  are  used  in  a  more  confined  sense.     -      XYII.  482 

Though,  where  nothing  but  a  life-interest  is  given  over 
upon  a  failure  of  issue,  it  must  necessarily  be  intended 
a  failure  within  the  compass  of  that  life,  where  the 
entire  interest  is  given  over,  the  mere  circumstance, 
that  one  taker  is  confined  to  a  life  interest,  furnishes 
no  indication  of  an  intention  to  make  the  whole  be- 

^.  XX.  £  E 
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quest  depend  on  the  existence  of  that  person,  when 
the  event  happens,  on  which  the  limitation  over  is  to 
take  effect.         -        -        -        -        -        -        -        -      XVII, 

24.  Devise  for  life,  and,  in  default  of  issue,  to  another  for 
life;  and,  in  default  of  his  issue,  remainder  over:  the 
limitation  over  void  as  to  the  personal  property :  either 
as  too  remote ;  or  as  an  estate  tail  by  implication.  -      XVII. 

35.  Devise  to  devisor's  wife  of  all  his  real  and  personal 
estates  for  her  life,  *'  and  after  her**  to  A.  and  his  male 
issue:  ^^for  want  of  male  issue  after  him"  to  B.  and 
his  male  issue:  ''for  his  want  of  male  issue"  to  two 
others  and  their  male  issue.  An  absolute  interest  in  A. 
as  to  the  personal  estate.     Donn  v.  Penny.  -        -       XIX* 

26.  Bequest  of  personal  property  to  a  man  and  his  issue  an 

absolute  interest;    but  a  limitation  over  for  want  of 

issue  living  at  his  death  is  good.  ....       XIX. 

27.  The  sense  of  the  words  "  die  without  issue,**  or  "  for  want 

''  of  issue,'*  not  to  be  departed  from  without  satisfac- 
tory evidence,  that  they  were  not  intended  in  that  sense.       XIX 

See  Estate  ( Tail  6.  7.  8.)  Executory  DevtMC.  Mortmain  3. 
Povoer  (Appointment  10.)  Trmt  {Executory  1.)  Will 
18. 118. 12G.    (Executory  Devise.) 

PERSONA  DESIGNATA. 
See  Heir  14. 

PERSONAL  CHATTEL. 

See  Chattel.     Estate  (Real  1.) 

PERSONAL  ESTATE. 

1.  Every  speciGc  article  cannot  be  the  subject  of  settlement 

1.  Personal  estate  is  so  fluctuating  in  its  nature,  that  it  is 
impossible  to  make  every  specific  article  the  subject  of 
settlement.         --..-...  V.  2 

See  Assets  30.  Construction  5.  6.  Devise  4.  Domicil. 
Exoneration  10.  Money,  Perpetuity  6.  Power  (iip- 
poitUment  30.)     Will  IBG. 

PERSONAL  REPRESENTATIVE. 

See  Executor.     Representative. 

PETITION. 

See  Heir  1 .  Laches  21.  Practice  22. 16C.  301 .  303. 353. 
Re-hearing  5. 

PETITION  UPON  ELECTION  to  PARLIAMENT. 

1.  Petitiooer  not  discharged  from  the  expense  by  the  en- 
gagement of  another. 

1.  Party,  presenting  and  attending  a  petition  to  the  House 
of  Commons^  cannot  by  setting  up  the  engagement  of 
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another  person  deliver  himself  from  the  expense  of  his 

own  suit.  «-------         III.  500 

See  Maintenance  (Of  Suits  I.) 

PETTY  BAG. 

See  Jurisdiction  40. 

PHYSICIAN. 

See  Evidence  (Pedigree  7.) 

PIRACY. 

See  Copyright.     Practice  109. 

PLEADING. 

1.  Heir,  claiming  title-deeds  against  executors,  not  re- 

quired to  state  every  link  of  his  pedigree. 

2.  Avermeots  in  plea  of  fine. 

3.  Answer  as  trustee  for  mortgagees  must  name  them. 

4.  Facts  true  pleading. 

6.    General  charge  of  combination  too  loose. 

6.  That  defendant  was  appointed  resident  at  the  East  India 

Company's  factory,  &c.  not  a  su£Bcient  charge,  that 
he  was  factor. 

7.  Plea  to  the  jurisdiction  by  the  East  India  Company  to 

the  bill  of  the  Nabob  of  the  Camatic  over-ruled. 
8. )  Plea  to  jurisdiction  must  shew  another  :  of  all  Courts 
9. )       absurd. 
10.     Plea  must  tender  issuable  matter. 
IL    Plea  of  Statute  of  Frauds  to  parol  variation  of  agree- 
ment for  lease.     Distinction  as  to  waver  or  trust. 

12.  Inconsistent  plea  bad. 

13.  Plea,  merely  denying  notice,  disallowed. 

14.  Defendants   to   bills  by  rectors,  ^c,  may   split  their 

titles. 

15.  Plea  of  fine,  not  alleging  seisin,  over-ruled. 

16.  Plea  to  bill  of  discovery  in  aid  of  action  under  the  Sta- 

tute for  money  lost  at  play  by  a  bankrupt,  that  the 
action  was  not  commenced,  <&c.  within  three  months, 
over-ruled. 

17.  Plea  of  the  Statute  of  Limitations  to  bill  for  an  an- 

nuity over-ruled,  without  prejudice. 

18.  Plea  of  forty  years  possession  without  account,  &c. 

against  an  old  mortgage  allowed. 

19.  Plea  of  suit  in  Ireland  for  the  same  matter  over-ruled. 

20.  To  bill  for  specific  performance  plea  of  the  Statute  of 

Frauds  ordered  to  stand  for  an  answer. 

21.  Construction  of  the  interrogating  by  the  alleging  part. 

22.  Plea  covering  too  much. 

23.  Plea  of   the  Statute  of  Limitations  ordered  to  stand 

for  an  answer,  with  liberty,  ^c, 

24.  Whether  averments  in  plea,  as  well  as  answer,  neces- 

sary. 

25.  Plea  in  bar  at  law.     Distinction  in  equity. 

26.  Plea  good  to  relief;  bad  to  discovery. 

E  E^ 
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27.  Plea  good,  and  bad,  in  part     Distinction  as  to  de« 

murrer. 

28.  Supplemental  bill  by  tenant  in  tail  in  remainder,  not 

throagh  the  former  tenant  in  tail,  but  by  a  new  limi- 
tation. 

29.  Claim  of  charge  on  the  whole  inheritance  continued  by 

supplemental  bill  against  the  second  son,  remainder- 
man in  tail. 

30.  Bill  for  a  charge  continued,  for  or  against  intermediate 

remainder-man  coming  in  esse  by  bill,  stating  the 
former  proceedings,  subject  to  bringing  forward  any 
different  circumstances. 

31.  Plea,  allowed  to  the  relief,  covers  the  discovery. 

32.  Want  of  averment,  that  the  money  was  not  received 

within  six  years,  supplied  by  averment  that  the  cause 
of  action  arose  above  six  before  the  bill. 

33.  Particular  interrogation  under  the  general  charge. 

'  >  Negative  plea  as  to  statements  in  the  bill. 

36.  Interrogation  as  to  incidental  circumstances ;  not  a  dis- 

tinct subject. 

37.  Formerly  bill  little  more  than  the  statement. 

38.  )  Relief  different  from  the  specific  prayer  only  by  amend- 
39. 5      ment. 

40.  The  bill  failing,  no  relief  on  agreement  stated  by  the 

answer. 

41.  Relief  under  the  general  prayer,  if  consistent.  \V 

42.  Purchase,  &c.  without  notice. 

43.  To  plea,  in  bar,  of  a  fine  direct  averment  of  seisin  ne- 

cessary ;  not  by  argument  only. 

44.  Legal  bar  strictly  pleaded. 

45.  Plea,  neither  in  bar  nor  abatement,  nor  stating  the  par- 

ties, informal.     Leave  to  amend. 

46.  Plea,  covering  any  fact  forming  a  step  in  a  criminal 

prosecution. 

47.  Plea,  that  the  discovery  will  subject  to  penalty,  does 

not  require  an  answer.  Distinction  as  to  notice  in 
a  plea  of  purchase,  &c, 

48.  Surplusage  not  open  to  objection  as  multifarious.  ^ 

49.  Plea  covers  any  fact  forming  a  link  in  a  criminal  charge. 

60.  Plea  must  be  on  a  single  point ;  but  may  consist  of  a 

variety  of  facts. 

61.  Oflice  of  plea,  generally,  not  denying,  but  displacing, 

the  equity  by  a  fact,  perhaps  the  result  of  circum- 
stances. 

62.  Denial  of  a  fact  alleged,  in  some  instances  with  aver- 

ments, a  good  plea  in  equity.     Distinction  at  law. 

63.  Generally  the  bill  and  answer  should  admit  a  complete 

decree. 

64.  Averment  of  seisin  and  possession  necessary  to  plea  of 

purchase,  &c. 
66.     Negative  plea  to  part  of  the  charge  over-ruled. 

66.  Plea  under  order  for  time  to  answer. 

67.  Negative  plea. 
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68.    Prayer  material  in  coDstming  charges  not  difect. 

59.  Distinction  in  declaring  for  goods. 

60.  Not  to  make  a  case ;  bat  to  state  it  fairly. 

Upon  bill  by  heir  at  law  for  discovering,  and  delivering 
up,  or  depositing,  title-deeds  against  persons  in  posses- 
sion of  them  as  executors,  and  in  possession  of  the 
premises  by  agreement  with  a  tenant  by  the  courtesy, 
plaintiff  need  not  state  every  link  of  his  pedigree. 
Ford  V.  Peering.         -----^-  I.     72 

To  a  charge  in  the  bill,  that^.  died  seised  in  fee  of 
estates  in  Derbyshire  and  elsewhere,  plea  of  fine  of  all 
the  estates  charged  in  the  bill,  and  of  which  A.  died 
seised  in  fee,  sufficient  without  averments,  that  they 
were  in  Derbyshire,  and  none  elsewhere.  Butler  v. 
Every.  ---.-.-.-  I.  186 

Defendant,  stating  himself  trustee  for  mortgagees,  de- 
creed to  deliver  up  deeds ;  because  he  did  not  name 
them ;  so  that  plaintiff  could  amend.  Earl  of  Scar- 
borough  V.  Parker.     -------  I.  267 

True  way  of  pleading  is  to  plead  facts.  -        -        -  I.  285 

General  charge  of  combination  to  defraud  too  loose. 
East  India  Company  v.  Henchman.    -        -        -        -  I.  287 

Charge,  that  defendant  was  appointed  resident  at  the 
East  India  Company's  factory  at  M.  not  a  sufficient 
charge,  that  be  was  factor.  East  India  Company  v. 
Henchman.        --------  I.  287 

Bill  by  Nabob  of  the  Camatic  v.  East  India  Company 
for  discovery  and  account  of  rents  and  profits  of  his 
territories  while  in  their  possession  as  security  for  debt; 
and  for  the  balance ;  submitting  to  pay  it,  if  against 
him.  Plea,  that  by  divers  charters,  &c.  and  statutes 
confirming  them,  defendants  have  sole  privilege  of 
trading  to  India,  and  a  right  to  send  men,  ships,  &c* 
and  to  commission  officers  to  continue  or  make  peace 
and  war,  &c.  for  their  advantage  with  any  natives  not 
Christians;  that  plaintiff  is  a  native  sovereign,  not  a 
Christian;  that  all  the  transactions  in  the  bill  passed 
between  him,  as  such  sovereign,  and  defendants  in  ex- 
ercise of  their  privileges ;  and  related  to  matters  trans- 
acted between  them  with  regard  to  peace  and  war,  and 
security  and  defence  of  their  respective  possessions; 
and  therefore  are  not  cognizable  in  this  or  apy  muni- 
cipal Court.  Plea  over-ruled;  and,  having  been  once 
amended,  farther  time  refused;  and  defendants  com- 
pelled to  answer  immediately.  Nabob  of  the  Camatic 
V.  East  India  Company.     ------  J.  371 

Plea  to  jurisdiction  must  shew  another.  Nabob  of  t/ie 
Camatic  v.  East  India  Company.        -         -         -         -  J.  572 

Plea  to  jurisdiction  of  all  Courts  absurd ;  because  the 
same  as  plea  in  bar.  Nabob  of  the  Camatic  v.  East 
India  Company.  ------        ^  J,  373 
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10.  Plea  must  tender  issuable  matter.  -        -        -        .  I,  jjj 

11.  Plea  of  Statute  of  Frauds  a  good  defence  to  parol  varia- 

tion of  agreement  for  a  lease :  not  if  it  only  amounts  to 
waver  of  part,  or  to  a  declaration  of  trust.  Jordan  ▼• 
Sawkins.  -------^  W& 

12.  Plea  to  discovery,  that  it  may  subject  defendant  to  pe- 

nalties of  a  Statute,  and  also  of  articles  of  impeachment 
exhibited  against  him  by  the  Commons,  is  inconsistent; 
and  therefore  bad.     Nobkissen  v.  Hastings,         -         -  11.  M 

13.  Plea,  averring  in  answer  to  a  charge  of  constructive  notice, 

that  to  the  defendant's  knowledge  and  belief  there  was 
no  notice,  disallowed:  he  ought  to  answer  the  facts; 
and  the  Court  is  to  make  the  construction.  Jerrard  v. 
Saunders,  -         -        -         -        -         --         -  II.  187 

14.  Upon  bills  by  rectors  and  vicars  the  defendants  may  split 

their  titles. II.  fflS 

15.  Plea  of  a  fine  over-ruled  ;  because  no  seisin  was  alleged. 

Page  V.  Lever.  -------  II.  4J0 

16.  Plea  to  a  bill  of  discovery  in  support  of  an  action  under 

Statute  9  Anne,  c.  14,  for  money  lost  at  play,  by  the 
assignees  of  the  looser,  a  bankrupt,  that  the  action  was 
not  commenced  and  the  bill  exhibited  within  three 
months,  over-ruled.     Brandon  v.  Sands.      -        -        -  II.  514 

17.  Bill  by  annuitant  under  a  Will  for  an  account  of  arrears 

against  two  administrators  with  the  Will  annexed ;  one 
pleaded  the  Statute  of  Limitations  to  so  much  as  sought 
satisfaction  for  the  arrears,  or  so  much  as  was  stated  to 
have  accrued  due  previous  to  six  years  before  the  bill : 
he  also  by  answer  set  up  an  agreement  to  relinquish  the 
annuity:  plea  over-ruled  without  prejudice  to  insisting 
on  the  same  matter  by  answer.    Higgins  v.  Crawfurd.  II.  571 

18.  Defendant  pleaded  forty  years  possession  without  account 

or  admission  of  any  debt  to  a  bill  setting  up  an  old  mort- 
gage, and  stating  an  account  settled,  and  that  owing  to 
infancy,  coverture,  and  other  disabilities,  plaintiffs  could 
not  proceed :  the  plea  was  allowed.  Blewitt  v.  Thomas^  II.  669 

19.  Plea  of  a  suit  depending  in  the  Court  of  Chancery  in 

Ireland  for  the  same  matter  over-ruled*     Lord  Dillon 

V.  Alvares.         --------  IV.  857 

iXi.  To  a  bill  for  specificperformance  of  an  agreement  a  plea 
of  the  Statute  of  Frauds,  being  coupled  with  another 
defence,  was  ordered  to  stand  tUl  the  hearing.  Cooti 
y.  Jackson^         --------  VI.  12 

SI.  The  interrogating  part  of  a  bill  is  to  be  construed  by  die 

alleging  part ;  and  not  to  be  considered  more  extensive.  VI.  ® . 

23.  Plea,  covering  too  much,  ordered  to  stand  for  an  answer, 

with  liberty  to  except.     Jones  v.  Pengree.  -        -  VI.  SW 

;23*  Plea  of  the  Statute  of  Limitations,  supported  by  an  an- 
swer, ordered  to  stand  for  an  answer,  with  liberty  to 
except :  the  charges  of  the  bill  not  being  sufficiently 
answered.     Bayley  v.  Adatns,     -----  VI.  586 
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ber  the  charges  of  the  bill  must  be  met  by  way  of 
ment  in  the  plea,  as  well  as  by  the  answer,  qtusre. 
ley  V.  Adams.      -------  VI.  586 

of  a  plea  in  bar  at  law  to  confess  the  right  to  sue, 
avoid  it  by  matter  dehors:  so  in  this  Court  in 
Tal  cases:  where  the  plea  must  be  supported  by  an 

rer. VI.  594 

aon  as  to  a  plea :  good  to  the  relief,  but  bad  to  the 

)very. VI.  819 

nay  be  good  in  part  and  bad  in  part.  Ground  of 
distinction  in  that  respect  between  a  plea  and  a 

urrer.  - VIIL  403 

it  in  tail,  claiming  upon  the  death  of  the  former 
nt  in  tail  without  issue,  not  through  or  under  him, 
by  a  new  limitation  in  remainder,  entitled  to  con- 
3  the  suit  of  the  former  tenant  in  tail,  and  to  the 
^fit  of  the  proceedings,  by  a  supplemental  bill.  Lloyd 
jhnes.  «-.-----  IX.    37 

slaiming  a  charge  upon  the  whole  inheritance,  in 
t  settlement,  against  the  first  tenant  in  tail  in  being* 
e  dies  without  issue,  all  the  proceedings  are  had 
Dst  the  second  son,  as  if  he  had  been  originally  a 
y,  by  supplemental  bill.  «        -        •        -        -  IX.     58 

»r  the  purpose  of  raising  a  charge  against  the  in^ 
tanee«  divided  into  estates  tail.     An  intermediate 
sunder  coming  in  esse,  a  bill,  stating  the  former  pro- 
lings,  is  allegation  sufficient  to  put  the  facts  in  issue 
nst  him ;  and,  even  if  witnesses  examined,  he  shall 
I  the  benefits    The  principle  must  be  applied  both 
ind  against  him ;  subject  to  this,  that,  where  his  in- 
st  is  not  affected  by  the  same  circumstances,  he  may 
g  forward  the  equities  belonging  to  those  different 
iimstances,  as  distinguishing  his  case,  whether  plain- 
or  defendant*       -------      IX.  59,  60 

allowed  as  to  the  relief,  therefore  good  to  the  dis- 
vty  also ;  according  to  the  general  rule.     Sutton  v. 
*l  of  Scarborough,  ------  IX.     71 

urant  of  averment  in  a  plea  of  the  Statute  of  Limi- 
ms,  that  the  money  was  not  received  within  six  years, 
plied  in  substance  by  the  averment,  that  the  cause  of 
on,  if  any,  arose  above  six  years  before  the  bill. 
Ion  Vm  Earl  of  Scarborough.  -        -        -        -  IX.     71 

r  the  general  charge  as  to  the  fact  of  payment  the 
ntiff  may  interrogate  as  to  all  the  circumstances, 
:  go  to  prove  or  disprove  the  truth  of  the  fact ;  as 
m,  where,  &c.  without  particular  charges.     Faulder 

iuart. XI.  290 

not  of  a  fact  dehors  the  bill,  but  only  a  negative  of 

e  circumstances  stated  by  it.  -        -        -        -  XI.  302 

merely  a  negation  of  the  circumstances  stated  by 

bill. XI.  305 
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3G.  Though  under  the  allegation  of  a  fact  by  a  bill  the  plain- 
tiff may  interrogate  to  incidental  circumstances,  he  can- 
not as  to  a  distinct  subject.  Bullock  v.  Richardson*  X! 
37.  Formerly  a  bill  contained  little  more  than  the  statement.  XJ 
88.  As  to  relief  under  the  general  prayer,  different  from  that 
prayed  specifically,  and  whether  amendment  is  not  ne- 
cessary, qvcere,     Palk  v.  Lord  Clinton.       -         -         -         XD 

39.  The  plaintiff  praying  relief,  to  which  he  is  not  entitled^ 

viz.  a  sale  under  a  trust,  instead  of  redemption  or  fore- 
closure, as  a  mortgagee,  cannot  have  the  different  relief 
under  the  general  prayer.  But  the  proper  relief  may  be 
obtained  by  amendment ;  and,  for  that  purpose  another 
party  being  necessary,  liberty  was  given  to  amend  by 
adding  parties  (which  includes  the  introduction  in  the 
statement  of  facts,  consequential  upon  that  addition ;) 
and  praying  such  relief  as  he  may  be  advised.  PcUk 
V.  Lord  Clinton,  -------        XII. 

40.  No  reUef  under  an  agreement,  stated  by  the  answer:  the 

bill  not  being  adapted  to  that  agreement ;  but  framed 
upon  a  different  ground ;  which  failed.  Pilling  v. 
Armitage.  --------.        XII. 

41.  Relief  under  the  general  prayer;  if  consistent  with  the 

case  made  by  the  bill.     Hiem  v.  Mill.         -         -        -       XIII. 

42.  Plea  of  purchase  for  valuable  consideration  without  notice       XIII. 

43.  To  a  plea  in  bar  of  a  fine  a  direct,  positive,  averment  of 

seisin  is  necessary.  A  plea  therefore,  alleging  seisin  onljr 
by  way  of  argument,  viz.  that  the  party,  being  in  pos- 
session and  receipt  of  the  rents,  and  being  thereby 
seised,  &c.  was  over-ruled;  with  liberty  to  amend. 
Dobson  V.  Leadbetter.         ------       XIII. 

44.  A  legal  bar  to  be  strictly  pleaded.  -        -        -        -       XUL 

45.  Plea  to  a  bill,  as  revived  upon  the  marriage  of  female 

plaintiff,  alleging  facts,  requiring  a  supplemental  bill ; 
viz.  a  settlement.  Objection  of  form;  the  plea  not  con- 
cluding either  in  bar  or  abatement ;  nor  stating  the 
necessary  parties.  Leave  given  to  amend.  Merewether 
v.  Mellish.         -         -         -         -        -         -         -         -XIII. 

46.  Transfer  of  stock  under  an  agreement  to  satisfy  the  de- 

ficiency in  the  accounts  of  a  banker's  clerk,  though  he 
is  not  a  party,  amounts  to  a  composition  of  felony,  to 
prevent  a  prosecution.  Defendant  therefore  may  pro- 
tect himself  by  plea  from  discovering,  not  only  the  broad 
leading  fact,  but  any  fact,  the  answer  to  which  may  form 
a  step  in  the  prosecution.     Clnridge  v.  Hoare,    -         -       XIV* 

47.  Plea,  that  the  discovery  will  subject   the  defendant  to 

penalties,  does  not  require  the  support  of  an  answer ; 
as  a  plea  of  purchase  for  valuable  consideration  without 
notice  does,- as  to  facts,  from  which  notice  is  inferred. 
Claridge  v.  Hoare.     -------       XIV. 

4S.  An  allegation,  merely  surplusage,  does  not  support  an  ob- 
jection to  a  plea,  as  multifariouo.     Claridge  v.  Hoare*       XIV. 
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4S.  To  a  bin,  stating  defendant's  marriage  with  a  particular 
woman,  plea,  that  she  is  his  sister,  protects  him  from 
discovery  of  any  fact,  forming  a  hnk  in  the  chain.         -        XIV.    65 

50.  A  plea  must  reduce  the  defence  to  a  single  point ;  which  -  • 

however  may  consist  of  a  variety  of  facts.  -        -         XV.     82 

51.  Office  of  a  plea,  generally,  not  to  deny  the  equity,  but  to 

bring  forward  a  fact,  the  result,  perhaps,  of  a  combi- 
nation of  circumstances,  which,  if  true,  displaces  the 
equity.       -        -        -        -        -        -        -        -        -        XV.  377 

52.  Distinction  as  to  pleading  between  law  and  equity :  the 

latter  admitting  the  denial  of  some  fact,  alleged  by  the 
bill,  in  some  instances  with  certain  averments,  as  a  good 

plea. XV.  877 

63.  Generally,  the  bill  and  answer  should  form  a  record,  upon 

which  a  complete  decree  may  be  obtained.  -        -         XV.  878 

54.  Defendant,  pleading  purchase  for  valuable  consideration 

without  notice,  must  aver,  that  the  vendor  was  seised ; 
and  was  in  possession  ;  which  would  be  satisfied  by  the 
possession  of  the  tenant.     ------       XVI.  252 

55.  Negative  plea.     To  a  bill  for  an  account  of  stone  taken 

from  the  plaintifTs  quarry  under  a  promise  to  account, 
alleging  assurances,  that  accounts  were  kept,  plea,  de- 
nying only  the  promise  to  account,  but  not  that  the  ac- 
counts had  been  kept,  over-ruled.    Jones  v.  Davis.      -       XVI*  262 

56.  Plea,  filed  under  an  order  for  time  to  answer,  regular. 

De  Minckuitz  v.  Udney.     ------  XVI.  355 

57.  Negative  plea.      -        - XVI.  387 

58.  Prayer  material  in  construing  charges  not  direct.              -  XVIII.     80 

59.  Distinction  in  declaring  for  goods  bargained  and  sold, 

or  sold  and  delivered.  ------        XIX.  609 

iS).  The  office  of  a  Pleader  is,  not  to  make  a  case,  but  to 

state  it  fairly,  according  to  his  instructions.  -         -  III.  501 


Answer. — Demurrer. 


Answer. — I.     That  defendant  had  no  concern  in  tlie  basiness, 

though  on  that  fact  there  can  be  no  decree, 
must  be  full. 

2.  Mistake  cured  bv  reference  to  the  instrument. 

3.  Stating  purchase  for  value,  ^c.  sufficient. 

4. )  Not  setting  forth  au  account,  the  ground  of  which 

5.  )        is  denied. 

'6.     Impertinent  by  stating  a  bill  of  costs  at  length ; 

though  particulars  called  for. 
7.     Admission  of  assets  prevents  the  account. 
B.     Instrument  part  of  the  answer  by  reference. 
9.     Merely  evasive  taken  off  the  file. 

10.  Refusing  a  full  answer. 

11.  Admitting  the  agreement;  and  insisting  on  the 

statute. 

12.  Where  not  bound  to  answer. 
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13.  Refusing  a  full  discovery,  defendant  compelled 

to  give  a  full  answer. 

1 4.  Supporting  plea  must  deny  generally  by  averment. 

1.  Defendant  to  bill  for  discovery  and  account,  objecting  by 

answer,  that  he  had  no  concern  in  the  business,  must 
answer  fully ;  though  such  a  plea  would  bar  both  dis- 
covery and  relief:  but  if  the  fact  is  so,  there  cannot  be 
a  decree  against  him.     Cartwright  v.  Hateley.    -        -  I*  898 

2.  Defendant  not  bound  by  a  mistake  in  his  answer  as  to 

the  effect  of  an  instrument,  where  the  answer  referred 
to  the  instrument.    Jones  v.  Smith.     -        -        -        -  IL  372 

S.  Defendant,  stating  by  answer  a  purchase  for  valuable 
consideration  without  notice,  not  compelled  to  answer 
farther  (a).     Jerrard  v.  Saunders.        -        -        -        -  IL  454 

4.  The  answer  need  not  set  forth  an  account,  where  the 

ground,  upon  which  it  is  prayed,  is  denied :  as  where 
the  bill  charged  a  dealing  in  pictures  by  commission, 
and  the  answer  denied  that ;  and  stated,  that  the  de- 
fendant sold  them  to  the  plaintiff  in  the  course  of  his 
trade  (6).     Marquis  of  Donegal  v.  Stewart.         -         -  III.  4f46 

5.  Administrator,  disputing  by  his  answer  the  foundation  of 

the  bill,  viz.  a  balance  of  accounts  against  the  testator's 
estate,  not  compelled  to  set  forth  an  account  of  the  per- 
sonal estate,  &c.  by  way  of  schedule  (c).  Phelips  v. 
Caney -  IV.  107 

6.  A  schedule  to  an  answer,  containing  at  length  a  bill  of 

costs  and  observations  with  reference  to  a  bill  formerly 
delivered  for  the  same  business,  held  impertinent ; 
though  the  bill  called  upon  the  defendant  to  set  forth 
how  he  computes  and  makes  out  his  demand  with  all 
the  particulars  relating  thereto,  with  interrogatories 
pointed  to  the  particular  items  and  to  a  minute  com- 
parison of  the  two  bills.     Alsager  v.  Johnson. 

7.  Admission   of  assets   prevents  the  necessity  of  setting 

forth  the  accounts.     PuUen  v.  Smith.  -        -        - 

8.  Effect  of  setting  forth  the  contents  of  an  instrument,  re- 

ferred to  for  the  truth  of  the  statement ;  making  the 
instrument  part  of  the  answer.     -        -        -        -         - 

9.  An  answer,  merely  evasive,  to  be  considered  as  no  answer, 

and  taken  off  the  file.     Smith  v.  Serle.        -         .         - 

10.  Whether  a  defendant  can  by  answer  refuse  to  give  a  full 

answer,  qucere  (d).     Rowe  v.  Teed.     .        -         .         - 

11.  Defendant  to  a  bill  for  specific  performance  of  an  agree- 

ment within  the  Statute  of  Frauds,  may  by  answer,  ad- 
mitting the  agreement,  take  advantage  of  the  Statute.         XV.  S75 


IV. 

217 

V. 

21 

XIV. 

214 

XIV. 

415 

XV. 

Sit 

(«)  See  the  note,  Vol.  II.  page  458. 

(6)  See  the  note,  Vol.  III.  pago  447. 

(c)  See  the  note,  Vol  IV.  page  108. 

{ft)  Since  decided  in  the  negati%c.    See  the  note,  Vol.  XV.  page  3^. 
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12.  Excepted  cases,  where  a  party  is  not  bound  to  answer  a 

particular  circumstance :  viz.  not  to  criminate  himself: 

the  case  of  a  purchaser  for  valuable  consideration.        -        XV.  378 

I&  Defendant,  refusing  a  full  discovery,  not  by  plea  or  de- 
murrer, but  by  answer,  compelled  to  make  a  full  an- 
swer; and,  on  motion,  to  produce  books,  &c.  Somer" 
friUe  V.  Mackay. XVI.  382 

Mw  Plea,  supported  by  answer,  must  also  contain  a  denial 

generally  by  averment.        -        -        -        -     *  -        -    XVIII.  182 

BMUERBR.  —  I.     Admits  only  facts  well  pleaded. 

2.  The  frand  not  safficiently  connected  with  the 

transaction. 

3.  Confesses  every  thing  well  pleaded. 

4.  Chaise  too  general. 

'  S  Speaking  over-ruled  :  bad  at  law. 

7.  Where  clearly  the  bill  would  be  dismissed. 

8.  To  bill  maltifarioas. 

9.  Not  for  stating  feoffment,  without  livery,  &c. 

10.  Covering  too  much. 

11.  Not  supported  by  prayer  for  general  relief,  or 

consequential  on  the  discovery. 

12.  Over-ruled  to  discovery  and  account  of  pay- 

ments   of   lottery   insurances  on  offer  to 
allow  payments  made. 

13.  By  bankrupt  to  bill  against  him  and  the  as- 

signees charging  fraud,  &c.  disallowed. 
14.^ 
15.  V  To  fishing  or  ejectment  bill. 

17.  Over-ruled  by  the  answer. 

18.  General,  for  want  of  equity. 

19.  To  discovery,  covering  too  much,  and  to  relief 

for  want  of  equity  and  parties,  over-ruled. 
^0.     General,  if  good  to  the  relief. 
dl.    To   bill  to    have  presentation  delivered  op, 

charging  gross  misconduct 

'  >  General,  if  good  to  the  relief. 

24.  Whether  a  criminal  charge  is  not  open  to  de- 
murrer. 

^.  To  supplemental  bill,  stating  circumstances 
subsequent  to  the  original  bill  and  publi- 
cation. 

^6.     Ore  temu  confined  to  that  on  the  record. 

27.  Genera],  where  good  to  the  relief. 

28.  To  relief,  giving  discovery. 

29.  Not  good,  and  bad,  in  part. 

30.  Covering  too  much :  viz.  the  case,  as  well  as 

the  opinion  of  counsel. 

I.  Demurrer  admits  only  facts  well  pleaded ;  and  the  facts 

alone  without  the  conclusion  of  law.    -        -        •        -.  I.     78 
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2.  Demurrer  allowed :  the  bill  not  connecting  the  fraud  with 

the  transaction  sufficiently.     East  India  Company  v. 

Henchman.         --------  I.  287 

3.  Every  thing  well  pleaded  is  confessed  by  demurrer.         -  I.  289 

4.  Demurrer  allowed  to  bill  to  perpetuate  testimony  to  a 

right  of  common  and  of  way ;  because  charged  so  ge- 
nerally, that  defendant  could  not  know  the  point  to  be 
examined  to.     Cresset  v.  Mi t ton.  -        -        .         -  I.  449 

6.  Speaking  demurrer  over-ruled.     Edsell  v.  Buchanan.     -  II.    83 

6.  Speaking  demurrer  bad  at  law.      -----  IL    8S 

7.  Demurrer  lies,  where  it  is  clear,  that,  taking  the  charges 

to  be  true,  the  bill  would  be  dismissed  at  the  hearing. 

Utterson  v.  Mair.       -------  II.    95 

8.  Joint  and  separate  demands  by  the  same  bill :  demurrer 

allowed.     Harrison  v.  Hogg,      -         -        -        -         -  II.  3£S 

9.  Defendant  cannot  demur,  because  a  feoffment  is  stated 

without  stating  living ;  or  a  bargain  and  sale  without 

stating  enrolment :  they  will  be  intended  perfect.  -  II.  827 

10.  Bill  for  discovery  and   delivery  of  a  settlement,   under 

which  plaintiff  claimed,  and  other  title-deeds,  and  pos* 
session  of  the  estate :  demurrer  to  all  the  relief,  and  all 
the  discovery,  except  of  the  settlement,  for  want  of 
equity;  and  answer  admitting  the  settlement  and  offering 
to  produce  it,  and  denying,  that  defendant  had  any 
other  relative  to  the  plaintiff's  title:  the  title  being  legal, 
the  Court  would  only  order  the  settlement  to  be  pro- 
duced at  the  trial ;  the  demurrer  therefore  going  to  all 
the  relief,  the  defendant  had  leave  to  amend.  Renison 
X.Ashley.  - n.  «9 

11.  Where  the  plaintiff  is  entitled  to  the  discovery  he  seeks 

in  support  of  an  action,  a  prayer  for  general  relief,  or 
for  relief,  that  is  consequential  to  the  prayer  for  dis- 
covery, as  an  injunction,  will  not  sustain  a  demurrer. 
Brandon  v.  Sands.     -------  IL  5li 

12.  Plaintiffs,  having  brought  an  action  against  the  defendant 

to  recover  payments  made  for  insuring  lottery  tickets, 
prayed  a  discovery  and  account ;  offering  to  allow  pay- 
ments made  by  the  defendant :  as  the  defendant  could 
not  have  that  advantage  at  law,  a  demurrer  was  over- 
ruled.    Brandon  v.  Johnson.       -----  II,  517 

13.  Bill  against  bankrupt  and  assignees :  charging  a  fraudu- 

lent bankruptcy  to  defeat  the  plaintiff's  execution  ;  and 
stating,  that  under  an  agreement  with  the  assignees  for 
an  arbitration  the  plaintiff  deposited  the  goods  for  sale ; 
the  produce  to  be  in  trust  according  to  the  award;  that 
he  had  lost  his  copy ;  and  the  assignees  had  obtained 
the  original  from  the  person,  with  whom  it  was  deposited 
for  the  benefit  of  all  parties;  and  refused  inspection; 
prayed  a  discovery  and  injunction:  a  demurrer  by  tlie 
bankrupt  disallowed.     King  v.  Martin.        -        -         -  IL  €tl 
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.  Bill  prayed,  that  the  defendant  might  state  the  particulars 
of  his  pedigree  as  heir,  and  of  the  births,  baptism, 
marriages,  deaths,  or  burials ;  demurrer  allowed.     Ivy 
V.  Kekevnck. II.  679 

•  Bill,  charging  that  the  defendants  had  got  the  title-deeds 

and  mixed  the  boundaries,  prayed  a  discovery,  posses- 
sion, and  an  account :  demurrer  allowed.  Loher  v.  Rolle*  III*       4 

•  Bill,  stating  generally  that  under  some  deeds  in  the  cus- 

tody of  the  defendants  plaintiff  was  entitled  to  some 
interest  in  some  estates  in  their  possession,  prayed  a 
discovery,  and  delivery  of  the  title-deeds,  possession  of 
the  estates,  and  an  account :  demurrer  to  the  whole  bill 
allowed.     Ryves  v.  Ryves.  -         »         -        -         -  HI.  343 

•  Bill,  stating  a  sequestration  for  want  of  an  answer,  prayed  ' 

a  discovery  and  account  of  all  money  or  other  property 
of  the  defendant  in  the  original  cause  in  the  nands  of 
the  defendants,  who  were  bankers,  at  the  time  of  service 
of  the  sequestration,  or  since.  Upon  demurrer  as  to 
the  money  and  answer  as  to  the  rest  of  the  bill  the  Lord 
Chancellor  determined  against  the  demurrer  upon  the 
form;  considering  it  over-ruled  by  the  answer;  and 
would  not  in  that  stage  of  the  cause  decide  the  two 
points :  Ist,  whether  a  sequestration  upon  mesne  process 
can  be  executed  farther  than  to  pay  the  expenses: 
Sdly,  whether  a  Chose  in  action  is  uable  to  sequestra- 
tion.    Simmonds  v.  Lord  Kinnaird.     -        -        -        -  IV.  735 

.  Forty-six  years  after  a  decree,  directing  in  execution  of 
the  trusts  of  the  Will  a  conveyance  in  fee  to  the  tenant 
in  tail  male,  having  also  the  reversion  in  fee,  with  con- 
sent of  the  only  intermediate  remainder-man  in  tail  male, 
a  bill  was  filed  against  their  devisee;  the  plaintiffs 
claiming  under  an  old  voluntary  grant  out  oi  the  re- 
version, the  estates  tail  being  spent  and  no  Recovery ; 
and  praying  a  discovery  and  conveyance.  A  general 
demurrer  was  allowed ;  though  the  decree  and  convey- 
ance were  stated  only  by  way  of  pretence,  not  expressly 
charged:  the  whole  right  as  against  the  defendants  being 
founded  on  that  conveyance.     Fletcher  v.  Toilet.  -  V.      3 

L  Bill  by  the  East  India  Company  claiming  from  a  part- 
owner  of  a  ship,  freighted  by  them,  double  the  sum  re- 
ceived by  him  for  the  sale  of  the  command,  to  be  paid 
or  allowed  under  the  charter-party  and  a  bye-law  of  the 
Company,  one  moiety  to  their  use,  the  other  to  be  paid 
or  returned  to  the  person,  who  shall  give  the  Company 
information ;  and  make  proof;  the  deed  being  on  settling 
the  account  cancelled  through  ignorance  of  the  fact.  De- 
murrer to  the  discovery,  because  it  might  subject  the 
defendant  to  penalty,  covering  not  only  the  direct  charge, 
but  also  circumstances  of  mere  inducement,  as  the  exe- 
cution and  cancellation  of  the  dcedj  and  to  the  relief. 
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generally,  for  want  of  equity,  and  for  defect  of  parties, 
viz.  the  other  part-owners,  particularly  one,  who  exe- 
cuted, and  the  informer,  was  over-ruled.  East  India 
Company  v.  Neave.    -------  V. 

50.  Demurrer  both  to  the  discovery  and  relief,  if  good  as  to 

the  latter,  shall  be  allowed  as  to  both ;  though  the  plain- 
tiff may  be  entitled  to  the  discovery.  -        -        -  V. 

51.  Demurrer  allowed  to  a  bill  to  have  a  presentation  to  a 

living  upon  the  next  avoidance  delivered  up ;  charging 
the  defendant  with  gross  misconduct  in  obtaining  it,  and 
in  other  repects,  while  a  private  tutor  in  the  family. 

M^Namarav, .    -------  V.  1 

SS.  If  the  plaintiff  is  not  entitled  to  the  relief,  though  he  is 

entitled  to  discovery,  a  general  demurrer  is  good.  -  VI. 

53.  General  demurrer,  where  the  plaintiff  is  not  entitled  to 

relief.     Corporation  of  Carlisle  v.  Wilson,  -        -       XIIL  i 

54.  Whether  a  bill,  stating  a  payment  to  protect  an  individual 

from  prosecution  for  felony,  desiring  the  assistance  of 
the  Court,  is  not  open  to  demurrer  on  that  ground, 
qucBre.     Claridse  v.  Hoare.        -----       XIV.  • 

55.  Demurrer  allowed  to  a  supplemental  bill;  as  stating  cir- 

cumstances subsequent,  not  only  to  the  original  biU,  but 
.  to  publication ;  first,  as  not  properly  supplemental  matter : 
secondly,  as  not  material.  If  material,  the  benefit  might 
be  obtained  in  another  shape:  perhaps  by  a  special 
application  for  the  opportunity  of  examining  witnesses, 
or  a  bill  of  discovery ;  as  the  object  may  be  discovery 
only,  or  also  relief;  and  in  that  case  that  the  answer  or 
evidence  may  be  read  at  the  hearing.  Milner  v.  Lord 
Harewood.         ----.--.     XVII.  W 

56.  To  a  bill  by  an  heir  against  a  claim  under  a  devise  for  a 

dscovery,  and  that  the  witnesses  may  be  examined  ile 
bene  esse^  and  their  testimony  recorded,  a  general  de- 
murrer for  want  of  equity  being  allowed,  the  defendant 
was  not  permitted  to  demur  ore  tenths  as  to  the  exa- 
mination of  witnesses ;  not  being  made  the  subject  of 
demurrer  on  the  record.     Pitts  v.  Short.      -        -        -      XVII.  2 

57.  General  demurrer  lies,  where  the  plaintiff,  though  en- 

titled to  discovery,  is  not  entitled  to  relief.    -        -        -      XVII.  i 

58.  The  rule,  that,  the  plaintiff  being  entitled  to  discovery 

only,  and  not  to  the  relief,  a  general  demurrer  lies, 
does  not  prevent  a  demurrer  to  the  relief,  giving  the 
discovery.     Todd  v.  Gee.  -        ...        -      XVII.  % 

29.  Demurrer  not  good  in  part,  and  bad  in  part :  therefore, 
going  to  relief,  to  which  the  plaintiff  was  entitled,  over- 
ruled generally:  the  plaintiff,  a  purchaser,  not  being 
barred  by  a  Report  against  the  title  in  another  suit, 
upon  a  bill  against  him  by  the  vendors.     Todd  v.  Gee.        XVII.  J< 

SO.  Demurrer  to  so  much  of  a  bill  as  called  for  a  discovery  of 
cases,  laid  before  Counsel,  and  the  opinions,  over-ruled> 
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as  covering  facts  material  to  the  plaintiff's  case*    Ri- 
chards V.  Jackson. XVIII.  472 

See  AUen  (Enemy  4.)  Ansioer,  Bankrupt  (Abatement  4.) 
Construction  3.  Contract  17.  40.  (^&Efect/ic  Perform- 
ance 38.)  Copyright  1.  Costs  9.  Demurrer.  Dis* 
claimer.  Election  of  Curate  and  Vicar  2.  Felony  3. 
Fraud  17.  Frauds ^  Statute  of,  3.  Interpleader  8. 
Jurisdictional,  Laches  13. 14.  Limitation  (Time 20. 
21.  26.)  Mortgage  4.  IB.  55.  Partner  55.  59.  63. 
Practice  80.  249.  Purchase  24.  25.  26.  Review. 
Tithe  1. 19.     I7se.    Fariance.    Fencfor  4r  Vendee  21. 

PLEDGE. 

See  Bankrupt  (Pledge  1.)  i?i7/  o/*  Exchange  13.  (/»- 
dorsement  2.)    Deposit.    Lien  4.  5.    Mortgage  3. 

PLENIPOTENTIARY. 

See  Power  3. 

POLICY  OF  INSURANCE. 
See  il/ten  (Enemy  1.)    ilnnui/y  (Memorial  7.  8.)    Bank- 
rupt 13.     Insurance,     Set-off  8. 

POLICY,  PUBLIC. 

1.  Jarisdiction  to  have  instrament  delivered  up. 

2.  Relief  to  particeps  criminis. 

Jurisdiction  of  equity  to  order  an  instrument  to  be  de- 
livered up :  though  void  at  law ;  as  if  against  policy.  XI.  535 

Where  the  transaction  is  against  policy,  relief  to  a  par- 
ticeps criminis.  ..-.-..  XI.  535 

See  Registry  (Ship  4.  6.  7.) 

POLITICAL  TREATY. 

See  Jurisdiction. 

POOR  RATES. 

See  Charity  45.  70. 

PORTION. 

1.  Leaning  against  doable  portions,  in  favour,  not  of  the 

eldest  son,  bat  of  all  to  take. 

2.  Vested  at  twenty-one,  thoagh  payment  postponed  to 

the  father's  death. 

3.  Leaning  against  raising  portion  or  maintenance  out  of 

a  reversionary  term. 

4.  Presumption  against  double  portions. 

6;    Out  of  reversionary  term  on  particular  expression  and 
fair  constraction. 

7.  Vested  in  the  case  of  parent  and  child  against  express 

words  by  implication. 

8.  Vesting  at  twenty-one,  &c.  not  prevented  by  survivor- 

ship on  death  before  the  time  of  payment,  postponed 
to  the  parents'  death. 


(a)  No.  5,  oiiiitted  by  mistake. 
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0.     Personal  proporfty  under  intestacy  not  a  8ati:»fac(ion  bjr 
advancement. 

10.  Land  by  settlement  a  portion  under  the  Statnte  of  Dis- 

tributions: wbelber  by  descent;  and  whether  pro- 
vision by  Will  can  be  considered  advancement  in 
life. 

11.  From  parent,  &c.:  satisfaction  not  prevented  by  small 

diflerence ;  as  in  case  of  a  stranger. 

12.  Vesting  at  twenty-one  in  an  only  younger  child  not  pre- 

vented by  death  before  payable,  viz.  tbe  father's 
death  ;  though  not  to  be  raised  in  that  event. 

13.  Forfeited  under  a  limitation  over  on  marriage  withoat 

consent. 

14.  At  twenty-one,  if  after  death  of  both  parents,  and  in- 

terest for  maintenance  until  payable :  interest  from 
the  father's  death  during  minority,  the  mother  sur- 
viving. 

15.  Legacy  from  parent. 

16.  Effect  of  the  leaning  against  double  portions. 

17«     By  a  person,  giving  a  legacy  ;  evidence  as  to  standing^ 
in  loco  parentis. 

18.  Presumed  satisfaction  of  a  legacy  to  legitimate,  not  to 

natural,  child. 

19.  Legacy  from  the  father. 

1.  Courts  of  Equity  lean   against  double   portions,  not  in 

favour  of  the  eldest  son,  but  of  all  to  take  under  the 
limitations.  --------  L 

2.  Settlement  on  marriage  to  the  use  of  the  husband  foi 

life;  remainder  to  trustees  for  five  hundred  years  in 
trust  after  the  death  of  the  husband  and  not  before, 
unless  with  his  Consent  as  therein  mentioned,  to  rdse 
portions  for  younger  children,  to  be  paid  in  such 
shares  and  at  such  times  as  the  husband  and  wife  should 
appoint ;  in  default  of  appointment,  to  be  paid,  if  but 
one  besides  an  eldest  or  only  son,  £5000 ;  if  two,  £6000; 
if  three,  £8000;  and  if  four  or  more,  .£10,000,  equally, 
to  be  paid  respectively  at  twenty-one,  or  marriage  of 
daughters  if  after  the  age  of  sixteen,  if  such  times  of 
payment  happen  after  the  death  of  the  husband ;  if  in 
his  life,  then  within  twelve  months  after  his  decease, 
and  not  before,  unless  with  such  consent ;  provided, 
that  if  any  of  such  younger  children  should  die  before 
his,  her,  or  their  portions  should  become  payable,  so 
that  the  number  should  be  reduced  to  less  than  four, 
no  more  should  be  raised  than  what  would  make  the 
whole  sum  for  the  portion  of  the  survivor  or  survivors 
of  such  younger  children  equal  to  the  sum  originally 
Umited  for  the  portion  or  portions  of  such  child  or 
children,  if  one,  two,  or  three.  Three  younger  chil- 
dren only  survived  their  father;  but  more  than  four 
had  attained  twenty-one.  The  sum  to  be  raised  is 
^10,000.     Willis  sjy Mis. IIL 
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uii  leans  against  the  construction  for  raising  por* 
or  maintenance  out  of  a  reversionary  term ;  and 
that  principle,  when  the  term  fell  into  possession^ 
le  portion  was  raised,  refused  to  charge  the  differ- 
between  the  sum  annually  allowed  by  the  infant's 
Father  for  her  maintenance  and  the  sum  charged. 
Clinton  ▼.  Lord  Robert  Seymour.       -        -        -  IV.  440 

presuming  against  double  portions.  -        -  V.  S81 

raised  out  of  a  reversionary  term.  The  rule  is, 
t  depends  upon  the  particular  penning  of  the 
ind  a  fair  construction  of  the  whole  instrument  as 
\  intention.  Upon  a  limitation  to  the  parent  for 
ii  a  term  to  raise  portions  at  twenty-one  or  mar- 
if  there  is  nothing  more,  and  the  interests  are 
,  and  the  contingencies  have  happened,  at  which 
)rtions  are  to  be  paid,  upon  the  general  rule  the 
it  is  payable ;  and  the  portions  must  be  raised  by 
mortgage  of  the  term.  Codringtony.  Lord  Foley.  VI.  364 

▼ested  in  the  case  of  parent  and  child  by  im- 
:>n  from  the  whole  settlement,  against  express 
;  and  a  clause  of  survivorship  upon  the  death  of 
[,  before  the  portion  should  become  payable,  was 
the  authorities  construed,  before  it  should  be 
.    Hope  V.  Lord  Clifden.  ...        -  VI.  499 

,  to  be  paid  or  transferred  at  twenty-one  or  mar- 
if  in  the  lives  of  the  parents,  entitled  for  life,  not 
>aid,  assigned,  or  transferred,  till  their  decease ; 
irviTorship  in  case  of  the  death  of  any  before  his, 
r  their  shares  should  be  payable,  &c.  vested  at 
-one  or  marriage  in  the  life  of  the  parents.  Upon 
er  proviso  for  a  limitation  over  in  the  event  of  no 
iving  at  the  death  of  the  survivor  of  the  parents, 
death  of  all,  before  the  fund  should  be  so,  as 
lid,   payable,    &c.    whether    contingent,   quasre* 

kv.Legh. -  IX.  300 

;rm  by  the  Will  of  the  grand-father  for  raising 
18 ;  provided  among  other  events,  if  the  children 
be  by  their  father  in  his  life-time  advanced  and 
ed  with  portions  as  good  or  greater,  to  cease, 
al  property  under  the  intestacy  of  the  father  not 
action.     Twisden  v.  Twisden.  -        .        -  IX.  413 

laimed  by  settlement,  held  a  portion  under  the 
\  of  Distributions.    As  to  land  by  descent,  qucere  ; 
lether  a  provision  by  Will  can  be  considered  an 
ement  in  the  life.      ------  IX.  425 

he  portions  come  from  the  same  party,  the  father, 
;rson  in  loco  parentis^  small  circumstances  of  dif- 
,  where  the  value  is  substantially  the  same  to  the 


(^)  No.  3,  oroiued  by  mistake. 
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child,  shall  not  prevent  satisfaction ;  that  would  in  the 

case  of  a  stranger.     -------  IX.t 

12.  Term  in  trust  after  the  decease  of  the  father,  in  case  be 

shall  leave  a  younger  child,  &c.  to  raise  portions ;  to  be 
paid  according  to  appointment,  and  in  default,  &c.  at 
twenty-one,  or  marriage ;  with  a  provision  for  advance- 
ment in  the  Ufe  of  the  father  by  his  direction,  and  sur* 
vivorship  upon  the  death  of  any  child,  before  the  portion 
shall  be  payable ;  and  if  there  shall  be  no  such  child,  or 
all  die,  before  the  portions  become  payable,  not  to  be 
raised.  Vested  in  an  only  younger  child ;  who,  having 
attained  twenty-one,  died  in  the  life  of  the  father ;  no 
appointment  having  been  made.     Powis  v.  Burdett.      -  IX.  4 

13.  Portion,  given  over  as  to  the  greater  part  upon  marriage 

without  consent  of  executors:  a  conditional  consent^ 
upon  the  offer  of  a  settlement,  retracted  on  a  subsequent 
refusal  to  settle ;  and  the  marriage  taking  place  after- 
wards :  no  relief  against  the  forfeiture.  Daskwood  v. 
Lord  BuUeley,  -------  X.  S 

14.  Trust  term,  by  marriage  settlement,  without  impeachment 

of  waste,  immediately  expectant  upon  the  father's  death, 
subject  to  a  jointure  to  the  mother,  by  sale  or  mortgage, 
rents  and  profits,  or  by  any  other  ways  and  means,  to 
raise  portions  for  younger  children,  at  twenty-one  if 
after  the  death  of  both  parents ;  and  by  such  ways  and 
means  as  the  trustees  think  fit  to  raise  interest  for  main- 
tenance, until  the  portions  shall  respectively  become 
payable;  if  the  remainder-ipan  should  pay  the  portions 
and  the  interest,  or  if  there  should  be  no  younger  child, 
the  term,  or  so  much  as  should  remain  unsold,  to  attend 
the  inheritance ;  which  was  limited  in  the  usual  way. 
Interest  due  from  the  death  of  the  father  in  the  minority 
of  all  the  children ;  and  the  wife  surviving.  Lyddon 
v.  Lyddon.  --------       XIV.  J 

15.  Legacy  by  a  parent  to  a  child,  the  purpose  not  stated, 

understood  as  a  portion.      ------    XYDI.  ' 

16.  Leaning  against  double  portions :  efiect  in  some  cases, 

that  a  portion  has  been  held  to  satisfy  a  legacy  of  much 
greater  amount.  -------    XVIH. 

17.  As  to  the  evidence  with  regard  to  a  person,  giving  a  le- 

gacy and  advancing  a  portion,  as  standing  m  loco  pa- 

rentisy  quaere.    --------    XVIH. 

18.  Distinction  between  legitimate  and  natural  child ;  aa  to 

the  presumed  satisfaction  of  a  legacy  by  a  portion  in  the 

former  case :  not  in  the  latter;  which  b  considered  the       

case  of  a  stranger.      -------    XVHL 

19.  Legacy  from  a  father  to  a  child  understood  as  a  portion; 

though  not  so  described.     ------    XVHI* 

See  Articles  *2.  Exoneration  21.  Implication  2.  Mnie^ 
rest  21.  Satisfaction  2.  4.  7.  13. 14.  16.  22.  26.  27.  28. 
29.  33.  35.  36.  38.  39.  40.  41.  42.  43.  44.  46.  46.  Fes<- 
11^4.     WiUin.     York. 


POSSESSIO  FRATRIS. POWER.  Ul 

Vol.     Page 

P6SsfeSSl6  FRATRiS. 

1.    QoeMioii  clopeiicKi%  on  the  implicatiofn  of  an  oaUrto  fttr 
Hfe. 


.  A  question  i^onf  (he  fiih  *^  poiieisidftdirh,''  &c.  depend- 
ing upon  the  implication  of  an  estate  for  life^  was  no^ 
detenriinerf.     Whelddlt  v.  Partridge.  .        .        -  V.  388 

POSSESSION, 
.  Possession  of  a  house  by  delivery  of  the  keys.        •        -  V.  818 

POSSIBILITY. 
.  Possibility  a  present  interest ;  and  capable  of  devise.      -     XVII.  182 

See  WUl  6. 

POSTftfUMOtrS  CHlLt). 

See  Child  2.    Infant  en  ventre.     Vesting  221.     WiU  70. 
{Execkiary  Devise  4.) 

POST  NUPTIAL  SETTLEMENT. 

See  O^tditofr  3. 

P'OST-OBlt. 

1.    May  be  valid ;  though  not  reasonable :  but  strictly  ex- 
amined. 

,  Post-obit  security,  though  not  on  reasonable  termsy  may 
be  valid ;  but  on  grounds  of  public  policy  striktly  ex- 
amined.    Curling  v.  Marquis  of  Townshend.        -        -       XIX.  628 

iSe^  Usury  3. 

POWDER  MILL. 

See  Injunction  60.     Nuisance  5.  6. 

POWER. 

1.  Distfn'gnished  irom  absolate  legacy. 

2.  Mast  be  executed. 

3.  Of  Pleoipotentiary  to  bind  the  country., 

4.  To  raise  and  appoint  well  executed  by  deed,  to  be  paid 

to  bis  executors,  &c. 
6.    Act  under  it  as  if  incorporated  in  the  d'eed,  when  exe- 
cuted. 

6.  No  estate  under  it  before  execution.    Effect  of  general 

words. 

7.  Power  to  sell  or  exchange :  partition. 

8.  To  revoke  and  substitute  other  estates :  whether  equitlable 

for  leg^ly  bad  at  law,  sufficieut  in  equity. 

9.  To  charge  executed  by  sale. 

10.  Considered  as  trust. 

11.  Distinct  from  a  limited  interest. 

12.  Distiuguished  from  property:  not  assets,  unless  exe- 

cuted. 

F  pS 
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13.  Not  executed  by  mere  repnblicatioD  of  Will. 

14.  Want  of  execation  not  sapplied ;  though  defective  aided. 
^  Distioguished  from  trust :  not  executed  by  the  Court  i 

15. N      as  a  trust  failing  by  accident:  if  partaking  of  the 

16.  i      nature  and  qualities  of  a  trust,  executed  to  a  certain 
^      extent. 

17.  To  be  executed  as  a  duty,  upon  the  principle  of  trust, 

without  discretion. 

18.  Not  executed  by  a  general  bequest 

19.  For  execution  by  Will  distinct  intention  necessary: 

not  direct  reference. 

20.  Defective  execution  supplied. 

21.  Execution  by  implication. 
22*     Distinguished  from  property. 

23.  Of  sale  not  executed  by  partition. 

24.  Of  exchange  or  partition  does  not  include  sale. 

25.  To  alter  ases  limited  by  the  contract. 

26.  Want  of  execution  not  suppled  even  for  creditors :  but 

defect  aided. 

27.  Whether  defective  execution  for  a  stranger  would  be 

supplied  for  creditors. 

28.  Not  implied;   and  construed  strictly.     Defects  sup- 

plied :  not  want  of  execution. 

29.  Construction  of  settlement  to  pay  according  to  appoint- 

ment by  Deed  or  Will ;  as  revoking  a  prior  Will. 

30.  Distinguished  from  property. 

31.  Limited  upon  interest  for  life. 

32.  Amounting  to  property,  notwithstanding  a  limitation 

of  what  should  be  undisposed. 

33.  Executed  by  Will  without  express  reference. 

34.  Of  leasing:  distinction  whether  by  a  person  having  a 

particular  estate  or  the  inheritance. 

35.  Reason  of  supplying  defective  execution,  &c.  for  a 

child  questionable. 

36.  Joint  determined  by  death  of  one. 

37.  Distinguished  from  property. 

38.  Execution  a  limitation  of  a  use. 

39.  To  raise  jointure,  charge  portions  and  lease :  as  to  the 

mode  of  execution. 

40.  Distinction  upon  execution  in  law  and  equity. 

41.  Non-conformity  of  the  nature  of  estates,  raised  by  exe- 

cution, not  of  itself  sufficient  to  reduce  the  legal  effect. 

42.  Execution  a  limitation  of  a  use. 

43.  Instrument  executing  construed  with  reference :  but  the 

excess,  the  legal  effect  of  a  deed,  not  corrected. 

44.  Of  absolute  disposition  does  not  require  a  formal  ap- 

pointment. 

1.  Testator  devised  to  his  wife  several  houses ;  to  his  sisters 
his  money  in  securities  for  their  lives ;  then  divided  his 
fortune  in  small  legacies ;  but  the  legatees  to  take  no- 
thing till  the  death  of  his  wife  and  sisters;  and  made 
residuary  legatees :  Under  the  following  clause,  "  I  em- 
**  power  my  wife  to  give  away  at  her  death  ,£*1000  to  A. 
**  and  B.  £\Q0  each  the  rest  to  be  disposed  of  by 
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^  her  Willi"  there  is  no  absolute  legacy,  but  a  naked 
power  to  the  wife ;  who  being  dead  without  any  dis- 
position,  the  objects  specified  are  not  entitled.    Bull 
V.  Vardy. I.  270 

•  A  power  must  be  executed  in  order  to  create  a  charge.  I.  Z12 

•  Acts  done  by  subjects  under  powers  given  by  the  Country 

bind  the  Country ;  as  signing  of  Plenipotentiary,  in  its 
own  nature;  though  that  is  not  now  understood  to 
bind  till  ratification.  ..--.-  I.  392 

.  Three  powers  by  settlement ;  first,  to  husband  and  wife 
jointly,  to  raise  and  appoint  «f  3000 ;  secondly,  to  hus- 
band, to  raise  and  appoint  .£2000 ;  thirdly,  to  survivor, 
to  raise  and  appoint  such  sum  as  would  with  the  sum 
before  raised  make  «f  5000.  The  wife  joining  in  raising 
«£3000  under  the  joint  power  for  the  husband,  he  co- 
venanted not  to  charge  by  the  power  reserved  to  him 
alone  or  any  other  power  whatsoever  during  her  life, 
and  so  long  as  said  «£3000  should  remain  unpaid,  with- 
out her  consent.  After  her  death  he  by  deed-poll  did 
charge  with  £2000  more,  to  be  paid  to  his  executors 
for  debts,  &c.  and  otherwise  in  performance  of  his  Will, 
or  as  he  should  appoint  by  it;  and  died,  leaving  his 
wife  executrix,  without  taking  notice  by  his  Will  of  the 
charge :  but  the  deed-poll  was  found  uncancelled  among 
his  papers :  The  £2000  well  charged ;  and  went  to  the 
executrix  without  a  special  appointment.  Earl  of  Ux- 
bridge  v.  Bayly*        -------  I.  409 

.  Act  done  under  power  in  a  deed  is  as  if  incorporated  in 

the  deed,  when  executed.  -        -        -        -        -  I.  510 

.  An  interest  under  a  power  of  disposition  is  not  before  ex- 
ecution the  estate  of  the  party ;  and  will  not  pass  by 
ffeneral  words ;  nor  are  they  alone  sufiicient  to  dispose 
free  from  incumbrance.       ------  I.  525 

.  Partition  of  an  estate  in  common  is  a  good  execution  of  a 

power  to  sell  or  exchange  (a).     Abel  v.  Heathcote.       -  II.    98 

.  Power  to  revoke  uses,  substituting  other  estates :  Qucere^ 
Whether  a  substitution  of  equitable  for  legal  estates, 
though  a  bad  execution  at  law,  b  sufficient  in  equity ; 
as  where  it  is  done  by  appointing  under  a  power ;  and 
declaring  uses  upon  the  appointment ;  which  are  con- 
sequently mere  trusts.     Cox  v.  Chamberlain.        -        -  IV.  631 

.  Covenant  to  settle  an  estate  in  strict  settlement :  subject 
to  a  power  to  the  father,  tenant  for  life,  in  case  there 
should  be  any  younger  child  or  children,  to  charge  such 
sum  or  sums  for  such  younger  child  or  children,  pay^ 
able  in  such  proportions,  and  at  such  times  as  he  should 
appoint.  The  power  was  held  well  executed  by  a  Will, 
^u*ecting  a  sale  and  appointing  the  money.  Long  v. 
Long. V.  445 


(•)  Oter-roled.    See  post,  No.  t5,  and  the  note,  VoL  II.  page  101. 
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10.  Powers  in  this  Court  considered  as  trusts.      -        *        -  V.  856 

11.  Where  a  particular,  limited,  interest  and  a  power  concur^ 

though  the  latter  alone  might  amount  to  an  absolute 

gift,  they  are  di3tinct.         .-.---        YH.  898 

12.  Distinction  between  a  power  and  absolute  property.    A 

power,  unless  executed,  not  assets  for  debts.  (Affirmed.) 

Holmes  V.  CoghUl. VU.  4fl9*    ¥111206 

IS.  Power  executed  by  Will,  but  afterwards  discharged;  and 
a  new  power  created.  A  subsequent  codicil  will  not  by 
the  mere  effect  of  re-publishing  the  Will  be  an  exe- 
cution of  the  power.  (Affirmed.)    Holmes  v.  CogkilL 

yu.409,    Vin.206 

14.  Though  the  rule  is  settled,  perhaps  with  some  violation 

of  principle,  but  with  no  practical  inconvenience,  that 
equity  will  in  certain  cases  aid  a  defective  exeoutbn  of 
a  power,  the  want  of  execution  cannot  be  supplied* 
Holmes  y.  CoghiU.     -        ...        .        -        -        VII.  499 

15.  Power  considered   as  distinguished  from  trust.      This 

Court  cannot  execute  a  mere  power ;  but  will  execute  a 
trust,  which  fiiils  by  the  death  of  the  trustee,  or  ai>- 
cident -        r        -       Vni.oTO 

16.  Power  partaking  of  the  nature  and  qualities  of  a  trust; 

so  that,  if  not  executed  by  the  party,  this  Court  will, 

to  a  ceitain  extent,  execute  it.  -        -        r        -       VIIL  570 

17.  Power,  which  by  the  Will  the  party  is  required  to  exe- 

cute as  a  duty.  He  is  a  trustee  for  the  fxereise  of  it ; 
and  has  no  discretion,  whether  he  will  exercise  it  or  not. 
The  Court  adopts  the  principle  as  to  trusts ;  and  will 
not  permit  his  negUgence,  accident,  or  other  circum- 
stances to  disappoint  the  inter^t  of  those,  for  whose 
benefit  he  is  to  execute  it.  -        ...        -       VIH.  Sih 

18.  Power  not  executed  by  a  general  beauest  of  ^'  my  estate 

''  and  effects;"  which  will  pass  only  what  the  testator 

had  an  interest  in,  not  what  he  has  an  authority  over.       VIIL  58S 

19.  Though  to  effect  the  execution  of  a  power  by  Will  a  di- 

rect reference  to  the  power  is  not  necessary,  the  in- 
tention must  distinctly  point  to  the  subject  of  it ;  as  if 
something  is  included,  which  the  testator  had  not  other- 
wise than  under  the  power ;  and  part  of  the  Will,  unless 
applied  to  it,  would  be  wholly  inoperative  Betmeit  v. 
Aburrow.  ^ VIIL  6» 

SO.  Particular  jurisdiction  of  a  Court  of  Equity  to  supply 

defects  in  the  execution  of  a  power.    .        •        *        •  IX.  391 

^1.  Not  necessary  to  recite  an  intention  to  execute  a  power; 
if  the  act  can  be  done  only  by  that  authority.  Bu^ 
where  the  act  purports  to  pass  the  interest,  it  shall  be 
considered  so  intended,  and  not  to  exercise  an  author 
rity.  --.,.-.-••»  X.iSI 

^  An  express  estate  for  life,  with  a  power  to  dispose  by  WiU, 
does  not  give  the  absolute  interest,  so  as  to  pzeplude 
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the  necessity  of  executing  the  powei^.  An  execution 
by  Will  revoked  by  a  subsequent  conyeyance  upon  a 
sale  by  the  tenant  for  life^  having  obtained  the  legal 
estate;  and  that  not  being  an  execution  within  the  intent 
of  the  power,  the  estate  passed  under  a  general  re- 
siduary devise  against  the  purchaser.  Reid  v.  Shergold.  X.  370 
S.  Power  of  sale  not  well  executed  by  a  partition.    McQueen 

v.  Farauhar.      -        - -  XI.  467 

4.  Power  of  exchange  or  partition  does  not  include  a  power 

of  sale.     -.....-..  XI.  473 

5.  Under  a  power  to  alter  uses  the  new  use  will  not  arise  ex- 

cept in  the  very  circumstances  prescribed  by  the  contract.  XI.  475 

S.  Though  equity  will  in  certain  cases  aid  a  defective  exe- 
cution of  a  power,  the  want  of  execution  cannot  be 
supplied  even  for  creditors.    Holmes  v.  Coghill.  -        XII.  206 

7.  Power  defectively  executed  for  a  stranger.    Whether  the 

Court  would  supply  the  defect,  and  give  the  fund  to 

creditors,  quaere.       -.---.-        XII.  213 

8.  Powers  must  be  expressed,  not  implied ;  and   are  con- 

strued strictly.  Though  defects  in  execution  are  in 
certain  cases  supplied  in  equity :  the  want  of  execution 
cannot  be  supplied.  ----.-       XIII.  114 

)•  Settlement  of  personal  estate  upon  a  second  marriage, 
upon  trust  to  pay  to  such  persons,  &c.  as  the  settler 
shall  by  Deed  or  Will  appoint ;  and,  in  default  thereof, 
to  his  issue.  Construction  upon  the  whole,  that  it  was 
to  operate ;  unless  a  subsequent  instrument  should  be 
executed.    A  prior  Will  therefore  revoked.    Leigh  v. 

Norbury. XIII.  340 

).  Distinction  between  property  and  power.     BraMey  v. 

Westcoti XIII.  445 

I.  Bequest  of  all  money,  stock,  &c.  and  all  other  personal 
estate,  to  the  sole  use  of  the  testator's  wife  for  life,  to 
be  at  her  full,  free,  and  absolute,  disposal  during  her 
life,  wiAout  being  liable  to  any  account;  and  after 
her  decease  certain  articles  specified  and  £500  ac- 
cording to  her  appointment  by  Will ;  in  default  of  ap- 
pointment, to  fall  into  the  residue ;  which  was  disposed 
of.  An  interest  for  life  only ;  with  a  limited  power  of 
disposition.  Bradley  v.  WettcotU  ....  XIII.  445 
!.  EflPect  of  power  to  dispose ;  amounting  to  property ;  not- 
withstanding a  limitation  of  what  should  be  left  undis- 
posed of;  from  the  uncertaintir.  ....  XIII.  451 
I.  Power  may  be  executed  by  Will,  applying  to  the  subject, 

without  an  express  reference  to  the  power.  -        -       XIII.  453 

k  Lease,  under  a  power  by  a  person,  having  only  a  par- 
ticular estate,  if  not  conformable  to  the  power,  is  not 
food  at  law :  but,  where  the  persons,  granting  the  lease, 
ave  at  law  the  inheritance,  with  directions  only,  how 
they  are  to  execute  leases,  the  legal  estate  passes.        «      XIII.  580 
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85.  As  to  the  reason  of  supplying  a  defective  execution  of  a 

power,  or  the  want  of  a  surrender  of  copyhold  estate, 

tor  a  child ,  qutere.     -------        XV. 

86.  Joint  authority  determined  by  the  death  of  one.      -        -       XYL 

87.  Devise  and  bequest  of  real  and  personal  estate  in  trust 

to  pay  the  rents,  dividends,  &c.  to  the  separate  use  of  a 
married  woman  for  Ufe ;  and  after  her  decease  to  con- 
vey, &c.  according  to  her  appointment  by  deed  or  will ; 
with  a  limitation  over,  in  case  of  her  death  in  the  life 
of  the  testatrix,  or  in  default  of  appointment.  Abso- 
lute property:  notwithstanding  the  indication  of  an 
intention,  that  the  estate  should  remain  in  the  trustee 
for  her  life,  with  powers,  inconsistent  in  a  great  degree 
with  the  supposition  of  her  having,  or  being  able  to 
acquire,  the  absolute  interest.     Barford  v.  Street.        -       XVI. 

88.  Execution  of  a  power  is  a  limitation  of  a  use;  which 

must  arise,  if  at  all,  at  the  time  of  execution ;  and  is, 

as  if  expressed  in  the  original  settlemefkt.     -        -        -      XYII. 

89.  Devise,  subject  as  to  part  to  a  devise  to  trustees  and  their 

heirs  for  debts  in  aid  of  the  personal  estate,  and  as  to 
part  to  mortgages  in  fee,  to  sons  and  a  daughter,  and 
their  respective  issue  male  in  strict  settlement,  &c. ;  with 
power  to  the  sons  respectively,  when  in  possession,  to 
convey  or  appoint  all  or  any  part  to  trustees  on  trust 
by  the  rents  and  profits  to  raise  a  rent-charge  as  and 
for  a  jointure  for  any  wife  or  wives  for  each  such  w]fe*8 
natural  life  only ;  and  also  to  charge  portions  by  deed, 
and  to  lease  for  twenty-one  years.  Execution  of  the 
power  by  conveyance  to  trustees  and  their  heirs  on  trust 
by  the  rents  and  profits  to  raise  and  pay  a  jointure  dur- 
ing the  wife's  natural  life  only ;  and  charging  portions ; 
with  covenant  for  title,  and  for  quiet  enjoyment  by  the 
trustees  during  the  natural  life  only  of  the  wife.  As  to 
the  estate  of  the  trustees  at  law,  qucere:  the  Court  of 
King* 8  Bench  certifying,  that  they  took  an  estate  in  fee; 
and  the  Court  of  Common  Pleas,  that  they  took  no  estate 
whatsoever.  Recovery  by  tenant  in  tail,  the  tenants  for 
life  being  dead,  the  mortgages  outstanding,  the  debts 
unpaid,  and  the  trustees  for  the  jointure  not  parties, 
valid;  as  an  equitable  recovery,  if  those  trustees  took  a 
fee:  as  to  the  equitable  estates,  viz.  subject  to  the  debts 
and  mortgages,  if  an  estate  for  life;  and,  as  to  the  legal 
estates,  if  a  limitation  in  a  deed  can  be  reduced  by  im- 
plication, the  circumstances,  that  the  purpose  did  not 
require  a  fee,  that  it  might  disturb  subsequent  estates  in 
the  instrument  creating  the  power,  and  the  restraint  of 
the  covenant  for  quiet  enjoyment  to  the  wife's  life,  could 
not  prevail  against  the  legal  effect  of  the  limitation  to 
the  trustees  and  their  heirs.  The  proper  mode  of  exe- 
cuting such  a  power  is  limiting  the  rent-charge  to  the 
wife  by  way  of  jointure,  secured,  if  not  by  the  ordinary 
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power  of  entry  and  distress,  by  a  trust  term  for  ninety* 
nine  years,  with  a  proviso  for  cesser  on  payment  of  the 
jointure  during  her  life,  and  all  arrears  at  her  death 
Wvkham  v.  Wykham.         --..., 

Distmction  upon  the  execution  of  a  power  in  Law  and 
Equity;  a  strict,  literal,  t.  e.  a  due  execution,  the  same 
in  both;  but,  though  void  at  law,  the  substantial  inten- 
tion upon  meritorious  consideration  enforced  in  equity* 
Wykham  v.  Wykham.         -        -        -        .        . 

Non-conformity  of  the  nature  of  estates,  raised  by  the 
execution  of  a  power,  to  those  in  the  instrument  creat- 
ing it  is  not  of  itself  sufficient  to  reduce  the  legal  effect 
of  the  latter  instrument  by  reference  to  the  former. 

Execution  of  a  power  a  limitation  of  a  use,  not  requiring 
an  immediately  preceding  estate  of  freehold. 

Construction  of  an  instrument,  intended  to  be  an  execu- 
tion of  a  power,  with  reference  to  the  instrument  creat- 
ing it;  as  operating  to  create  an  estate  byway  of  use,  to 
l>e  put  in  its  proper  place;  in  remainder,  for  instance, 
ihe  words  importing  an  immediate  conveyance;  but  the 
•excess  at  law^  the  legal  effect  of  words  in  a  deed,  be- 
yond the  occasion  and  purpose,  not  corrected. 

liCgacy  in  trust  to  be  laid  out  in  stock:  the  dividends,  as 
they  «ome  due,  to  A,  for  life,  and  after  her  decease  to 
pay  the  principal  according  to  her  appointment  by  Will 
or  otherwise;  with  power  to  her  to  purchase  with  it  an 
annuity  with  the  approbation  of  the  trustees,  but  not  to 
sell  it.  A,  has  an  absolute  power  of  disposition;  and  her 
bill  was  held  a  sufficient  indication  of  her  intention  to 
take  the  whole;  making  a  formal  appointment  in  writing 
unnecessary.    Irrnnv.Farrer.  .        .        .        . 
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XIX.    86 


Appointment. — Op  Attorney. 

^OINTMENT.— 1.  *' Among  the  issue:"    extent   and  limit  of 

that  term:    power  only  as  to  the  pro- 
portions :  not  illosory. 

2.  ''  From  time  to  time "  as    to  rents.    Sic. 

omitted  as  to  the  personal  property. 

3.  lUasory  may  be  accoanted  for. 

4.  Trustee  may  recal ;  bat  cannot  appropriate 

to  himself. 
6.  Vesting  in  life  of  tenant  for  life  with  a  power. 

6.  Excess  of  power  void:  what  is  ill  appointed 

goes  as  in  default. 

7.  Advancement  in  marriage  a  good  reason  for 

a  small  share. 

8.  One  object  dead,  that  share  goes  as  in  de- 

fault :  Executed  as  to  the  others. 

9.  Partial  according  to  the  power  not  afiected 

by  appointment  of  the  residue,  void  ai 
enLcluding  one  object. 
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Appointmbnt.— 10.    ''Amoi^  ohildren  and  grand-chSdren  or 

"  isBoe"  extent  aod  limit  of  that  term. 
What  is  ill  appointed  goes  as  in  defanlL 

11.  Cypres  does  not  extend  to  personal  pro- 

perty. 

12.  Precemng  limitations  void,  subsequent  not 

accelerated. 

13.  Application  of  ey  pres  to  real  estate. 

14.  To  grand-children  under  power,  limited  to 

children,  void,  for  the  excess  only.  Re- 
mainders in  default  vested,  subject  to  be 
devested.  Satisfaction  of  a  share  by 
portion  on  marriage. 

15.  Byfather  to  a  child,  whose  share  he  had 

purchased,  cannot  exceed  his  share  in 
default. 

16.  Not  executed   by  general  disposition  bj 

17.  For  debts :  a  different  application  by  the 

party  established  after  a  year  without 
application. 

18.  Under  power  coupled  with  an  faiterest, 

applicable  to  both,  held  to  convey  the 
interest,  not  as  executing  the  power. 

19.  Void  for  the  excess  only. 

20.  Of  ten  guineas  illusory.    Interests  vested, 

subject  to  be  devested. 

21.  **  To  and  among,"  each  must  have  a  part : 

the  amount  not  considered  at  law. 

22.  A  very  small  share  not  illusory  on  circum- 

stances. 

23.  To  one  of  six  under  voluntary  bond  to 

pay  among  all  such  child  or  children, 
established. 

24.  Illusory. 

^g  (  Not  illusory,  if  a  sufficient  reason  on  the 
^\       face  of  it;    perhaps,   between   parent 
'(       and  child,  clearly  proved. 

27.  Executed  in  part  by  transfer  on  petition, 

stating  the  desire  of  the  party  having 
the  power  for  an  equal  division.  Com- 
pleted by  the  Court 

28.  Death  of  one  object  before  appointment. 

29.  Interest  vested  subject  to  it. 

30.  Difference  between  land  and  money. 

31.  Must  give  each  a  substantial  share ;  unless 

a  good  reason ;  as  a  provision  by  the 
person  executing,  not  aliunde. 

32.  To  one  or  more  under  power  **  to  such 

"  child  and  children.** 
QA  C  Equality  among  several  objects,  without  a 
q/^      good  reason  not  now  required:  a  share 

/      however  sufficient  at  law. 
35.    '*  To  my  residuary  legatee  after  named  ** 
not  extended  to  another  added  by  co- 
dicil. 
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OINTMENT.— 96*    Of  money  produced  by  sale  under  power 

to  appoint  real  estate. 

37.  ExcladiDg  one  of  **  such  child  or  children." 

38.  Charge  under  power  to  appoint  land. 

39.  Discretion,  given  to  executors,  not  as- 

sumed by  the  Court. 

40.  Under  bequest  to  A,  or  B.  at  the  discre- 

tion of  C. 

41.  Void  as  to  the  excess  of  power ;  and  the 

principle  of  cy  pres  not  applicable. 

42.  Interest  for  life  with  power  of  appointment. 

43.  Not  executed  by  Will  without  reference  to 

the  power  or  subject. 

44.  **  To  such  uses  as  4.  ^hall  appoint,  aud  in 

**  default,  &c.  to  him  in  fee/'  he  has  the 
fee  until  appointmenL 

45.  ''To  such  children,''  &o,  exclusive. 

46.  To  be  executed  by  Will:  the  judgment  qf 

the  Ecclesiastical  Court  required;  bat 
not  conclusive. 

47.  Ittusory.    Void  as  to  excess  of  power. 

48.  Unequal  under  discretion,  and  in  a  consi- 

derable degree  until  illusory. 

49.  Under  **  to  or  among  one  or  more  younger 

**  children''  one  of  two  removed  by  ad- 
vancement, the  other  takes  the  whole  as 
in  case  of  death. 
M.    Great  ineqnaitty  held  not  illusory. 

.2*  r  Operates  as  the  limitation  of  a  use:  the  fee 
?^*  i*       vesting  subject  to  it. 

64.    Lapsed  share  goes  as  in  default. 

'  >  Great  inequality  held  not  illusory. 

57.  Not  by  general  words  in  a  Will. 

58.  Not  by  appointing  executor. 

59.  Distinction  between  gift  for  life  and  inde- 

finite, with  power  of  disposition:  the 
former  requiring  appointment. 

60.  Interest  for  life  with  a  power. 

61. )  Illusory.      Equitable    jurisdiction    disere- 
62.  )        tionary  on  the  cireumstances. 

.  Qift  to  A.  and  his  issue,  to  be  divided  among  them,  as  he 
thinks  fit :  the  issue  have  an  interest  at  all  events ;  and 
A.  has  no  authority  but  as  to  the  proportions.  If  no  ap- 
pointment, equally.  Where  to  be  divided  among  issue, 
the  proportions  must  not  be  illusory.  "  Issue**  will  ex- 
tend to  any  remote  degree  as  a  description  of  objects  of 
the  power  of  A,  to  distribute  among  them,  as  he  thinks 
fit:  but  they  must  all  be  in  existence  during  bis  life.    -  L  150 

Qiuere,  whether  the  words  ^^  from  time  to  time**  m  a 
power  to  appoint  rents  and  profits  of  real  estate,  but 
omitted  in  the  power  to  appoint  the  produce  of  the  per- 
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sonal  estate,  wHI  prevent  a  sweeping  appointment  of  the 
whole ;  the  power  extending  to  the  whole  after  death. 
Pybus  V.  Smith.  -------  L 

8.  An  illusory  share  may  be  accounted  for  by  circumstances* 

Boyle  V.  Bishop  of  Peterborough.       -        -        -        -  I,  ; 

4.  Trustee  to  appoint  cannot  appropriate  parts  of  the  sum 

appointed  to  himself;  but  may  recal  it  into  the  original 

fund.     Boyle  v.  Bishop  of  Peterborough.     -        -         -  I.  i 

5.  Fund  given  to  A.  for  life  with   power  of  appointment 

during  life,  and,  after  death,  for  want  of  appointment 
over:  it  b  not  a  vested  interest  till  after  death  of  tenant 
for  life;  the  power  subsisting  upon  it  (a).     .        .         -  L  « 

6.  By  articles  the  wife's  fortune  and  an  equal  sum,  advanced 

by  the  husband,  were  agreed  to  be  settled  for  the  hus- 
band for  their  joint  lives;  and,  if  he  should  die  first, 
leaving  issue  by  her,  for  her  for  life ;  after  her  decease 
as  to  the  capital  in  such  manner  as  he  should  appoint ; 
in  default  of  appointment  to  be  divided  equally  among 
the  issue  at  twenty-one  with  maintenance  and  survivor- 
ship :  after  marriage  in  pursuance  of  the  articles  an 
estate  purchased  with  the  fund  was  settled  upon  the 
husband  for  the  joint  lives  of  him  and  his  wife ;   re- 
mainder to  trustees  to  preserve,  &c.  remainder  in  case 
of  his  death  first  without  issue  to  certain  uses ;  remain- 
der in  case  of  his  death  first,  leaving  any  child  or  chil- 
dren, to  the  wife  for  life ;  remainder  to  all  the  children 
in  such  shares,  as  the  husband  should  appoint,  for  want 
of  appointment,  equally  in  tail,  with  cross  remainders ; 
remainder  to  the  heirs  of  the  husband.     Children  only 
are  the  objects ;  and  an  appointment  to  a  child  for  life, 
remainder  to  his  children  as  he  shall  appoint,  is  an  ex- 
cess of  power;  and  the  doctrine  of  cy  pres  by  giving 
the  child  an  estate  tail  is  not  applicable :  but  the  ap- 
pointment is  void  for  the  excess  only;  and  what  is  ill 
appointed  goes  as  in  default  of  appointment.    Bristow 
y.Warde.  .        -        - H.  « 

7.  Testator  under  a  power  to  appoint  among  children  ap- 

pointed to  the  husband  of  a  daughter  for  life,  and  if  she 
survived  him,  to  her  for  life;  and,  having  advanced  her 
in  mari'iage,  recited  that  as  a  reason  for  giving  her  a 
small  share ;  this  is  not  illusory.  Bristow  v.  Warde.      -  IL  33 

8.  £4000  settled  on  marriage  in  trust  after  the  decease  of 

the  husband  and  wife,  to  pay  among  all  and  every  the 
child  and  children  other  than  an  eldest  or  only  son,  at 
such  times  and  in  such  proportions  as  he  or  she,  or  the 
survivor,  should  appoint  by  deed  or  will;  for  want  of 
appointment,  among  such  child  and  children,  other 
ihan,  &c.  equally  to  be  divided;  if  but  one,  to  that  one; 
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payable  at  twenty-one  or  marriage^  or  as  soon  after  as 
the  life  interests  should  drop:  the  shares  of  any  dying 
before  payable  in  the  £4000,  or  so  much  as  should  not 
be  appointed  to  go  to  the  survivors  at  the  same  time. 
There  were  four  younger  children :  the  marriage  settle- 
ment of  one  recited,  that  she  was  entitled  to  £1000, 
part  of  this  fund;  one-fourth  of  it  was  appointed  to 
another  on  his  marriage;  and  to  a  third  £1000,  as  her 
share  of  that  portion:  the  fourth  died  above  twenty-one 
before  his  father ;  who  survived  his  wife,  and  died  with- 
out any  farther  appointment:  Held,  that  £3000  was  well 
appointed,  and  that  the  remainder  vested  in  all  equally 
according  to  the  direction  for  want  of  appointment. 
Wilson  V.  Piggott. -  II.  S5l 

Under  a  power  to  appoint  among  all  children,  if  part  is 
well  appointed  to  some,  leaving  a  share  not  illusory, 
which  is  afterwards  appointed  so  as  entirely  to  exclude 
one,  the  last  appointment  only  is  void.  ...  IL  355 

Personal  estate  settled  on  marriage  for  the  husband  for 
life,  then  for  the  wife  for  life,  then  to  and  among  all  and 
every  the  children  and  grand-children  or  issue,  in  such 
shares,  under  such  restrictions,  at  such  times,  and  in 
such  manner  as  they  or  the  survivor  should  appoint  by 
deed  or  deeds  or  will;  for  want  of  appointment,  to  all 
and  every  the  children  and  grand-children  or  issue  living 
at  the  decease  of  the  survivor,  equally,  payable  at 
twenty-one  or  marriage;  if  but  one,  to  that  one;  pro- 
vided that  in  case  of  no  appointment  the  issue  of  any 
children  dead  should  not  nave  a  greater  share  than 
their  parents  would  have  had :  issue  only  are  within  the 
power;  but  in  any  degree:  but  an  appointment  to  any 
issue  not  living  must  be  restrained  to  twenty-one  years 
after  lives  in  being  at  the  creation  of  the  power;  other- 
wise it  is  void,  even  as  to  such  as  come  in  esse  within 
those  limits:  but  on  marriage  of  a  daughter,  interests 
may  be  given  to  her  children  generally  and  to  the  hus- 
band. What  is  ill  appointed  goes  as  in  default  of  ap- 
pointment: but  children  of  a  living  parent  cannot  take 
under  the  proviso.    Routledge  v.  DorriL     -        -        -  IL  357 

.  The  doctrine  of  cy  pres  does  not  apply  to  personal  es- 
tate :  therefore  where  under  a  power  to  appoint  per- 
sonal estate  to  children  or  issue,  an  appointment  is  made 
to  a  son  for  life,  then  among  all  his  children ;  if  none, 
to  him,  his  executors,  &c.  the  limitation  to  his  children 
being  void,  because  not  restrained  within  the  legal 
bounds,  cannot  be  made  good  cy  pres.  Routledge  v. 
Dorril      -        - -  IL  857 

.  Preceding  limitations  under  an  appointment  being  void, 
subsequent  limitations,  though  within  the  power,  can- 
not be  accelerated;  and  are  void  also;  though  the  ob- 
jects of  the  prior  limitations  never  come  in  esse.  RouU 
ledge  V.  DorriL  -..----  II.  357 
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13.  Where  real  c»tate  is  under  a  power  dt  appointineM  li- 

mited in  strict  settlement,  if  the  children  cannot  take  as 
purchasers^  the  intention  shall  be  executed  cy  pres  by 
construing  it  an  estate  tail.  ....         -  IL  9 

14.  Under  marriage  articles  £15,000  was  vested  in  trustees  on 

trust,  together  with  £5000,  covenanted  by  the  husband 
to  be  paid,  to  be  laid  out  in  land  to  be  settled  upon  the 
husband  for  life;  remainder  to  the  wife  for  Hfe;  re- 
mainder to  the  use  of  such  child  and  children,  in  such 
shares,  for  such  estates,  and  subject  to  such  powers, 
limitations,  and  provisions,  as  the  husband  and  wife  tt 
the  survivor  shoiild  appoint;  in  default  of  appointmeM^ 
to  the  children  in  tail;  in  default  of  issue,  to  the  hus- 
band in  fee.  The  husband  and  wife  joined  in  a  diree-' 
tion  to  the  trustees,  reciting  their  resolution  to  invest 
the  trust  fund  in  an  estate  lately  purchased  by  the  bas- 
band  for  £16,800,  and  directing  them  to  deBver  the  said 
stock,  &c.  to  him  at  the  price  they  were  at  on  the  day 
of  the  purchase;  which  was  done.  The  wife  died.  There' 
were  two  daughters.  The  father  by  Will,  recitikig  the 
purchase,  and  that  he  had  not  conveyed  it  to  the  uses 
of  the  settlement,  and  that  it  was  not  his  intention,  that 
the  said  purchase  should  be  an  investment  of  the  troist 
fund,  but  that  the  said  fund,  with  it's  increase,  should 
be  taken  out  of  his  personal  estate,  gave  £K),000,  part 
of  the  trust  fiind,  in  trust  to  be  laid  out  in  land  to  be 
conveyed  to  one  daughter  for  her  life,  for  her  separate 
use;  remainder  to  her  children  in  tail;  remainder  to  the 
other  daughter  in  fee,  for  whom  he  also  appointed  the 
residue  of  the  fund ;  but  revoked  that  by  codicil,  re^ 
citing  a  portion  given  on  her  marriage.  Held,  Isf,  that 
grand-children  are  not  objects  of  the  power ;  but  the 
excess  only  would  be  void :  ^ly,  the  fund,  with  it*s  in^ 
crease,  was  invested  in  the  purchase:  3dly,  there  was  no 
appointment  of  the  estate  or  money  due  on  die  cove^ 
nant :  4thly,  the  remainders  in  default  of  appointment 
are  vested  subject  to  be  devested  by  appointment ;  and 
will  take  effect  as  to  what  is  ill  appointed  or  unappoikit^ 
ed :  5thly,  the  share  of  the  daughter,  to  whom  tne  por^ 
tion  was  advanced  on  marriage,  was  thereby  satisfied. 
Smith  V.  Lord  Camelford,  -----  II.  fi 

15.  Father,  having  power  to  appoint  among  children,  and  pur- 

chasing the  share  of  one,  cannot  by  appointment  entitle 
himself  to  more  than  the  share  of  that  child  in  defeult 
of  appmntment.  -------  11.  71 

16.  A  power  of  appointment  not  executed  by  a  general  dis- 

position by  Will.  Croft  v.Slee.  .        -        -        -  IV.   i 

17.  Appointment  by  fadier  and  son  under  a  power  of  money, 

charged  on  an  estate,  that,  in  case  the  son  should  sur- 
vive, it  should  be  applied  by  him  in  and  towards  the 
payment  of  the  debts  of  the  father ;  and  subject  diereta 
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the  residue,  if  any,  should  go  and  be  paid  by  him,  hh 
executors,  &c.  in  and  towards  satisfaction  of  bis  debts, 
with  a  similar  provision  as  to  the  residue.  The  father 
surviving  appointed  in  favour  of  another  son,  for  valu- 
able consideration  as  to  part.  As  to  that  the  decree 
directed  payment  under  the  appointment ;  the  residue 
to  be  paid  into  Court,  with  liberty  to  apply ;  in  case  of 
no  application  within  twelve  months  to  be  paid  accord'* 
ing  to  the  appointment.  Lady  Clinton  v.  Lard  Robert 
Seymour.  -        -        --        -        -        --  IV.  440 

A.  having  both  a  power  and  an  interest,  the  estate  being 
convey^  to  such  uses  as  he  should  appoint,  and,  in 
default  of  appointment,  to  him  in  fee,  conveys  by  lease 
and  release,  using  also  words  of  appointment :  the  deed 
operates  as  a  conveyance  of  his  interest,  not  as  an  exe- 
cution of  his  power ;  especially  if  the  effect  of  the  latter 
construction  will  defeat  the  object.  Cox  v.  Chamberlain.  IV.  631 

An  appointment  exceeding  the  power  by  a  limitation  to 
objects  not  within  the  power  is  void  as  to  the  excess ; 
as,  where  the  power  is  to  appoint  to  children,  and  the 
appointment  is  to  a  child  for  life,  and  after  his  decease 
to  his  wife  and  children :  but  that  void  Umitation  shaft 
not  defeat  a  limitation  over  to  an  object  of  the  power, 
in  case  such  child  dies  without  leavkig  a  wife  or  child 
surviving.     Crompe  v.  Barrom.  -        -        -        -  IV.  681 

Trust  in  marriage  articles  to  pay  certain  funds,  the  pro- 
perty of  the  wife,  to  all  and  every  her  ch3d  and  children 
m  such  parts,  shares,  and  proportions,  as  she  should 
by  will  give,  &c.  and,  for  want  of  such  gift,  &c.  to  all 
and  every  her  child  and  children  part  and  share  alike, 
and  for  want  of  such  issue,  over,  oy  her  Will  she  gave 
ten  guineas^  part  of  the  fund,  to  her  eldest  son ;  de-* 
daring,  that  he  was  otherwise  provided  for  by  the  Will 
of  his  uncle ;  and  the  remsunder  she  gave  to  all  her 
other  children,  naming  them,  equally,  with  survivorship 
in  case  of  the  death  of  any  during  minority,  and  before 
receipt  of  his,  her,  or  their  shares ;  and  in  case  of  the 
death  of  her  eldest  son  before  he  comes  to  the  posses- 
sion of  his  uncle's  fortune  she  gave  her  second  son  only 
ten  guineas.  The  only  provision  of  the  eldest  son  was 
a  remainder  in  tail  after  the  life  estate  of  his  father ; 
who  survived  his  wife.  The  Court  was  of  opinion,  Is(^ 
that  childten  illegitimate,  being  bom  after  elopement, 
and  no  access,  clearly  could  not  take :  Sdly,  that  the 
share  appointed  to  a  cnild,  who  died  in  the  life  of  her 
mother,  lapsed :  but  the  case  was  determined  upon  the 
third  point ;  that  under  the  circumstances  the  appoint- 
ment of  ten  guineas  was  illusory;  and  therefore  the 
whole  was  void,  and  the  fund  was  distributed  among 
the  surviving  children  and  the  representatives  of  the 
deceased  child ;  the  interest  vesting  on  the  birth,  liable 
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to  be  derested  only  by  appointment.      Vanderzee  y. 

Aelom. IV.  771 

SI.  Under  a  power  to  appoint  to  and  among  several  persons 
each  or  the  objects  must  have  a  part :  but  a  Court  of 
Law  will  not  enter  into  the  amount  of  the  share  ap- 
pointed.    ---------  IV.  785 

22.  In  equity  an  appointment  of  a  very  small  share  is  not 

illusory,  if  justified  by  circumstances ;    as  where   that 

object  is  otherwise  provided  for.  -        -        -        -  IV.  785 

23.  Voluntary  bond  to  pay  to  and  among  all  such  child  or 

children  of  A.  in  such  parts,  &c.  as  the  obUgor  should 
by  deed  or  will  appoint ;  and  for  want  of  appointment, 
and  as  to  what  snould  be  unappointed,  to  and  among 
all  such  child  or  children  of  A.  as  might  survive  the 
obligor.  Appointment  by  will  of  the  whole  fund  to  one 
of  six  children  established.     WoUen  v.  Tanner.  -  V.  218 

24.  Appointment,  giving  very  small  shares  to  some  of  the  ob- 

jects, set  aside,  as  illusory.     Spencer  v.  Spencer.         -  V.  368 

25.  The  rule  as  to  illusory  appointments  not  to  be  applied, 

where  a  sufficient  reason  appears  upon  the  face  of  the 
appointment:  perhaps  not,  between  parent  and  child, 
if  clearly  proved.        -------  V.  363 

26.  An  appointment  by  a  father  not  illusory,  where  he  gives 

other  provisions  to  the  object  excluded.  Long  ▼.  Long.  V.  445 

27.  Power  of  appointment  among  three  persons  executed  by 

a  transfer  of  one-third  to  one  under  an  order  on  peti- 
tion ;  stating,  that  the  person  having  the  power  was  de- 
sirous, that  the  fund  might  be  equally  divided.  That 
person  dying  without  any  farther  execution,  the  Court 
gave  the  two  remaining  thirds  respectively  to  another 
of  the  objects  and  to  the  administratrix  of  the  third ; 
who  was  aead ;  but  had  survived  the  person  executing 
the  power.    Fortescue  v.  Gregor.       -        -        -        -  V.  553 

28.  Devise  in  trust  to  dispose  of   the  premises  unto  and 

amongst  the  devisee's  four  children,  in  such  manner^ 
shares,  &c.  as  he  should  by  deed  or  will  appoint :  one 
dying  in  the  life  of  his  father,  before  appointment,  was 
held  entitled  to  a  fourth  (a) ;  the  father,  after  that 
child's  death,  having  appointed  three-fourths  to  his 
three  surviving  children  respectively.    Reade  v.  Reade.  V.  744 

29.  Power  of  appointment  does  not  prevent  the  interest  vest- 

ing, subject  to  be  devested.        -----  V-  748 

80.  Difference  between  land  and  money  subject  to  a  power 

of  appointment.  -------  V-749 

SI.  Under  a  power  to  appoint  among  several  objects  each 
must  have  a  share,  and,  by  the  rule  in  equity  as  to  illu- 
sory appointments,  a  substantial  share ;  unless  a  good 
reason  appears;   as,  another  provision  by  the  person 


(«)  See  Uie  note,  Vol.  V.  page  75a 
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executing  the  power,  not  from  any  other  quarter.  Un- 
der such  a  power,  an  appointment  of  a  fund,  nearly 
£1900,  among  three  children,  the  objects,  £10  to  one, 
£50  to  another,  and  the  remainder  to  the  third,  all  having 
other  provisions  aliunde,  was  set  aside  as  illusory.  Kemp 
V,  Kemp. V.  840 

Power  to  appoint  to  the  use  of  such  child  and  children, 
&c.  an  appointment  to  one  or  more  good.    -        -        -  V.  857 

Not  now  the  rule,  that  under  a  power  to  appoint  among 
several  objects  they  must  take  equally,  unless  a  good 
reason  appears.  -------  V.  859 

A  power  to  appoint  among  several  objects  well  executed 
at  law  by  giving  each  a  share,  however  small.       -        -  V.  861 

Testatrix  gave  a  fund,  over  which  she  had  a  power  of 
appointment,  and  some  specific  articles,  to  trustees,  in 
trust  for  her  "  residuary  legatee  hereinafter  named :" 
and  gave  the  general  residue  to  A.  By  a  codicil  she 
revoked  the  bequest  of  the  residue  ;  and  gave  it  to  A. 
and  B. — A,  was  held  solely  entitled  to  the  fund  under 
the  appointment.  Affirmed  on  appeal.  Roach  v. 
Haj/nes.    - VI.  153.     VIII.  584 

Power  of  appointing  real  estate  well  executed  by  a  devise 
to  trustees  to  sell,  and  an  appointment  of  the  money 
produced  by  the  sale.     Kemoorthy  v.  Bate.  -        -  VI.  793 

Settlement  upon  such  child  or  children  as  the  father 
should  appoint:  appointment,  excluding  one,  estab- 
lished.    Kenwortki/  v.  Bate.       -----  VI.  793 

Power  to  appoint  land  well  executed  by  a  charge.  -  VI.  797 

Bequest  to  executors  in  trust  that  they  shall  pay,  &c. 
unto  and  amongst  the  testator's  two  brothers  and  his 
sister,  or  their  children,  in  such  shares,  &c.  and  at  such 
times,  &c.  as  the  trustees,  or  the  major  part  or  the  sur- 
vivor, his  executors,  &c.  shall  think  proper.  All  the 
children  living  at  the  death  of  the  testator  held  entitled 
with  the  parents,  per  capita :  the  Court  not  having  a 
discretion.    Longmore  v.  Broom.        -        -        -        -         VII.  124« 

Bequest  to  A.  or  B.  void  for  uncertainty :  if  at  the  dis- 
cretion of  C.  good.     -------        VII.  128 

Settlement  in  pursuance  of  articles,  previous  to  maiTiage, 
to  convey  to  the  use  of  the  husband  for  life ;  remainder 
to  wife  for  life ;  remainder  upon  trust  to  convey  unto 
and  amongst  all  and  every  or  any  of  the  children  in 
such  parts  and  proportions,  &c.  as  the  husband  and  wife 
or  the  survivor  should  by  deed  or  writing  with  or  with- 
out power  of  revocation,  or  by  Will  appoint :  in  default 
of  appointment,  to  the  first  and  other  sons  in  tail  male: 
remainder,  subject  to  trusts  that  failed,  to  the  heirs  of 
the  husband.  A  joint  appointment  by  deed,  subject  to 
a  proviso  for  revocation  and  re-appointment  by  the  hus- 
band and  wife  and  the  survivor,  well  revoked  by  the 
wife  surviving ;  and  by  the  same  deed  a  re-appointmcnt 
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to  the  daughter  and  two  sons  successively  for  life^  widi 
remainders  in  tail  to  the  grand-children,  and  the  ul^ 
timate  remainder  to  the  daughter  in  fee,  void  for  the 
excess  beyond  the  power,  viz.  the  estates  to  the  grand- 
children, and  the  ultimate  limitation  upon  them  to  the 
daughter ;  and  the  principle  of  cy  pres  not  applicable ; 
all  beyond  the  life  estates  of  the  children  therefore  to 
go  as  in  default  of  appointment.     BrudeneU  v.  Ehoes»  YII. 

4&.  Investment  of  stock  directed  in  trust  to  pay  the  dividends 
to  the  testator*s  son  for  life;  and  after  his  death  to 
transfer  part  of  the  capital  according  to  his  appoint- 
ment :  an  interest  for  life  only^  with  a  power.  Nannoci 
Y.Horion. -         VII. 

43.  Power  of  appointment  not  executed  by  a  Will  having  no 

reference  to  the  power  or  the  subject  of  it ;  and  the 
Court  will  not  inquire  into  the  circumstances  of  the 
property.     Nannock  v.  Norton,  -        -        -         .         VII 

44.  Limitation  to  such  uses  as  A.  shall  appoint ;  and,  in  de- 

fault of  appointment,  to  him  in  fee :  the  fee  is  in  him 

until  appointment.       -------        VIL 

45.  Bequest  to  such  of  the  children  of  A,  as  B.  shall  by 

Will  direct,  and,  in  default  of  such  direction,  among 
the  children  share  and  share  alike.  jB.'s  disposition  by 
Will  in  favour  of  the  children  living  at  her  death  es- 
tablished against  the  claim  of  one  bom  afterwards, 
under  the  general  words.     Paul  v.  Compton.        -         -       VIII. 

46.  Power  of  appointment  by  Will.     The  Court  requires  the 

judgment  of  the  Ecclesiastical  Court,  that  the  instru- 
ment is  testamentary ;  but  is  not  satisfied  with  the  proof 
in  that  Court;  requiring  the  witnesses  to  be  examined 
again ;  or,  if  no  witnesses,  proof  of  the  signature.       -  IX. 

47.  Appointment  of  £200  stock,  though  a  very  unequal  pro- 

portion of  the  fund,  held  not  illusory.  Appointment 
void,  as  far  as  it  exceeds  the  power:  viz.  to  grand- 
children under  a  power  to  appoint  to  children.  Batcher 
V.  Butclier,        -------.  DL 

48.  Under  a  power  of  appointment,  discretionary  as  to  the 

shares,  the  distribution  may  be  unequal,  the  inequality 
considerable,  and  no  reason  assigned :  until  it  becomes 
such  as  to  render  some  share  illusory.  -        .         .  IX. 

49.  Power  of  appointment  to  or  among  one  or  more  younger 

children,  in  default  of  appointment,  equally.  One  of 
two  objects  being  removed  by  the  effect  of  an  express 
satisfaction,  by  way  of  advancement,  the  other  takes 
the  whole,  as  in  the  case  of  death,  by  analogy  to  the 
customs  of  London  and  York.    Folkes  v.  Western.        -  IX. 

50.  Appointment  of  £100  South  Sea  Annuities  to  one  child, 

and  £2400,  the  residue  of  the  fund,  to  the  other,  those 
being  the  only  objects  of  the  power,  not  illusory.  Box 
V.  Whitbread.      (See  No.  6^.) X. 

51.  The  execution  of  a  power  of  appointment  operates  by 
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way  of  limitation  of  a  use  under  and  by  the  effect  of 

the  instrument  reserving  the  power :  the  fee  vesting  in 

the  mean  time.  ..---..  X.  255 

I.  The  execution  of  a-  power  of  appointment  operates  as  a 
limitation  of  a  use^  attaching  upon  the  seisin  in  the 
feoffeesy  &c.  under  the  old  instrument.        -        -        .  X.  264 

I.  Power  of  appointment  does  not  prevent  the  fee  vesting^ 
subject  to  be  devested  by  execution  of  the  power. 
Such  a  power  is  a  mode^  which  the  owner  of  the  es- 
tate reserves  to  himself5  or  gives  to  another^  through  the 
medium  of  the  Statute  of  Uses^  of  raising  and  passing 
an  estate. X.  265 

.  Appointment  by  "Will  among  children  under  a  power  to 
the  father.  A  share^  lapsed  by  the  death  of  one  in 
his  life,  goes  among  all,  as  in  default  of  appointment; 
notwithstanding  a  direction,  that  each  receiving  a  share 
should  release  the  fund.  No  presumption  of  satisfac- 
tion or  purchase  from  another  provision,  being  ex- 
pressly in  satisfaction  of  a  different  interest.  Burges 
V.  Mawhey -  X.  319 

.  Appointment  of  £100,  out  of  £2500,  viz.  to  two  children, 
one-third  each ;  the  remaining  third  to  the  children  of 
another  child  (the  power  extending  to  their  issue),  and 
£2400  equally  to  two  children,  the  only  other  objects, 
established  :  the  Court  refusing  to  go  farther  against  an 
appointment,  as  illusory,  than  actual  decision.  Mocatta 
y.Lottsada XII.  123 

.  Appointment  of  £5500  to  one  child,  £1100  to  another, 
and  £500  among  the  others,  seven  in  number,  held  not 
illusory:  the  Court  refusing  to  go  farther  upon  that 
subject  than  actual  decision.     Di/ke  v.  Silvester »  -         XII.  126 

.  Power  of  appointment  not  executed  by  general  words  in 
a  Will,  "  all  my  personal  estate,"  &c.  and  "  all  my  es- 
"  tate  and  interest  therein."    Bradley  v.  Westcott        -        XIII.  445 

.  Power  of  appointment  not  executed  by  appointing  an 

executor.  --_-.---       XIII.  452 

.  Distinction,  though  slight,  established  between  gifts  for 
life,  and  indefinitely,  with  power  of  disposition.     The 
latter  vests   the  property  without    appointment:    the 
former  requires  appointment.       -----       XIII.  453 

Settlement  by  a  feme  sole,  in  contemplation  of  marriage, 
of  part  of  her  fortune  in  trust  to  pay  the  dividends  to 
herself  for  her  separate  use  for  life,  and  after  her  death 
for  her  intended  husband ;  and  after  the  death  of  the 
survivor  to  transfer  the  capital  according  to  her  ap- 
pointment by  Will ;  and  in  case  she  should  die  without 
appointment,  and  he  should  be  then  dead,  in  trust  for 
her  next  of  kin,  their  executors,  &c.  according  to  the 
Statute  of  Distributions.    An  interest  for  life  only  in 
the  widow,  with  a  power  of  disposition  by  Will.     An- 
derson  v.  Dawson.      -        -        -        -        -        -        -        XV.  oo2 
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61.  Equitable  jurisdiction  upon  illusory  appointment;  dis- 
cretionary according  to  the  circumstances.  Bax  v. 
Whitbread. XVI. 

G2»  Execution  of  a  power  of  appointment  among  children  and 
grand-children,  by  giving  £100  to  one,  and  £2400,  the 
residue  of  the  fund  to  the  only  other  object,  established 
under  the  circumstances :  the  former  being,  at  the  time 
of  appointment,  an  uncertificated  bankrupt ;  and  other 
interests  being  given  to  him  and  his  family  by  the  in* 
struments,  creating  and  executing  the  power.  Bax  v. 
Whitbread.    (See  No.  50.) XVI. 


Of  Attorney. —  1.    For  valuable  consideration  not  revocable. 

1.  Power  of  attorney  revocable ;  and  in  ordinary  cases  would 
not  found  the  jurisdiction  for  delivering  up  instruments: 
but,  where  executed  for  valuable  consideration,  this 
Court  would  not  permit  it  to  be  revoked.      -         -        -  IL 

See  Assets  42.  Bankrupt  {Power  1 .)  Baron  and  Feme  13. 
{Separate  Property,)  Charge  \,  Charity  b.  IS,  Coi^ 
tract  12,  Deeds,  Devise  1,  {Revocation  1.2,)  Dower  B. 
Ecclesiastical  Court  1.  Evidence  48.  {Presumption  9.) 
Implication  2,  Partition  10.  Practice  28.  Principal 
and  Agent  5. 6. 32.  Revocation  22.  Tenant  in  Common  3. 
Trust  113.  121.  Vendor  and  Vendee  20.  Vesting  69. 
Voluntary  Settlement,  ^c.  2.  6.  Will  21.  73. 1 16.  116. 
119. 179.  180.  301. 

PRACTICE. 

1.  One  not  bound  by  another's  defeace. 

2.  Damages  reduced  on  second  trial :  Effect  as  to  codts. 

3.  Revival  of  Injunction,  dissolved  on  merits,  until  an- 

swer to  amendments  refused. 

4.  The  Court  will   not  keep  money,  after  the  right  es- 

tablished, even  on  request. 
6.    Two  day's  notice  for  re-hearing. 

6.  Accountant-General  to  receive  payment  under  Act  of 

Parliament  without  an  order. 

7.  Administrator  brought  in  by  motion  after  decree  passed, 

&c,  only  to  witness ;  not  to  pay. 

8.  )  Certificate  by  the  Master  before  Report.    Order  on  it 

9.  5       refused ;  but  not  taken  off  the  Gle. 

10.  Separate  Report ;  and  proceedings  de  die  in  diem, 

11.  Question  of  intention  for  the  Court,  not  the  Master. 

12.  ^  Second  answer  pending  exceptions :  at  any  time  before 

13.  )       order  to  amend,  &c, 

14.  Election  to  sue,  &c.  a  motion  of  course. 

15.  Order  to  prevent  removing  limber  wrongfully  cut. 

16.  Decretal  order  not  discharged  on  motion. 

17.  Purchaser  not  compelled  to  appoint  a  Clerk  in  Court: 

necessary  only  where  the  party  is  to  appear. 

18.  Bill  not  dismissed  on  motion  without  costs  on  the  ground 

that  the  Court  would  decree  according  to  it,  without 
consent. 


PRACTICE.  469 

Yol.    Pag« 

19.  Whether  information,  &c,  that  the  person  served  acts 

as  Clerk  in  Coart,  sufficient. 

20.  Consent  to  examine  a  plaintiff  being  refused,  amend- 

ment by  making  him  a  defendant,  withdrawing  re- 
plication, on  terms. 

21.  From  an  error  in  the  decree  the  parties  unable  to  pro- 

ceed under  it:  Petition  to  set  down  for  farther 
directions  dismissed. 

22.  Deeds  not  delivered  up  on  petition  in  bankruptcy. 

23.  Order  on  motion,  affecting   plaintiff's    title,    refused 

without  consent. 

24.  Waver  of  relief  must  be  on  the  record. 

25.  Bill  amended  after  answer  considered  as  original. 
20.     Cross  bill  for  legal  title  dismissed  with  costs. 

27.  General  rule  not  broken  through  for  inconvenience. 

28.  No  bill  under  power  of  appointing  the  application  of  a 

charity. 

29.  New  subjpcenas  not  necessary  on  amended  bill. 

30.  Amended  bill  as  new  for  certain  purposes. 
31«    Argument  by  leave  on  motion  to  vary  minutes. 

32*    Mere  want  of  title  in  vendor  not  the  subject  of  a  cross 

biU. 
83.     Report  to  state  the  shares  of  an  uncertain  sum,  to  be 

distributed,  in  aliquot  parts,  not  money. 

34.  Award  on  general  reference  impeached  by  cross  motions, 

not  Exceptions. 

35.  Amendments  moved  should  be  stated. 

36.  Court  not  bound  to  notice  privileges  under  charters 

confirmed  by  private  statutes,  though  declared  public. 

37.  For  security  for  costs  plaintiff  must  be  resident  abroad : 

then  of  course. 

38.  Witness  re-examined  after  decree. 

39.  Impertinent  interrogatories  suppressed. 

40.  Plaintiff  in  injunction  cause,  defective  in  parties  at  the 

hearing,  ordered  to  speed :  but  Injunction  not  dis- 
solved :  nor  a  Receiver  without  a  special  case  of 
waste. 

41.  Plaintiff  cannot  dismiss  without  costs :  nor,  after  re- 

fusal, with  costs  without  consent. 

42.  New  plaintiff  by  supplement  may  impeach  a  decree  on 

re-hearing  by  former  parties. 

43.  Dismissal  with  costs  against  defendant  examined  as  a 

witness. 

44.  Interest  refused  ;  not  being  prayed. 

45. 1  Affidavits  against  answer  in  support  of  Injunction  on 
46. 5       merits. 

47.  Plea  allowed  with  costs  on  default  of  plaintiff,  having 

amended,  after  it  was  set  down. 

48.  Amended  bill  out  of  Court  by  subsequent  allowance  of 

plea. 

49.  Motion  after  plea,  &o.  to  amend  on  20s.  costs,  must 

state,  that  it  is  not  set  down. 
60.     Appointment  of  Receiver  in  the  Master's  discretion. 
51.     Biddings  opened  for  benefit  of  the  suitor  and  estate, 

not  the  purchaser. 
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52.  Generally  40s,  costs  on  disniissioD  on  bill  and  answer. 

63.  Plea  of  another  sait,  &c.  referred  of  coarse. 

54.  Will  not  execnted  partially. 

55.  Party  discharged,  as  well  as  charged,  by  his  own  exa- 

mination. 

56.  Interest  nnder  a  general  reservation  of  farther  direc- 

tions. 

57.  Wife's  money  not  paid  to  husband  without  affidavit, 

that  there  is  no  settlement. 

58.  General  order  as  to  Receiver's  accounts. 

.g   CBiddings  opened  after  Report  confirmed.     Not  on  in- 
q'  <     crease  alone.     Fraud  an  exception  to  the  general 
*  (     rule. 

61.  Courts  of  law  depart  from  general  rules  of  practice  on 

general  principles. 

62.  Amendment  of  plea. 

63.  Master's  judgment  conclusive  in  appointing  Receiver ; 

unless  a  substantial  objection. 

64.  Any  creditor  may  prosecute  a  decree  for  an  account. 

65.  Compulsory  appearance  of  defendant  outlawed,  though 

abroad  two  years. 
66. )  Time  to  answer  after  insufficient  answer.    Costs  of  at- 
67. 5      tachments. 

68.  No  specific  direction  in  the  reference  of  purchaser's 

costs  on  opening  biddings  for  a  particular  expense. 

69.  No   proceedings  after  general   demurrer:    Defendant 

cannot  dismiss. 

70.  Creditor  may  recover,  though  not  declaring  on  a  note. 

71.  When  supplemental  bill  unnecessary. 

72.  Imprisonment  of  husband  not  a  ground  for  separate 

answer. 

73.  Purchaser  not  compelled   to    complete  his   purchase 

before  Report  absolutely  confirmed. 

74.  Service  on  Clerks  in  Court  of  dispersed  defendants  to 

confirm  the  Report. 

75.  Answer,  stating  purchase  for  value  without  notice,  not 

required  to  go  farther. 
.^    C  Booksellers,  taking  spurious  copies,  must  be  sued  se- 
^'  <     parately :  so  on  a  patent :  distinction  as  to  a  fishery, 
(      &c. 

78.  Advance  on  opening  biddings. 

79.  Deed  between  husband  and  wife  as  to  separate  property 

not  established  without  her  presence  in  Court. 

80.  Plea  of  former  suit  depending  struck  out:  but  no  re- 

ference within  a  month  :  Bill  dismissed. 

81.  Master's   appointment  of  consignee  conclusive,  unless 

a  special  and  strong  case. 

82.  One  witness  cannot  prevail  agrinst  a  positive  denial. 

83.  Exception  over-ruled  with  costs. 

84.  Reference  of  title  on  motion  after  answer. 

85.  Relief  against  forfeiture  of  deposit. 

86.  Examination  under  commission  of  the  American  Govern- 

ment held  sufiicient. 

87.  Decree  pro  confesso  on  motion,  where  only  one  defen* 

dunt. 
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88. 1  No  decree  or  jadgment  against  title  of  the  Crown  on 
89.  )      the  record,  though  not  insisted  on. 
00.     Defendant  under  sentence  for  felony  not  brought  up  for 
want  of  answer. 

91.  Master's  appointment  of  Receiver  conclusive  without  a 

special  case. 

92.  Balance  ordered  in  on  motion. 

93.  Exception  to  Master's  appointment  of  Receiver  dis- 

allowed. 

94.  Right  of  the  Six  Clerks  to  their  proportion  of  the  fee 

from  the  Sworn  Clerk ;  though  he  has  given  credit. 
95.^ 

96.  >  Examination  after  decree  by  the  Master. 
97.^ 

98.  No  subpcma  to  amended  bill. 

99.  Affidavit  of  merits  for  service  of  stdtpcma  on  attorney 

of  defendant  abroad. 

100.  )  Abatement  by  plaintiff's  insolvency  pending  account : 

101.  )      whether  at  law  on  his  bankruptcy. 

102.  Decree  not  impeachable  collaterally  in  another  cause. 

103.  Exceptions  after  order  to  confirm  nisi  no  cause  against 

making  it  absolute  ;  unless  ordered  to  be  set  down. 

104 

.^.'')  Decree  pro  confesso  generally  on  amendments  not  an- 

iob'  ^     swered :  Not  prevented  by  insufficient  answer. 

107.  Costs  on  bill  to  secure  legacy  to  infant. 

108.  No  Injunction  for  executor  against  creditor  before  de- 

cree. 

109.  Reference  on  piracy  of  copyright. 

110.  Detainer  under  illegal  arrest  discharged. 

111.  Advance  on  opening  biddings. 

112.  Outlawry  common  process  in  Ireland. 

113.  Costs  of  discovery. 

114.  Issue  instead  of  reference  on  a  doubtful  figure  in  a 

legacy. 

115.  Case,  stated  as  a  trust,  refused  by  the  King^s  Bench, 

1 16.  To  decree  pro  confesso  under  the  statute,   affidavit  re- 

quired, that  defendant  had  been  in  ^n^^nd  within 
two  years. 

117.  Discharge  from  illegal  afrest  and  detainer. 

118.  Order  on  admission  of  assets  with  offer  of  appropri- 

ation for  a  contingent  legacy. 

119.  Advance  on  opening  biddings. 

120.  Time  for  excepting  on  bill  for  discovery  only. 

121.  To  decree  pro  confesso  affidavit  required,  that  defendant 

had  been  in  England  within  two  years. 

122.  Service  of  sequestration  on  Clerk  in  Court,  after  per- 

sonal service  tried  in  vain. 

123.  Injunction  in  pressing  cases  on  petition  and  affidavit. 

124.  Commitment  for  breach  of  Injunction  on  service  on 

defendant's  wife. 

125.  Service  of  subpcsna  under  cover  to  one,  to  whom  de- 

fendant ordered  his  letters  to  be  sent. 

126.  Advance  on  opening  biddings. 

127.  Payment  to  executor  without  prerogative  probate. 


472  PRACTICE. 

128.  Depositions  not  amended  after  publication. 

129.  )  Whether  in  revivor  a  new  subpcena  to  hear  jadgment: 

130.  )      in  the  House  of  Lords  no  fresh  sammons. 

131.  Proceedings  de  die  in  diem  without  an  order. 

132.  Plaintiff  may  except  to  Report;  and  set  down  for  far- 

ther directions. 

133.  Re-hearing  of  decree  not  signed,  &c.  for  error. 

134.  Bill,  the  object  disapproved,  taken  off  the  file  for  want 

of  connseFs  signature. 

135.  At  the  last  Seal  after  Trinity  Term  cause  against  dis- 

solving Injunction  limited  to  the  Petition-days. 

136.  Case,  stated  as  a  trust,  refused  by  the  King^s  Bench^ 

137.  Biddings  opened  for  one  present  at  the  sale. 

13B.    Reference  for  scandal,  not  for  impertinence  after  order 
for  time. 

139.  Time  on  Commission  for  defendant's  examination  left  to 

the  Master. 

140.  No  security  for  costs  on  the  fact  that  defendant  is  gone 

abroad. 

141.  Time  to  answer  till  payment  of  costs  of  demurrer 

allowed  to  a  bill  in  the  Exchequer  to  the  same  effect, 
without  prejudice  to  motion  to  dismiss. 

142.  Appeal  to  the  Chancellor  of  the  Duchy  o^  Lancaster 

from  dismissal  by  the  Vice  Chancellor,  affirmed  on 
rehearing. 

143.  Dismission  on  objection  to  title  without  reference. 

144.  Relief  under  the  general  prayer. 

145.  No  decree  against  the  answer  on  one  witness,  not  sup- 

ported. 

146.  Production  of  original  Will  at  the  hearing  on  security. 

147.  After  two  insufficient  answers  six  weeks  refused. 

148.  Plaintiff's  name  struck  out  on  security  for  costs. 

149.  Notice  of  Motion  on  Saturday  for  Tuesday. 

150.  Service  of  subpoena  on  Clerk  in  Court  or  Solicitor  on 

circumstances. 

151.  Answer  ordered  to  be  received,  though  not  signed. 

152.  Exceptions  to  Report  dispensed  with. 

153.  Party  compellable  to  produce  papers  connected  with 

the  relief. 

154.  Answer  ordered  to  be  received,  though  not  signed. 

155.  )  Plaintiff  for  relief  as  well  as  discovery  not  aided   in 

156.  )      proceeding  at  law  except  by  decree. 

157.  Infant  never  ordered  out  of  the  jurisdiction. 
15B.     Exception  for  costs. 

159.  Order  for  letting  infant's  estate,  being  small,  without 

reference. 

160.  Maintenance  for  the  time  past. 

161.  At  law  affidavits  filed  a  certain  time  before  the  discus- 

sion :  otherwise  in  equity. 

162.  Order  for  sale  without  a  reference  refused. 

163.  Maintenance  for  the  time  past. 

164.  (R®f®''®nce  for  impertinence  waved  by  reference  for  in- 
165*  j     sufficiency :    after  which  no  reference  for   iniperti* 

t     lienco. 
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166.  Exceptions  to  settled  interrogatories :  not  petition,  as 
an  objection  to  a  Receiver. 
For  breach  of  Injunction,  restraining  personal  service  of 
motion,  that  defendant  shall  stand  committed :  when 
an  act  is  to  be  done,  he  has  the  option  to  do  it  by  a 
particular  day. 

109.    Porcl^iiser  not  sabstitated  without  affidavit  of  no  underr 
bargain. 

170.  Examination  de  bene  esse  of  witness  above  seventy  on 

new  trial  suggested. 

171.  Report,  stating  circumstances  without  the  conclusion, 

referred  back. 
)72.    Security  for  costs  not  required,  when  co-plaintiffs  are 
resident  in  England. 

173.  Purchaser  not  substituted  without  affidavit  of  no  under- 

bargain. 

174.  Title  not  determined  without  a  reference,  unless  un- 

equivocally waved. 

175.  Payment  into  Court  before  answer  on  gross  fraud. 

176.  Injunction  in  Vacation. 

177.  Injunction  against  judgment  refused  before  answer. 
17B.    Production  of  original  Will  at  the  hearing  on  security. 

179.  Time  for  exceptions  nunc  pro  tunc. 

180.  Decree  against  one  trustee  for  debts :  the  other  not  ap- 

pearing under  sequestration. 

181.  Order  to  amend,  not  drawn  up,  does  not  prevent  dis- 

mission for  want  of  prosecution. 

182.  Messenger  on  return  *'  Cepi  corpus,'''  not  capable  of 

being  removed. 

183.  Ward  married:  proceedings  stayed  till  husband  appears. 

184.  French  deposilions  not  delivered  out  for  translation. 

185.  As  to  the  jurisdiction  to  order  original  Will  to  be  de- 

livered out. 

1R7*  i  ^^^3^10^  ^^  decree  of  course  supplied  on  motion. 

188.  Commission  abroad  without  stating  the  points  or  wit- 

nesses. 

189.  Prerogative  probate;  though  the  sum  small. 

190.  Inspection  of  letters  referred  to  as  exhibits  refused. 

191.  No  evidence  after  Report  settled. 

192.  Examination  de  bene  esse  except  in  certain  cases  re- 

quires notice. 

193.  Affidavit,  that  cannot  be  answered,  is  in  time  the  day 

before  the  motion. 
194. 1  Payment  into  Court  on  affidavit  of  an  Accountant  re- 
195.  j      fused  :  ordered  on  admission. 
196. }  Costs  of  discovery  not  till  Commission  returned :  no 

197.  )      costs  if  defendant  examines  in  chief. 

198.  Receiver,  when  on  the  answer  the  real  estate  must  be 

liable. 

199.  Answer  not  taken  off  the  file  for  mistake :  but  additional 

answer  permitted. 

200.  Construction  of  General  Order  1794,  as  to  time  foe 

answering,  in  the  case  of  a  Peer. 
901.    Payment  into  Court  must  be  on  admission. 
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202.  Defendants  not  bound  as  to  their  rights  with  respect  to 

each  other,  unless  called  on  to  contend. 

203.  Service  of  subpcena  on  infant's  father-in-law  good. 

204.  Production  of  instrument  only  on  admitted  posses- 

sion, &c. 

205.  Decree  pro  confesso  pronounced  by  the  Court. 

20(1.  On  re-sale  at  an  advance  no  costs  to  the  person,  who 
opened  the  biddings,  not  being  the  purchaser. 

207.  Sequestration  for  not  performing  the  decree. 

208.  Second  Commission. 

209.  Costs  on  notice  of  motion  abandoned. 

210.  Service  of  Writ  of  Execution. 

211.  Joint  Order  for  costs  enforced  against  one;  the  other 

absconding. 

212.  Attachment  not  without  previous  affidavit. 

213.  Payment  into  Court  to  be  not  forthwith ;  but  a  day  most 

be  named. 

214.  Private  Letter  to  the  Lord  Chancellor  on  a  cause. 

215.  Denial  of  combination  does  not  satisfy  the  undertaking 

not  to  demur  alone. 

216.  Appeal  from  a  re-hearing  at  the  Rolb. 

217.  General  Order  1794  as  to  time  to  answer. 

218.  Messenger  after  Attachment  for  want  of  infant's  answer. 

219.  Power  to  the  Master  to  examine  not  now  in  the  decree  ; 

as  in  the  Exchequer  :  but  Commission  of  course  on 
his  certificate. 

220.  Re-hearing  on  terms  after  decree  by  default  made 

absolute. 

221.  Costs  on  re-hearing. 

222.  Party  not  heard,  until  contempt  cleared. 

223.  Time  to  be  obtained  on  affidavit,  not  by  an  evasive 

answer. 

224.  Insufficient  answer  satisfies  the  condition  not  to  demur 

alone. 

225.  Motion  to  sell  under  sequestration  on  notice. 

226.  After  plea  bill  amended,  paying  costs,  not  within  the 

General  Order  1794. 

227.  Amendment  merely  to  add  a  defendant,  does  not  pre- 

vent exceptions. 

228.  Receiver  in  possession,  no  Ejectment  without  leave. 

230.  Reference  removed  on  the  age,  &c.  of  the  Master. 

231.  Account  after  assets  admitted  by  mistake. 

232.  Judgment;  though  one  defendant  dead. 

233.  Special  jurisdiction  under  Act  of  Parliameuf^  must  be 

strictly  followed. 

234.  Exception  before  the  Chancellor  to  Report  under  decree 

at  the  Rolls. 

235.  Order  to  speed  by  one  defendant :  the  other  in  contempt. 

236.  Undertaking  to  speed  compelled,  notwithstanding  de- 

fendant's bankruptcy. 

237.  Appeal  withdrawn  on  consent. 
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238.  On  decree  by  default  eTideDce  not  entered  as  read. 

239.  No  costs  on  abatement  by  marriage  of  female  plaintiff 

after  answer  to  Bill  of  Discovery. 

240.  Guardian  for  infant  defendant  on  plaintiff's  motion. 

241.  Exceptions  amended  on  mistake. 

242.  Supplemental  answer  on  mistake. 

243.  )  Security  for  costs  not  after  order  for  time ;  nor  at  law 

244.  )      after  any  step. 

245.  Supplemental  answer  on  mistake,  with  afiidaTit. 

246.  Motion  on  certificate  of  the  Master  of  no  examination, 

or  the  Six  Clerk  of  no  proceeding. 

247.  After  decree  revivor  by  defendant  or  his  representative. 

248.  Order  for  time  to  answer  does  not  generally  authorize 

answer  and  demurrer:  expunged  or  over-ruled. 

249.  Denial  of  combination  not  a  compliance  with  the  order 

not  to  demur  alone. 
Q_  r  Trial  not  staid  in  the  Brst  instance.  Injunction  in  Chan-- 
251  i       eery  before  Declaration  stays  all;    after,  only  exe- 
'V      cution. 

252.  By  ancient  order  Injunction  obtained  in  open  Court 

only. 

253.  Reference  of  title  on  motion. 

254.  Sequestration  for  want   of  answer  nisi  in   the   first 

instance. 
^-e  ^  New  trial  of  issue  from  the  Rolls  moved  before  the 
tfjLf.'\       Chancellor:  so  farther  directions,  &c.  in  either  Court ; 
'L      though  not  there  originally. 

257.  In  the  Courts  of  law  on  adiJavit  for  bail  different. 

258.  Grounds  for  opening  biddings  after  Report  confirmed. 

259.  Discharging  order  to  take  the  bill  pro  confesso ;  offering 

to  answer. 

260.  Execution  of  decree  for  compound  interest  with  half- 

yearly  rests. 

261.  Contempt  discharged   immediately  on  farther  answer 

until  fourth  insufficient;  though  costs  not  accepted. 

262.  After  decree  merely  for  inquiries  order  on  motion  with 

consent. 

263.  Sheriff  ordered  to  pay  the  party  under  attachment  for 

costs. 

264.  Transfer  to  one  legatee,  having  attained  the  age. 

265.  Old  on  revivor  by  sci,  fa, 

266.  Taxation  by  a  party  under  the  general  jurisdiction  :  by 

a  stranger  under  the  Statute.     Waver. 

267.  Order  to  proceed  de  die  in  diem  necessary  :  but  not 

imperative. 

268.  Purchase  before  the  Master  not  complete  before  Re- 

port confirmed. 

269.  Infant  plaintiff  struck  out,  to  be  made  defendant. 

270.  Guardian  for  infant  defendant,  abroad,  to  answer  not 

on  motion. 

271.  Under  the  order  to  answer  amendments  and  Exceptions 

togethernew  Exceptions  confined  to  the  amendments ; 
but  to  be  considered  with  reference  to  the  original 
bill. 
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272.  No  addition  to  ExceptioDS  after  answer :  bat  it  may  be 

referred  back. 

273.  Exceptions  answered,    before  order   to  amend,   &c. 

drawn  op,  regnlar. 

274.  Secnrity  for  costs  by  plaintiff  abroad  not  increased 

except  by  way  of  terms  for  some  favoor. 

275.  Bight  to  notice  not  affected  by  postponing  motion. 

276.  Loss  of  decree  supplied  from  office  copy  ;  and  entered 

nunc  pro  tunc. 

277.  After  decree  no  dismission  by  consent :  bat  arrange- 

ment on  farther  directions. 

278.  Creditors  let  in  after  the  time  elapsed. 

279.  The  only  answer  to  motion  to  dismiss  for  want  of  pro-r 

secution  is  nndertaking  to  speed. 

280.  Party  avoiding  service;  and  the  Clerk  in  coort  dead. 

281.  Reference  of  title  on  motion  limited  to  disputed  title. 

282.  Order  to  pay  dividends  to  trustees  or  one. 

283.  Special  order  for  time  to  answer  in  the  first  instance. 

284.  Answer  ordered  without  oath  and  signature. 

285.  General  Exception  to  Report,  referred  back,  over-ruled 

with  costs  beyond  the  deposit,  though  regular. 

286.  Depositions  referred  for  scandal  without  notice. 

287.  Witness  refVising  to  be  sworn  ordered  to  attend,  or 

stand  committed. 

^     *  >  Personal  service  for  contempt  dispensed  with. 

290.  After  order  for  payment,  first  Attachment;  then  com- 
mitment. 

291*  Master  not  ordered  to  certify,  whether  he  is  satisfied 
with  the  production. 

292.  Examination  to  credit  only  by  special  order. 

293.  )  Clear  mistake  in  decree  rectified  on  motion  with  con- 

294.  5       sent. 

295.  Order  to  dismiss,  &c.  though  the  Six-Clerk's  certificate 

subsequent. 

296.  Co-plaintiff,  as  next  friend,  struck  out  on  security  for 

costs. 

297.  Exceptions  pending  demurrer  to  discovery  admit  the 

demurrer.     Withdrawn  on  costs. 

298.  Record,  defaced  by  amendments,  taken  off  the  file. 

299.  Plaintiff  may  dismiss  as   to  himself  without  co-plain- 

tiff's consent. 

300.  Witness  re-examined  before  the  Master  on  different 

interrogatories. 

301.  Distinction  between  motion  and  petition. 

302.  Money  not  paid  out  on  motion. 

303.  No  addition  or  alteration  of  decree  on  motion,  ^'c. 

304.  Execution  of  decree  for  compound  interest  with  half- 

yearly  rests. 
^  The  only  answer  to  motion  to  dismiss  for  want  of  pro- 

305.  )       secution  is  the  undertaking  to  speed  ;  unless  special 
300.*^       ground;  as  on  a  peremptory  undertaking  at  law  to 

^       go  to  trial. 

307.  Depositions  not  suppressed. 

308.  Decree  pro  confesso  not  to  be  impeached  collaterally. 
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309.  Previous  ttpplication  to  the  attorney  at  law  not  ner.ps* 

sary  for  an  order,  that  service  on  him  shall  be  good. 

310.  Account  not  decreed  on  motion. 

311.  Costs  of  notice  of  motion  abandoned. 

^^  C  Biddings  not  opened  on  mere  negligence,  &c.  without 
'<       something  unconscientious.    No  rule  for  advance  of 
^^^'(       £10  per  cent. 

314.  Answer  of  trustee  in  a  state  of  incapacity  taken  by 

guardian. 

315.  Payment  into  Court  on  plain tifiTs  calculation  of  de- 

fendant's schedule,  not  admitted,  refused. 
did.     Before  a  serjeant  at  arms  under  order  to  bring  ia 
books,  &c.  a  subsequent  order  on  the  Master's  cer- 
tificate required. 

317.  Writ  of  execution  only  in  case  of  a  party.    Distinc- 

tion as  to  a  stranger. 

318.  Order  to  amend  on  petition  at  the  Rolls  after  notice  of 

motion  to  dismiss  for  that  day ;  on  which  the  motion 
could  not  foe  made. 

319.  Production  of  deeds,  &c,  referred  to,  but  not  described , 

or  offered,  refused. 

320.  Qualified  submission  to  produce  deeds,  if  required  by 

the  Court 

321.  Order  to  dismiss  for  want  of  prosecution,  irregular 

through  plaintiff's  misrepresentation,  discharged  with 
costs  against  him. 

322.  On  conduct  of  administratrix  inquiry  as  to  balances 

from  time  to  time,  with  interest. 

323.  Commitment  of  purchaser  disobeying  order  to  pay. 

324.  Security  for  costs  by  plaintiff  gone  to  reside  in  the  hie 

of  Man. 

325.  General  appeal  does  not  stay  the  decree :  if  for  speci- 

fic performance,  execution  only  suspended. 

326.  Order  of  preceding  Chancellor  not  re-heard  on  minutes. 

327.  Pies  to  bill  amended  after  Exceptions  allowed. 

328.  Acceptance  of  answer  waves  contempt,  except  as  to 

costs. 

329.  Order  obtained  by  defendant  by  consent  for  plaintiff's 

examination,  saving  just  exceptions. 

330.  As  to  farther  proceeding  after  remanding  defendant,  ^ 

under  criminal  sentence,  brought  up  by  Uaheoi  cor-- 
pu8  for  not  putting  in  answer. 

331.  Injunction  of  course  to  deliver  possession ;  as  a  ground 

for  the  writ  of  assistance. 

332.  Dismission  for  want  of  prosecution  after  three  terms 

of  course. 

333.  After  answer  to  discovery  liberty  to  add  a  prayer  for 

relief  refused  with  costs. 

334.  Plaintiff  for  discovery  pays  the  costs. 

335.  Distinction  as  to  Exceptions  in  Chancery  and  Exchequer. 

336.  Production  ordered  on  answer,  admitting  possession  of 

a  Will  and  title  under  it. 

337.  Order  on  petition  without  suit  for  a  person  to  act  as 

guardian,  &c.  living  the  father. 

338.  Enlarging  publication  until  answer  to  cross  bill. 
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339.  Order  to  amend  after  nndertakiog  to  speed  discharged. 

340.  DismissioD  for  want  of  prosecution  before  Replication 

of  coarse. 

341.  Enlarging  publication  until  answer  to  cross  bill. 

342.  Bidding  opened  on  a  second  application  by  the  same 

person. 

343.  Dismission  for  want  of  prosecution  before  replication 

of  course. 

344.  Order  by  one  defendant  to  examine  another  not  of 

course  after  decree. 

345.  DiflTerent  affidavits  in  the  Courts  of  Law  to  put  off  trial. 

346.  Serjeant  at  arms  on  submission  to  Exceptions  after  the 

previous  process,  but  no  farther  answer. 

347.  Discharge  immediate  on  answer. 

348.  Member  of  Parliament  refusing  appearance. 

349.  Deposit  of  deeds  on  motion  refused  without  a  special 

case. 

350.  Construction  of  the  Order  1794»  as  to  time  to  answer. 
351  •     Setting  down  without  subpcetia  for  judgment,  &c.  served 

not  a  compliance  with  the  undertaking  to  speed. 

352.  Reference  on  two  suits  obtained  by  plea,  not  motion. 

353.  Petition,  failing  as  to  the  principal  objects,  dismissed. 

354.  Reference  of  title  on  motion. 

355.  Charges  of  sale  under  just  allowances. 

356.  Immediate  discbarge  on  examination  put  in  :  but,  if  in- 

snflicient,  proceedings  from  the  last  process. 

357.  Money  ordered  out  of  Court  after  dismission. 

358.  Costs  of  motion  not  given,  unless  on  notice. 

359.  Demurrer  and  answer,  after  the  third  peremptory  or-* 

der,  taken  off  the  file. 

360.  Service  on  attorney  of  defendant  abroad  only  to  com- 

pel appearance. 

361.  Order  by  plaintiff  for  answer  without  oath,  &c.,  of 

course  without  consent,  unless  defendant  abroad. 

362.  Issue,  whether  instrument  obtained  by  fraud,  not  on 

motion  after  answer. 

363.  Attachment  on  service  of  subposna  in  Scotland. 

364.  Examination,  saving  just  exceptions,  refused,  when  an 

interest  appeared. 

365.  Service  of  subpcena  to  hear,   &c.   necessary ;  though 

cause  set  down  on  undertaking  to  speed. 

366.  Order  on  peremptory  undertaking  to  speed  nunc  pro 

tunc  of  course  after  above  two  years. 

367.  Illness  an  exception  to  rule  as  to  time  to  answer  on 

special  grounds. 

368.  Interrogatories,  drc.not  referred  for  impertinence  with- 

out scandal. 

369.  Farther  interrogatories  after  examination  acted  on. 

370.  Payment  into  Court  on  admission  by  motion,  before 

farther  directions. 

371.  For  commitment  the  person  serving  must  have  autho- 

rity to  receive  the  money. 

372.  Examination  to  credit  after  publication  restrained  and 

qualiBed. 

373.  Examination  to  credit  in  the  country. 
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374*    Salt  in  another  Court,  instead  of  re-heariog,  &c.  dis- 
approved. 
875.     No  affidavit  on  motion  against  the  answer ;  except  in 
waste,  and  as  to  partnership  those  originally  filed 
merely  as  to  mismanagement,  &c. 

376.  Receiver  refused  on  claim  of  partnership,  not  raised, 

till  the  concern  was  prosperous,  and  denied. 

377.  Reason  of  receiving  the  party's  affidavit,  as  creditor. 

378.  Proceeding  under  decree  for  account  of  a  joint  adven- 

ture hy  bill  on  behalf  of  plaintiff  and  the  others. 

379.  On  injunction  affidavits  against  the  answer  not  on  title, 

but  facts :  except  the  original  one ;  defendant  having 
obtained  time  to  file  affidavits. 

380.  Subpcsna,  served  on  Sunday,  irregular. 

381.)  Commission  abroad  before  answer:  the  suit  merely  for 
382. )       evidence  for  an  action.   Distinction  in  the  Exchequer* 

383.  Right  to  process  waved. 

384.  Service  of  copy  without  producing  the  original  order 

bad,  unless  waved. 

385.  To  shew  cause  against  decree  by  default,  how  to  be  set 

down. 

386.  Farther  examination  not  permitted  without  an  order  on 

clear  surprise. 

387.  Waver  of  irregularity  by  examining  without  a  previous 

state  of  facts. 

388.  After  publication  no  farther  examination  without  great 

difficulty ;  and  generally  confined. 

389.  Witness  in   chief   not  examined  on  inquiry  directed 

without  order. 
300.     Eflect  of  power  in  decree  to  examine  parties. 

391.  Interrogatories  to  examine  parties  settled  by  the  Mas- 

ter :  whether  for  witnesses. 

392.  Affidavits  before  the  Master  by  consent. 

393.  Depositions  before  the  Master  not  to  be  known  by  the 

parties,  until  concluded. 

394.  Interrogatories  to  examine  party  settled  by  the  Master. 

395.  Reference  of  title  before  answer. 

1.  One  man  not  bound  by  the  defence  of  another.      -        -  I.       8 

2.  Upon  a  second  verdict  the  same  as  the  first,  but  for  a 

less  sum,  the  last  sum  recovered  only,  and  the  costs  of 
the  last  trial,  ordered  to  be  paid  out  of  money  in  Court 
upon  an  injunction  to  stay  execution  on  the  first :  the 
costs  of  which  are  to  be  returned.    Waddle  v.  Johnson,  I.    30 

3.  After  injunction  dissolved  upon  the  merits  motion  to  stay 

trial  of  ejectment  till  full  answer  to  the  amended  bill 

refused  with  costs.     Ladt/  Markham  v.  Dickenson.       -  I.    .30 

4.  The  Court  will  not  keep  money,  after  the  party  is  entitled 

to  it,  even  at  his  own  request.     Isaac  v.  Gomperiz.      -  I.    44 

5.  Two  days  notice  sufficient  for  a  re-hearing.    -        -        -  I.     45 

6.  Where  money  is  directed  by  an  Act  of  Parliament  to  be 

paid  to  the  Accountant-General,  he  is  bound  by  the  Act 
to  receive  it ;  and  the  Court  will  not  make  an  Order  for 
that  purpose.     Anonymous.        -----  I.     56 
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7.  Administrator  not  brought  before  the  Master  by  motion 

after  a  decree  passed  and  entered^  if  any  thing  in  it 
affecting  him  by  way  of  order  to  pay :  otherwise,  if  only 
to  witness  what  is  done.     Habergham  v.  Vincent,  -  I.    68 

8.  Before  Report  Court  refused  to  order  balance  of  charges, 

allowed  against  defendant  upon  account,  and  the  whole 
alleged  in  his  discharge,  to  be  paid  into  Court  upon 
Certificate  by  the  Master  and  defendant's  examination 
before  him ;  but  also  refused  to  take  the  Certificate  off 
the  file.     Fox  v,  Mackreth.         -----  L    69 

9.  No  Certificate  by  a  Master  as  by  the  Accountant-General i 

but  there  must  be  a  Report  in  order  to  take  notice  of 

any  thing  in  the  Master's  Office  (a).     -        -        -         -  I.    70 

10.  Motion  for  separate  Report,  and  proceedings  de  die  in 

diem.         ---------  I.    72 

11.  Question  of  intention  to  be  determined  by  the  Court:  but 

not  proper  for  the  Master.     Pitt  v.  Lord  Camelford.     -  I.    8S 

IS.  Second  answer  may  be  put  in  pending  exceptions  to  the 

first.     Knox  v.  Symmonds,  -         -        -        •         -  I.    87 

13.  Second  answer  may  be  filed  at  any  time  before  the  order 

to  amend,  &c.  even  the  moment  exceptions  are  taken.  I*   88 

14.  To  put  a  party  to  election  to  sue  at  law  or  in  equity  is  a 

motion  of  course.     Anonymous.  -        -         -         -  I.   91 

15.  Order  to    prevent    removal  of  timber  wrongfully   cut. 

Anonymous.       --------  I.   9S 

16.  Decretal  order  cannot  be  discharged  upon  motion ;  though 

made  by  consent,  and  surprise  alleged.    Anonymous.   -  I.   93 

17.  Court  will  not  make  purchaser  appoint  a  Clerk  in  Court ; 

which  is  only  necessary,  where  the  party  is  to  appear. 

Child  v.  Lord  Abingdon.     ------  I.   94 

18.  Plaintiff  cannot  on  motion  dismiss  his  bill  without  costs, 

on  the  ground,  that  the  Court  would  have  decreed  ac- 
cording to  it,  unless  consent.     Anonymous.  -        -  ^.1*' 

19.  Qucere,  whether  affidavit  of  notice  must  state  positively, 

that  the  person  served  acts  as  Clerk  in  Court;  or  whether 
upon  information  and  belief  is  sufficient.  M*Cauley  v. 
CoUier.     . I.  Ml 

SO.  Evidence  of  a  plaintiff  being  necessary,  and  defendant 
refusing  to  consent  to  his  examination,  the  bill  on  motion 
amended  by  making  him  a  defendant ;  and  replication 
withdrawn;  on  terms  of  costs,  amending  defendant's 
copy,  and  requiring  no  farther  answer.  Motieux  v. 
Mackreth.  --------  LI* 

21.  Petition  to  set  down  cause  for  farther  directions,  or  such 
farther  order,  as  Court  should  think  fit,  dismissed; 
though  the  parties  could  not  proceed ;  an  inquiry  before 
the  Master  being  rendered  useless  by  the  event  of  a 
verdict  upon  issue   directed;   and   farther    directions 


(a)  See  the  note. 
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having  been  reserved  till  after  trial  and  report.  Dixcn 
V.  Olmius.  -------- 

22.  Deeds  not  delivered  up  upon  petition  in  bankruptcy* 

Ex  parte  Poole.         -.--•-- 

23.  Upon  bill  by  son,  committee  of  his  father,  a  lunatic,  to 

set  aside  a  voluntary  settlement  by  him,  motion  for  de- 
fendant to  let  the  house,  sell  the  furniture,  &c.  and  bring 
the  whole  into  Court,  refused ;  plaintiff  not  consenting. 
Colman  v.  Croker.      -------  I.  160 

24*  Relief,  prayed  by  the  bill,  but  given  up  at  the  hearing, 
must  be  expressly  waved  on  the  record.  Dundas  v. 
Dutens. J.  197 

25.  Bill  amended  after  answer:  costs  must  be  paid  for  that; 

then  it  is  considered  as  an  original  bill :  plaintiff  is  not 
bound  by  offers  in  the  original  bill;  nor  defendant  by 
submissions  in  his  answer.  -----  I,  210 

26.  Cross  bill,  being  for  a  mere  legal  title,  dismissed  with 

costs;  though  the  original  bill  was  dismissed.       -        -  I.  213 

27.  General  rule  not  broken  through  on  account  of  incon- 

venience. --------  I,  234 

28.  Interest  under  power  of  appointing  the  application  of  a 

Charity  not  sufficient  to  sustain  a  bill.     Aitorney-Ge" 

neral  V.  Citi/ of  London.    ------  1.243 

29.  On  amended  bill  it  is  not  necessary  to  serve  new  subpoenas 

on  the  original  defendants.     Angerstein  v.  Clark,         -  I.  2;>0 

50.  Amended  bill  taken  as  a  new  bill  for  certain  purposes.    -  I.  250 

51.  Point  argued  by  leave  of  the  Court  on  motion  to  vary 

minutes.     Perry  v.  Philips.        -        -        -        -        -  I.  25 1 

52.  If  defence  to  bill  for  speciiBc  performance  of  agreement 

for  a  purchase  depends  merely  on  want  of  title  in  vendor, 
defendant  ought  to  rest  on  his  answer,  and  not  file  cross 
bill  to  have  it  delivered  up,  or  to  prevent  an  action ;  for 
plaintiff  cannot  succeed  at  law.     Hilton  v.  Barrow.      -  I.  284 

.33.  Where  a  surplus  to  be  distributed  b  an  uncertain  sum, 
the  Master  ought  to  report  the  shares  in  aliquot  parts, 
not  in  money.  Attorney-General  \.  Haberdasliers^  Com- 
pany.       ---------  I.  295 

,  84.  Award  on  general  reference  not  to  be  impeached  by  Ex- 
ceptions, but  on  cross-motions.    Knox  v.  Symmonds.    -  I.  SG9 
35.  Amendments  moved  ought  properly  to  be  stated.     -        -              I.  088 
S6.  Court  not  bound  to  tase  notice  of  particular  privileges 
under  charters,  confirmed  by  private  Statutes,  notwith- 
standing a  clause  declaring  them  public  Acts.       -        -  I.  393 

.  S7.  To  entitle  defendant  to  security  for  costs  it  is  not  suf- 
ficient, that  plaintiff  appears  by  the  bill  to  be  out  of 
the  jurisdiction :  he  must  appear  to  be  resident  abroad : 
then  it  is  of  course.    Green  v.  Charnock.     -         -        -  I.  396 

,38.  Witness  examined  before  decree,  but  then  accidentally 
and  without  fraud  incompetent,  on  motion  allowed  to  be 
generally  re-examined  after  decree  upon  interrogatories, 
to  be  settled  by  the  Master:  hut,  if  competent  at  first, 

TOT..    TY.  WW 
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second  examination  can  be  only  to  matter  substantially 

different.     Sandford  v. .       .        -        •         -         -  I.  S98 

39.  Impertinent  interrogatories  suppressed.  •        -        -  I.  400 

40.  Injunction  cause  stood  over  at  the  hearing  for  want  of 

parties:  injunction  not  dissolved,  nor  Keceiver  ap- 
pointed, on  motion  without  a  special  case  of  waste: 
but  plaintiff  compelled  to  speed  the  cause.  Price  t« 
Williams.  -        ....        -        .        .  L  401 

41.  Plaintiff  can  in  no  case  dismiss  his  bill  without  costs: 

with  costs  it  is  of  course :  but  after  motion  to  dismiss 
without  costs  refused  consent  is  necessary.  Dixon  v. 
Parks. I.  40i? 

42.  New  plaintiff  by  supplemental  bill  may  impeach  a  decree 

upon  re-hearing  on  petition  of  former  parties.    Hill  v. 

Chapman.  .--.----  I.  405 

43.  Defendant  examined  as  a  witness :  bill  dismissed  as  to 

him  with  costs.     Weymouth  v.  Boyer.  -        -         -  I.  418 

44.  Interest  refused ;  because  not  prayed  by  the  bill.    -        -  I.  418 

45.  Injunction  bill  charging  fraud  in  obtaining  Terdict:  affi- 

davits contradicting  the  Answer  read  in  support  of  the 
Injunction  on  the  merits  (a).     Isaac  v.  Humpage.         -  I.  4S7 

,46.  In  ordinary  cases  no  injunction  till  hearing;  unless  a 
ground  for  it  in  the  Answer :  but  in  cases  of  waste, 
patents,  and  irreparable  mischief,  it  will  be  granted  on 
affidavits  after  Answer.       -.----  I.  4^(1 

47.  After  Plea  set  down  order  obtained  of  course  by  plaintiff 

to  amend  the  bill,  and  served  on  defendant :  plaintiff 
not  appearing,  when  the  plea  came  on  to  be  argued,  it 
was  allowed  of  course  with  costs.    Jennings  v.jPemrce.  I.  4i7 

48.  Amended  bill  is  out  of  Court  by  allowance  of  Plea  pos- 

terior to  the  date  of  the  bill ;  otherwise,  if  prior.  -  I.  448 

49.  Motion  of  course  after  Plea  or  Demurrer  to  amend  the 

bill  on  twenty  shillings  costs  must  state,  that  the  Plea 
or  Demurrer  is  not  set  down.      -----  I.  448 

CO.  Appointment  of  Receiver  is  in  the  discretion  of  the 
Master ;  who  need  not  state  his  reasons..  To  support 
an  Exception  there  must  be  a  substantial  objection. 
Thomas  v.  Dawkin.    (See  Nos.  63.  81.  91.  93.)  -  I.  452 

51.  Biddings  are  opened  for  benefit  of  the  suitor  and  estate; 

not  of  the  purchaser ;  as  where  he  was  too  late,  and 

the  over-bidding  is  small.     Anonymous.       -        .         .  I.  453 

52.  Where  a  cause  is  heard  on  Bill  and  Answer,  only  forty 

shillings  costs  on  dismissing  the  Bill ;  unless  a  special 

case.     Bayly  v.  The  Corporation  of  Leominster.  -  I.  476 

53.  Plea  of  another  suit  depending  for  the  same  cause  referred 

to  the  Master  of  course  without  being  set  down.  Darnell 

V.  Mitchell. I.  4St 

64.  The  Court  will  not  execute  a  Will  partially.  -        -  I.  m 


1(a)  See  the  note,  Vol.  I.  page  431. 
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65.  Party  discharged,  as  well  as  charged^  by  his  own  exami- 
nation.    Blount  V.  Burrow,  -----  I.  546 

£6.  Interest  decreed  under  a  general  reservation  of  farther 

directions.     Sammes  v.  Rickman.         -        -        -        -  II.    86 

57.  Money  devised  to  be  laid  out  in  land  for  afSme  covert  in 

tail  with  reversion  to  her  in  fee :  she  chose  to  have  it 

Eaid  to  her  husband  :  not  paid  without  affidavit  by  the 
usband  and  wife,  that  there  is  no  settlement.    Binford 
v.Bawden.         --------  ILS8 

58.  General  Order,  that  the  Master  shall  annually  at  the 

Second  Seal  after  Trinity  Term  certify  to  the  Court  the 
state  of  the  several  Receivers'  accounts  in  their  respec- 
tive offices.         --------  11.89 

59.  Biddings  opened  after  confirmation  of  the  Report  on  cir* 

cumstances ;  as  where  the  owner  of  the  estate,  who 
joined  in  the  motion,  was  in  prison  at  the  time  of  the 
confirmation,  and  a  fourth  of  the  original  price  was 
offered  in  advance :  but  a  deposit  of  the  whole  advance 
was  required.  Increase  of  price  alone  will  not  do :  but, 
when  large,  it  is  a  strong  auxiUary  circumstance  (a). 
Watson  V.  Birch.        -------  II.     61 

60*  Fraud  is  an  exception  to  the  general  rule  not  to  open 

biddings  after  confirmation  of  the  Report.  -        -  II.     55 

61.  Courts  of  Law  will  depart  from  general  rules  of  practice 
on  general  principles ;  as  where  a  prisoner  is  excused 
for  not  coming  in  the  first  instance  to  set  aside  a  judg- 
ment.        ---------  II.     55 

G2.  Not  usual  to  refuse  leave  to  amend  a  Plea :  but  defisndant 
must  be  tied  down  to  a  very  short  time ;  and,  where  it 
seemed  incapable  of  amendment,  he  had  leave  to  with- 
draw and  plead  de  novo  in  a  fortnight.  Nobkissen  v. 
Hastings.  --------  II.    85 

63.  The  Master's  judgment  is  conclusive  in  appointing  a  Re- 
ceiver, unless  some  substantial  objection  is  shewn.  Gar^ 
land  y.  Garland.    (See  Nos.  50.  81.  91. 93.)         -  IF.  137 

64*.  Any  creditor  may  obtain  an  order  for  prosecuting  a  de- 
cree for  an  account.  -        -        -        -        -        -  II.  165 

65.  Defendant  being  outlawed,  motion,  that  he  might  appear 

within  a  limited  time  upon  the  equity  of  the  statute 
5  Geo.  Z.  c.  25,  granted ;  though  he  had  not  been  in 
the  kingdom  for  two  years  before  the  Subpoena  (b). 
Clarke  y.  Wright.    (See  Nos.  116.  121.)     -        -        -  11.188 

66.  The  Court  condemned  the  practice  of  allowing  as  much 

time  of  course  after  an  insufficient  answer  as  on  the 
original  answer ;  also  as  to  the  costs  of  Attachments ; 
and  proposed  a  remedy  by  order  (c).     Anonymous.      -  II.  270 


a)  See  the  note,  Vol.  II.  page  55. 
6)  See  the  note,  Vol.  II.  page  188. 
(c)  See  the  note,  Vol.  II.  page  VTO* 
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67.  At  the  Rolls  after  insufficient  Answer  an  order  for  time 

is  obtained  on  petition;  and  defendant  never  gets  as 

much  as  for  the  original  Answer.  -        -        -         -  II.  270 

68.  On  opening  biddings  the  Court  in  the  reference  of  costs 

of  the  purchaser  will  not  give  a  particular  direction  for 

a  specific  expense.    Anonymous.         -        -        -         -  II.  286 

69.  General  Demurrer  put  in;  but  never  argued;  and  no 

proceedings  afterwards :  the  defendant  cannot  have  the 
bill  dismissed  for  want  of  prosecution ;  as  he  had  an 
equal  power  to  move.     Anonymous,     -        -         -         -  II.  287 

70.  Creditor  by  note  need  not  declare  upon  it;  but  nlay  re- 

cover upon  the  loan.  -        -        -        -        -         -  II.  303 

71  •  Bill  for  account  of  profits,  made  by  breach  of  trust,  and 
injunction  to  prevent  recovery  at  law  of  another  sum 
under  the  same  circumstances:  upon  the  Answer  coming 
in  the  Injunction  was  dissolved ;  and  the  money  paid 
under  the  Action :  not  necessary  to  charge  that  fact  by 
supplemental  bill.     Massey  v.  Davies.         -        -         -  II.  317 

72.  Motion  by  plaintiff  for  a  separate  Answer  by  a  fSme  co^ 

vert,  because  her  husband  was  a  prisoner  in  the  King's 

Bench,  refused.     Anonymous.     -        -        -         -         -  II.  332 

73.  Motion,  that  a  person,  reported  best  purchaser,  should 

complete  his  purchase  by  a  certain  day,  refused ;  the 
Report  not  being  absolutely  confirmed.    Anonymous.    -  II.  353 

74*  After  final  report  of  costs,  &c.  nothing  remaining  but 
application  of  the  fund,  ordered,  that  service  on  the 
Clerks  in  Court  of  the  defendants  should  be  good  ser- 
vice, in  order  to  confirm  the  Report ;  on  motion,  and 
affidavit,  that  some  lived  in  the  East  and  West  Indies, 
and  others  in  different  parts  of  this  country,  though  there 
were  only  five  defendants.    Jackson  v.  Anonymous.       -  II.  417 

75.  Defendant,  stating  by  Answer  a  purchase  for  valuable 

consideration  without  notice,  shall  not  be  compelled  to 

answer  farther.    Jerrard  v.  Saunders.  -        •         .  II.  45t 

76.  The  proprietor  of  a  copyright  must  file  separate  bills 

against  each   bookseller,  taking  copies  of  a  spurious 

edition  for  sale.     Dilly  v.  Doig,  -        -        -         .  11,  4SS 

77.  There  must  be  separate  bills  upon  distinct  invasions  of  a 

Patent :  otherwise  of  a  right  of  fishery  or  the  custom 

of  a  mill. II.  4S7 

78.  Biddings  opened  on  advancing  £100  on  £800,  and  £300 

on  £1200.     Anonymous.     -        -        -        -        ^        -  II.  4S7 

79.  The  course  is  not  to  establish  a  deed  between  husband 

and  wife  on  her  separate  estate  without  the  presence  of 

the  wife  in  Court,  where  the  trustees  put  the  parties  to 

file  a  bill.  - II.  500 

80.  Plea  of  a  former  suit  depending  for  the  same  cause,  set 

down  by  the  defendant,  was  struck  out :  but  the  plain- 
tiff not  having  procured  a  reference  to  the  Master 
within  a  month,  the  bill  was  upon  motion  dismissed 


under  the  standing  order.    Baker  v.  Bird.  -         -  11.  C7; 
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•  The  Court  will  not  interfere  with  the  Master's  appoint- 
ment of  a  consignee  unless  upon  special  grounds  and  a 
strong  case.  Bowersbank  ▼.  Colasseau.  (See  Nos.  50. 
63. 91. 93.)        .        .        ...        ...  III.  164 

'•  A  single  witness  cannot  prevail  against  a  positive  denial 

hy  the  Answer.     Lord  Cranstoum  v.  Johnston*    -        -  HI-  170 

J*  Exception  over-ruled  with  costs.    Bumaby  v.  Gr\ffin.     -  III.  266 

i^*  The  bill  praying  an  inquiry  into  the  title  and  a  specific 
performance,  on  the  defendant's  motion  after  answer  an 
mquiry  was  directed  as  to  the  title ;  at  what  time  the 
abstract  was  delivered ;  and  whether  it  was  sufficient : 
but  the  Court  would  not  decide  upon  any  matter  of  re- 
lief. Moss  V.  Matthews.  ...---  III.  279 
Kelief  against  forfeiture  of  the  deposit  upon  putting  the 
other  party  in  the  same  situation,  as  if  the  contract  had 
heen  performed  at  the  time  agreed.  Moss  v.  Matthews.  III.  27ft 
married  woman,  living  in  America,  being  entitled  to  a 
legacy,  a  Commission  to  examine  her  would  have  been 
directed ;  but,  as  she  had  been  examined  under  a  Com- 
mission issued  by  the  American  Government,  that  was 
considered  sufficient.     Campbell  v.  French,          -        -  III.  321 

"Where  there  is  only  one  defendant,  after  all  the  process 

of  contempt  for  want  of  an  answer  the  bill  may  be  4 

ordered  to  be  taken  pro  confesso  upon  motion.     SeO" 

Crave  v.  Edwards.      -.-----  III.  372 

e  Court  cannot  decree  against  a  title  in  the  Crown, 
apparent  on  the  Record ;  though  not  insisted  on  at  the 
hearing.     Barclay  v.  Russell.     -        ...        -  III.  424 

Court  of  Law  could  not  give  judgment  against  the 
title  of  the  Crown,  appearing  on  the  record.         -        -  III.  436 

^)efendant,  in  confinement  under  sentence  for  felony, 
cannot  be  brought  up  by  Habeas  corpus  upon  an  Attach- 
ment for  want  of  an  Answer.     Rogers  v.  Kirkpatrick.  III.  471.  573 
^he  Court  will  not  control  the  Master's  appointment  of  a 
Receiver  without  a  special  case.      Anonymous.     (See 

Nos.  50. 6S.  81.) III.  615 

defendant  on  motion  ordered  to  pay  in  a  balance,  ascer- 
tained by  the  Report.     Gordon  v.  Rothley.         -        -  III.  572 
^Kxception  to  the  Master's  appointment  of  a  Receiver 
disallowed.      Wilkins  v.  Williams.    (See  Nos.  50.  63. 

81. 91.) III.  58a 

XJnder  the  Order  18th  June,  1668,  regulating  the  office 
of  the  Six  Clerks,  they  are  entitled  to  receive  their  pro- 
portion of  the  fee  from  the  Sworn  Clerk,  though  he  has 
given  credit  to  the  client.  Ex  parte  The  Six  Clerks.     -  III.  589 

^fter  a  decree  the  Master  may  examine  witnesses ;  but 
ought  not  to  do  so  by  his  clerk :  the  same  subpoena 
issues  as  to  bring  them  before  the  Examiner ;  which  is 
the  same  as  a  subpoena  to  answer,  but  the  label  ex- 
presses the  purpose ;  upon  an  examination  in  the  coun- 
try tiie  body  of  the  writ  expresses,  that  it  is  to  testify.  i 
Parkinson  v.  Ingram.          -.----          m,  603 
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96.  The  decrees  in  the  Exchequer  always  express,  that  the 

officer  is  to  be  armed  with  a  Commission  to  examina 
witnesses,  and  power  to  direct  the  same  to  the  country ; 
80  formerly  in  Chancery.    ------  III.  607 

97.  After  a  decree,  if  the  Master  see  cause  for  a  Commission 

to  examine  witnesses  in  the  country,  he  certifies,  that  it 
is  necessary ;  and  the  depositions,  when  returned,  are 
filed  by  the  Six  Clerks :  out  depositions  taken  befcnre 
the  Master  are  kept  in  their  offices.    -        -        -        -  III.  607 

98.  Subpcena  not  necessary  to  an  amended  bilL     Sk^ngton 

V.  — .     ---------  IV.    66 

99*  Upon  an  injunction  bill  to  stay  proceedings  at  law,  the 
defendant  living  abroad,  a  motion,  that  service  of  Mub^ 
poena  upon  the  attorney  may  be  good  service,  requires 
an  affidavit  of  merits.     Stephen  v.  Cini.      -        -        -  IV.  S59 

100.  By  the  insolvency  of  the  plaintiff*  pending  an  account  the 

suit  is  abated.     Williams  v.  Kinder.  .        -        -  ]V.  387 

101.  QtfDPre,  whether  notwithstanding  the  bankruptcy  of  the 

plaintiff  at  law  the  action  may  not  proceed,  the  asr 

signees  giving  security  for  the  costs.  WilUams  v.  Kinder.  IV.  S87 

102.  A  decree  cannot  be  impeached  collaterally  in  another 

cause.    Xoc/y  Clinton  v.  Lard  Robert  Seymour.  r  lY.  440 

103.  After  an  order,  confirming  the  Report  nisiy  filing  Excep- 

tions and  making  the  deposit  wim  the  Register  are  no 
cause  to  prevent  that  order  being  made  absolute ;  unless 
an  order  for  setting  down  the  Exceptions  to  be  argued 
is  obtained ;  which  may  be  done  either  by  the  plaintiff 
or  defendant.  The  order,  confirming  the  Report,  was 
discharged  on  payment  of  two  guineas  costs.  CrUdart 
Y.Mosi.    -        --^     .-.-.-        .  IV.  61? 

104.  Where  the  bill  is  amended  after  Answer,  if  the  amended 

bill  is  not  answered,  the  plaintiff  is  entitled  to  a  decreei 
that  the  bill  be  taken  pro  confesso  generally.  Jopling 
v.  Stuart.  --------  rV-  613 

105.  An  insufficient  Answer  is  no  Answer;  and  therefore  shall 

not  prevent  a  decree  to  take  the  Bill  pro  confezso. 

Turner  v.  Turner. IV.  619,  s. 

106.  Bill  amended  after  Answer  mav  be  taken  pro  confesso 

generally,  not  as  to  the  amendments  only ;  the  Record 

being  eqtire.    Bacon  v.  Griffith.         -        -        -        -      IV.  619,  s. 

107.  Bill  by  a  legatee  very  nearly  of  age  to  secure  the  legacy : 

the  costs  were  given  out  of  the  estate :  but  that  will  not 
be  done  in  future  upon  a  bill  to  secure  the  legacy  of  an 
infant:  as  under  the  Legacy  Act,  36  Greo.  3.  c.  51.  s.3S, 
the  executor  may  pay  the  legacy  into  Court ;  and  the 
legatee,  when  of  age,  may  petition  for  it.  Whopham 
y.Wingfield.     - IV.  6« 

108.  This  Court  will  not  before  a  decree  interpose  in  fiivour  of 

an  executor  againsf;  a  creditor,  proceeding  at  law.  Rush 

v.Higgs.  T        -       -       -       -       -       -        -         IV.  «8 

|09.  A  work,  alleged  to  be  a  piracy,  referred  to  the  Master. 

. w.  Leadbeiter.    .        -        ^        -        -        •        -  \V.&\ 
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110.  A  detainer  J  before  the  defendant  could  be  discharged 

from  an  iUegal  arrest,  as  where  he  was  returning  from 
his  examination  under  a  Commission  of  bankruptcy 
against  him,  cannot  be  supported.     Ex  parte  Hawkins.  IV*  691 

111.  Bidding  opened  on  advance  of  £50,  on  £380,  paying  the 

expense.    £10  per  cent,  not  sufficient  on  a  small  sum. 

Upton  y.  Lard  Ferrers.       ..-.--  IV.  700 

112.  Outlawry  is  at  thb  day  the  common  process  in  Ireland.   -  IV-  738 
118.  Plaintiff  pays  the  costs  upon  a  bill  of  discovery.     -        -  IV.  74^ 

114.  Upon  a  question  as  to  the  amount  of  a  legacy  from  a 

doubt  as  to  a  figure,  an  Issue  was  directed  instead  of  a 

reference  to  the  Master.    Norman  v.  MorreU.     -        -  IV.  769 

115.  The  Court  of  King's  Bench  refused  to  answer  a  case 

from  the  Rolls,  stated  as  a  trust.    Bat/ley  v.  Morris. 

(See  No.  136.) IV.  788 

116.  The  Master  of  the  Rolls  refused  to  make  an  order  under 

the  statute  5  Geo.  2.  c.  2,  for  the  purpose  of  having 
the  bill  taken  pro  confesso,  without  an  affidavit,  ac- 
cording to  the  8th  section,  that  defendant  had  been  in 
England  within  two  years  before  the  subpoena  issued. 
Neale  Y.  Norris.    (See  Nos.  65.  121.)         ...  V.       1 

117.  Plaintiff  in  his  return  from  attending  a  motion  against 

him  in  the  cause  was  arrested;  and  a  detainer  was 
lodged  against  him  in  another  action:  he  was  discharged 
from  both :  the  Court  examining  the  parties  personally, 
not  by  affidavit.     Bromley  y.  Holland.         -        .        -  V.      3 

118.  Admission,  that  there  is  standing  in  the  names  of  the  ex- 

ecutors upon  the  trusts  of  the  Will  a  considerable  sum 
in  the  Sper  cents,  and  offering  an  appropriation,  was 
held  sufficient  to  entitle  the  plaintiff,  a  contingent  le- 
gatee, to  move  for  that  purpose ;  and  by  consent  the 
order  was  made,  as  upon  admission  of  assets  sufficient 
to  satisfy  the  plaintiffs  demand,  to  transfer,  &c.  PuUen 
Y.Smith. V.     21 

1 19.  Biddings  opened  after  the  Report  confirmed  simply  upon 

an  advance  of  £61  on  £305 :  £35  not  sufficient.     Che^ 

tham  V.  Grugeon.       -...---  V.     86 

120.  Plaintiff  in  a  bill  for  discovery  only  is  not  entitled  as  of 

course  to  two  Terms  to  except  to  the  answer  filed  in 

the  Vacation.     Hewart  v.  Semple.       ...        -  V.     86 

121.  To  obtain  an  order  for  taking  the  bill  joro  confesso  under 

the  statute  5  Geo.  2.  c.  25,  the  affidavit  must  state,  that 
the  defendant  has  been  in  England  within  two  years 
before  the  subpoena.  Bishop  of  Winchester  v.  Beavor. 
(SeeNo8.65.  116.)  -        -        -        -        -        -  V.  113 

122.  Service   of  an  order  of  Sequestration,   nisi,   upon  the 

Clerk  in  Court  good ;  the  plaintiff  having  tried  in  vain 

to  serve  it  personally.     Marquis  of  Lothian  v.  Gar^ 

forth.         ...        .    ^   .        .        .        .        .  V.  115 

123*  Injunction  in  pressing  cases  upon  petition  and  affidavit. 

In  this  instance,  converting  old  houses  in  London  to  a 
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Erpoae,  ftat  made  them  dangerous  to  die  public,  tiie 
>rd  Chancellor  granted  the  Injunction ;  but  said,  the 
Lord  Mayor  by  his  general  jurisdiction  could  apply  a 
much  more  proper  and  effectual  remedy.  The  Mayor, 
Common&UUi  emd  Citizens  of  London  v.  BoU.     *        -  V.  1S9 

124.  Stervice  on  the  defendant's  wife  ordered  to  be  deemed 

personal  service  on  the  defendant ;  and  upon  that  ser- 
vice ordered,  that  he  stand  committed  for  breach  of 
Injunction.    Sir  William  PuUeney  y.  SheUon.     -        V.  147.  SBO,  n. 

125.  Service  by  sending  a  subpoena  to  the  defendant  under 

cover  to  the  person,  to  whom  he  had  directed  his  letters 
to  be  sent,  ordered  to  be  good  service.    Huni  v.  Leper.  V.  147 

1S6.  Biddings  opened  on  advance  of  £200  upon  £3200:  bat 

iplOO  was  held  too  little.    Anonymous.         ...  Y.  148 

127.  Under  a  decree  for  payment  of  debts  out  of  cash  in  the 

Bank,  the  Accountant-General  was  ordered  to  pay  the 
executor  of  a  creditor  by  simple  contract  under  a  pror 
bate  in  the  diocese,  where  he  had  resided :  without  a 
prerogative  probate:  the  sum  being  small;  and  no 
pona  noiabilia  out  of  tiiat  diocese  (a).  Sweet  v.  Part^ 
ridge V.  1« 

128.  Motion  to  amend  depositions  after  publication  refused. 

Ingram  r.  Mitchell. V,  297 

129.  The  defendant  dying  after  service  of  the  subpoena  to  hear 

judgment,  whether  upon  a  bill  of  revivor  a  new  sub- 
poena  to  hear  j^dgment  is  necessary,  quaere.  Byne  v. 
Potter. V.  305 

130.  When  an  Appeal  is  abated  in  the  House  of  Lords,  the 

order  to  revive  is  obtained  of  course ;  and  there  is  no 

fresh  summons.  -------  V.  305 

131 .  The  Master  may  proceed  de  die  in  diem  without  an  order. 

Sturdy  V.  Lingham  (b).       ------  V.  4SS 

^32.  Plaintiff  mav  except  to  the  Report,  and  at  the  same  time 
set  down  the  cause  for  farther  directions.  Yeo  v.  Frere. 
Bowerbank  v.  CoUasseau.  -----  V.  424 

133.  A  re-hearing  is  the  proper  mode  of  impeaching  a  decree, 

not  signed  and  enrolled,  for  error.     Bolger  v.  MackeU.  V.  509 

134.  Bill  by  a  former  churchwarden  against  the  parish  officers, 

trustees  of  an  estate  for  the  poor  of  the  parish,  and 
forty  inhabitants,  to  be  re-imbursed  money  laid  out  on 
account  of  the  trust,  under  an  order  of  vestry ;  his  ac- 
counts being  passed,  and  an  order  made  for  payment. 
Upon  demurrer  the  Lord  Chancellor  erfopte^^ea  sl  strong 
opinion  against  such  a  bill ;  and,  as  it  appeared  not  to 
be  signed  by  Counsel,  ordered  it  to  betaken  off  the  file, 
and  the  plaintiff  to  pay  the  costs.     French  v.  Dear.      -  V.  5tf 

135.  On  motion  at  the  last  Seal  after  Trinity  Term,  to  make 

absolute  an  order  to  dissolve  an  Injunction  nMf,  the 
plaintiff  cannot  have  time  till  the  next  day  of  motions 
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(a)  Over-rnled ;  see  the  note,  Vol.  V.  pa^  148. 
\h)  Ovtr-ruled  ;  see  the  notcT,  Vol.  V.  page  49S. 
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upon  the  usual  undertaking  to  shew  cause  on  the  merits ; 
but  was  permitted  to  shew  cause  during  the  petitions. 
Robinsm  v.  Walcott. V.  552 

136.  The  Court  o(King*s  Bench  refused  to  answer  a  ease  from 

the  Rolls,  stated  as  a  trust.    Parsons  v.  Parsons.    (See 

No.  115.) -        .  V.  578 

137.  Biddings  opened  for  a  person,  who  was  present  at  the 

sale.     Tait  v.  Lord  Northwick.  -        -        -        -  V.  655 

138.  After  an  order  for  time  to  answer  the  bill  may  be  referred 

for  scandal,  but  not  for  impertinence.    Anonymous.     -  V.  656 

139.  Upon  a  motion  for  a  commission  to  take  defendant's  ex- 

amination the  time  is  left  to  the  Master ;  not  limited  by 

the  order.    Hairby  v.  Emmett.  -        -        -        -  V.  683 

140.  The  simple  fact,  that  the  plaintiff  is  gone  abroad,  is  not 

a  sufficient  ground  to  compel  him  to  give  security  for 

costs.     Hoby  v.  Hitchcock.         -        •        -        -        -  V.  699 

141.  Demurrer  allowed    in    the  Exchequer  upon    argument 

with  SOs.  costs.  In  another  suit,  in  Chancery,  between 
the  same  parties  and  to  the  same  effect  it  was  ordered 
on  motion,  that  the  defendant  should  have  time  to  an- 
swer till  payment  of  those  costs,  but  without  prejudice 
to  an  application  to  dismiss  the  bilL  Holbrooke  v.  Crfp- 
craft. V.  706,  II. 

142.  Appeal  to  the  Chancellor  of  the  Dutchy  of  Lancaster 

from  a  decree  of  the  Vice  Chancellor,  dismissing  the 
bill,  affirmed  by  him  on  a  re-hearing  on  the  petition  of 
the  plaintiff.     Omerod  v.  Hardman.    -        -        -        -  V.  722 

143.  Bill  for  specific  performance  of  a  contract  for  sale  of  an 

estate  upon  various  objections  to  the  title  dismissed  in 
the  first  instance  without  a  reference  {a).  Omerod  v. 
Hardman.  ------.-  V.  722 

144.  Relief,  not  specifically  prayed,  within  the  general  relief.  V.  44)5 

145.  In  equity  against  the  answer  there  can  be  no  decree  upon 

the  testimony  of  a  single  witness,  unless  supported  by 

special  circumstances.  ------  VI.     40 

146.  Order  upon  the  Register  of  the  Consistory  Court,  that 

an  original  Will  may  be  produced  for  the  hearing  upon 

giving  security.     Hodson  v. .     (See  No.  178.)       -  VI.  135 

147.  After  two  answers  reported  insufficient  the  defendant  is 

not  entitled  to  six  weeks  time  to  answer.     Gregor  v. 

Lord  Arundel.  ------*  VI.  144 

148.  Order  to  strike  out  the  names  of  two  of  the  plaintiffs  on 

giving  security  for  costs  made  without  consent.     Lloyd 

v.Makeam.        --------  VI.  145 

149.  Notice  of  motion  on  Saturdaymnst  be  given  for  Tuesday, 

not  Monday.    Maxwell  y.  Phillips.     -        -        -        -  VI.  146 

150.  Order,  that  service  of  subpcena  to  answer  the  amended 

bill  upon  the  Clerk  in  Court  or  Solicitor  may  be  good 
service,  upon  the  special  circumstances ;  that,  though 
ihe  defendant  had  not  been  served  with  a  subpcena,  he 


(«)  Ste  the  noteA,  Vol.  V.  page«  168.  737. 
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had  appeared  on  two  motions ;  that  fais  answer  would 
be  very  important;  that  he  lived  abroad  out  of  the  ju- 
risdiction ;  and  would  not  appear  to  answer.  Geledaeki 
».  Chanoct VM71 

151.  Under  special  eircumstances  and  by  consent  the  Six 
Clerk  was  directed  to  receive  the  answer  to  a  bill  of 

foreclosure,  though  not  signed  by  the  defendant.    

y.Lake.     (See  No.  15*.) VI.  171 

]  52.  Upon  farther  directions  a  question,  decided  by  the  Master, 
was  opened,  without  any  Exception :  all  the  circum- 
stances appearing  on  ttie  Report.     Adams  ▼.  Clascttm.  -  VI.  826 

153.  A  party  miirht  be  compelled  to  produce  papers  connected 

with  theTelief.        -        -        -  ....  VI.  281 

154.  Order,  that  Ae  Six  Clerk  may  receive  the  answer  without 

ngnature :  the  defendant  having  gone  abroad,  and  tot' 

got  to  sign  it :  the  motion  being  consented  to.     v. 

GmUim.    (See  No.  151.) VL  285 

1 55.  Where  the  bill  seeks  relief  as  weD  as  discovery,  the  Court 

will  not  up(H)  motion  aid  the  plaintiff  in  proceeding  at 
law  without  the  authority  and  control  of  the  Court :  any 
such  proceeding  must  be  under  a  decree.  Therefore 
in  such  a  case  a  motion,  that  the  defendant  should  pro- 
duce deeds,  &c.  at  the  trial  of  an  ejectment,  was  re- 
fused. Attim  T.  Lord  Exeter.  -  .  .  .  VL  288 
J56.  Where  the  bill  seeks  relief  as  weD  as  discovery,  the 
Court  will  not  upon  motion  aid  the  plaintifT  in  pnv 
Feeding  at  law  without  the  authority  and  control  of  the 
Court :  any  such  proceeding  must  be  under  the  au- 
thority and  control  of  the  Court.  Therefore  in  such  a 
case  the  Court  would  not  on  motion  order,  that  an  out- 
standing term  should  not  be  set  up  by  the  defendant 
against  an  ejectment,  brought  by  the  plaintiff.  HyUom 
V.  Morgan. VL  2M 

1 57.  The  Court  never  makes  an  order  for  taking  an  infant  oat 

of  its  jurisdiction.     Movntsttiart  v.  Mountatuart.         -  VI.  363 

158.  Practice  as  to  excepting  for  costs.    Hoibecke  v.  SyUeater.  VI  417 
J59.  Order  for  liberty  to  let  an  in&nt's  estate,  without  a  n~ 

ference  to  the  Master;  the  property  being  small:  but 
not  to  extend  to  buildioe  leases,  nor  beyond  minority. 

160.  Maintenance  allowed  for  the  time  past.   ReeveMY.Brmer. 

(See  No.  168.)  -        .     ^        -       .        -        -         VI.  «S 

161.  The  rule  of  Courts  of  Law,  that  all  affidavits  sbaQ  be 

llled  a  certain  time  befi>re  the  discnsnon :  the  practice 

^.  of  this  Court  otherwise ;  and  preferred  notwithstanding 

P^  the  inconvenience  (a).  -        -        -        -        -        -  VI. «» 

JCS.  Tlic  Court  refused  (oanke  an  order  under  anActof  Par-  > 

iiamLnt  for  tlui  a|feof  (States  upon  the  o-^invon of  •  oon- 
i-vanccr,  aimror=.'      <  ronveyance,  witVoa^fttetetnce  „ 

.     .lUi. ~^tie  Duch^^^lHemautU.         VI- W 
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163.  Maintenance  allowed  for  the  time  past  as  well  as  the  time 

to  come.     Sherwood  N,  Smiths    (See  No.  160.)    -        -  VI.  454 

164.  A  reference  of  an  answer  for  impertinence  is  waved  by  a 

subsequent  reference  for  insufficiency.    PeUew  v. .  YL  456 

165.  Aifter  a  reference  £or  insufficiency  the  answer  cannot  be 

referred  for  impertinence.  -----  VI.  458 

166.  Objections  to  interrogatories,  settled  by  the  Master,  must 

be  taken  by  Exceptions;  not  by  petition;  as  an  objec- 
tion to  the  appointment  of  a  Receiver.  Hughes  v.  Wil- 
Kams. VI.  459 

167.  Upon  breach  of  an  Injunction,  restraining  an  act,  the 

proper  course  is  personal  service  of  notice  of  motion, 
that  the  defendant  shall  stand  committed :  not  the  prac- 
tice to  move,  that  be  shall  shew  cause  why  he  shall  not 
stund  committed.    Angerstein  v.  Hunt,        .        -        -  VI.  4«88 

168.  Where  the  Injunction  is  to  do  a  thins,  the  course  is  to 

move  that  he  shall  do  it  by  a  particular  day,  or  stand 

committed.    Angerstein  v.  Hunt.        -        .        .        •  VL  488 

109.  The  Court  will  not  discharge  a  purchaser,  and  substitute 
another,  even  upon  paying  in  the  money,  without  an 
affidavit,  that  there  is  no  under-bargain.  Bigby  v. 
V.  Macnamara.    (See  No.  173.)  -        -        -        -  VI.  515 

170.  Order,  after  verdict  upon  an  Issue,  to  examine  de  bene 
essCy  a  witness  above  seventy ;  suggesting  an  intention 
to  move  for  a  new  trial.    Anonymous.  .        -        -  VI.  573 

)7I.  Upon  a  reference  to  the  Master  as  to  the  fact  of  a  per* 
son's  death,  the  Report  only  stating  the  circumstances, 
viz.  absence  abroad  fourteen  years  without  any  account 
of  him,  but  not  drawing  the  conclusion,  it  was  referred 
back  to  the  Master  to  state,  whether  he  was  dead  at 
the  time  when  administration  was  granted;  especially 
as  two  years  more  had  elapsed  since  the  Report.  Lee 
V.  WiUock. VI.  605 

|72.  No  order,  that  a  plaintiff,  residing  abroad,  shall  give 
security  for  costs :  where  there  are  co-plaintiffs  residing 
m  England.     Walker  v.  Easterby.      -        •        -        -  VI,  613 

17S.  One  purchaser  not  substituted  for  another  without  affi- 
davit, that  there  is  no  under-hand  bargain.  Vale  v.  Da^ 
venport.    (See  No.  169.) VI.  615 

|74.  Greneral  rule,  that  the  Court  will  not  decide  upon  a  title 
without  a  reference  to  the  Master,  unless  unequivocally, 
and  without  fraud  or  surprise,  waved :  a  plaintiff,  seeking 
the  specific  performance  of  a  contract,  being  entitled  to 
the  opportunity  of  making  out  a  better  title  before  the 
Master;  and  the  defendant  having  a  right  to  farther 
inquiry,  beyond  the  objections  arising  on  the  abstract, 
upon  the  principle,  that  the  bill  seeks  relief  beyond 
the  law.    Jenkins  v.  HUes.         -        -        -        -        -  VL  64« 

^^&m,  Defendant  ordered  to  pay  money  into  Court  before  an- 
swer in  a  case  of  gross  fraud,  appearing  upon  affi- 
davit by  the  plaintiff  and  by  the  defendant  in  answer. 
'     *   V.  WViie.         .        .        ^        .        .        ,        .         VI.  738 
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17G.  Injunction  in  Chancery  in  the  Vacation;  the  Court  being 

always  open.       --------  VI.  771 

177.  Motion  under  special  circumstances  upon  affidavit  before 
answer  to  restrain  proceeding  under  a  judgment,  re- 
fused.   Ijone  V.  Williams.  -----  VI.  798 

17S.  Order  upon  the  Register  of  the  Consistory  Court  to  de- 
liver original  Wills,  for  the  purpose  of  being  produced 
at  the  hearing,  on  security.  -Forrfv. .  (See  No.  146.)  VI.  802 

179.  The  time  allowed  for  filing  Exceptions  nunc  pro  tunc  is 

two  Terms  and  the  following  Vacation.      Thomas  v. 

LleweUyn.         - VI.  82S 

180.  Decree  for  execution  of  a  trust  to  pay  debts  against  the 

trustees :  the  other  defendant  not  appearing  upon  pro- 
cess to  sequestration.     Downes  v.  Thomas.  -        -         VII.  806 

181.  Order  to  amend,  not  served  or  drawn  up,  does  not  pre- 

vent a  motion  to  dismiss  the  bill  for  want  of  prosecution. 
Anonymous,       --------         VII.  2SS 

182.  Return  to  an  attachment  for  want  of  appearance,  *^  Cepi 

**  Corpus"  but  from  illness  and  infirmity  she  could  not 

be  removed:  a  Messenger  ordered.     Miles  y.  Lingham.         VII.  230 

183.  An  infant  plaintiff,  a  ward  of  the  Court,  having  married, 

'  proceedings  staid,  till  the  husband  shall  appear.     Brum- 
mel  V.  M'Pherson VH.  287 

184.  The  Court  refused  to  permit  depositions  in  the  French 

knguage  to  be  delivered  out  for  the  purpose  of  being 

translated.     Fauquier  v.  Tynte.  -        -        -         -         VII.  93% 

185.  Though  the  Court  orders  an  original  Will  to  be  delivered 

out  for  a  special  purpose,  as  to  the  jurisdiction,  qucere.         VII.  £92 

186.  An  omission  in  a  decree,  if  perfectly  of  course,  supplied 

on  motion.  In  this  instance  the  common  direction  to 
examine  all  parties  upon  interrogatories  being  omitted, 
an  order  was  made,  on  motion,  that  the  Master  should 
be  at  liberty  to  examine,  &c.     Wallis  v.  Thomas.         -  VII.  892 

187.  An  omission  in  a  decree,  if  perfectly  of  course,  supplied 

on  motion ;  viz.  in  the  usual  decree  upon  a  creditor's 
.  I  bill  against  executors   the  direction  for  an  account  of 
the  personal  estate.    Pickard  v.  Matheson.  -         -         VII.  893 

188.  To  obtain  a  commission  to  examine  witnesses  abroad,  it 

is  not  necessary  to  state  the  points,  to  which  it  is  in- 
tended to  examine,  or  the  names  of  the  witnesses. 
Rougemont  v.  The  Royal  Exchange  Assurance  Com- 
pany.       -^-------         vn.  304 

189.  Prerogative  probate  not  dispensed  with  on  account  of  the 

smallness  of  the  sum.    Newman  v.  Hodgson.        -        -         VII.  409 

190.  Motion  by  defendant  for  inspection  of  letters,  referred  to 

by  the  plaintiff's  depositions,  as  exhibits,  refused  with 

costs.     Wiley  v.  Pistor. VII.  411 

191.  Evidence  not  to  be  received  by  the  Master,  after  he  has 

settled  his  Report.     Thompson  v.  Lambe.  -        -         VII.  587 

192.  Motion  to  examine  witnesses  de  bene  esse,  except  in  cer- 

tain cases,  as  upon  the  ground  of  age,  requires  notice* 
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The  affidavit  must  be  either,  that  the  witneaa  10  of  the 
age  of  seventy ;  or  the  only  witness  to  the  particular 
fact ;  or,  if  upon  the  ground  of  health,  in  a  dangerous 
state.    Bellamy  v.  Jones.  -        _        •        -        - 

No  objection  to  a  motion,  that  the  affidavit  was  filed  only 
the  day  before ;  if  it  is  an  affidavit,  that  cannot  be  an- 
swered; as  that  the  plaintiff  cannot  go  to  trial  with 
safety,  till  the  answer  comes  in.    Jones  v. . 

Motion  to  pay  money  into  Court  upon  the  affidavit  of  an 
accountant,  that  from  the  schedules  to  the  answer,  the 
examination  and  the  books  of  account,  such  a  balance 
was  due,  refused.     Mills  v.  Hanson.     (See  No.  201.) 

Money  may  be  ordered  into  Court  on  motion,  upon  the 
ground  of  admission ;  as  by  schedules  or  books  con- 
taining an  account  of  receipts  and  payments,  and  re- 
ferred to  so  as  to  be  part  of  the  answer  or  examination. 

The  bill  praying  discovery  and  a  Commission,  the  defen- 
dant cannot  have  the  costs  of  the  discovery  till  the  re- 
turn of  the  Commission.    Anonymous.        ... 

Practice,  that  if  the  defendant  to  a  bill  for  discovery  and 
a  Commission  examines  in  chief,  instead  of  confining 
himself  to  cross-examination,  he  shall  not  have  costs. 

Where  it  appears  by  the  answer,  that  the  real  estate 
must  be  responsible,  as,  that  there  is  no  personal  estate, 
to  be  first  applied  to  debts,  a  Receiver  will  be  granted 
in  the  first  instance.    Jones  v.  Pugh.  ... 

In  a  case  of  mistake  in  an  answer  it  was  not  allowed  to 
be  taken  off  the  file :  but  an  additional  answer,  giving 
the  explanation,  was  permitted.  Jennings  v.  Merlon 
College.    (See  Nos.  242,  245.)  .... 

Construction  of  the  General  Order,  23d  January,  1794, 
in  the  case  of  a  Peer,  defendant ;  that  in  the  cases  spe- 
cified upon  application  for  time  to  answer  the  defendant 
shall  enter  his  appearance ;  and  undertake,  that,  if  the 
answer  shall  not  be  put  in,  a  Sequestration  shall  go  :  1.  €• 
a  Sequestration  absolute.     Gregor  v.  Lord  Arundel.   -       VIII.     87 

A  motion  to  compel  a  defendant  to  pay  money  into  Court 
on  casting  up  books  must  be  upon  the  ground  of  admis- 
sion by  reference  sufficient  to  make  them  part  of  the 
examination,  as  much  as  schedules  to  an  answer.  In 
this  instance  it  failed :  the  plaintiff  going  upon  certain 
books ;  and  the  reference  being  generally  to  all.  Mills 
V.Hanson.     (See  Nos.  194,  195.)        •        .        -        .       VIiI.     91 

Co-defendants  not  bound  as  to  their  rights  with  respect 
to  each  other,  unless  called  upon  to  contend  upon  them.       Vill.  123 

Service  of  subpoena  upon  the  father-in-law  of  an  infant 
good  service.     Thompson  r.  Jones.      -        -        -        -       VIII.  141 

Answer,  admitting  the  execution  of  an  instrument,  and 
craving  leave  to  refer  to  it,  when  produced,  is  not  a 
ground  to  move  for  the  production;  not  admitting,  that 
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it  is  in  the  possession  or  power  of  the  defendant.    J>ar- 

win  V.  Clarke.    ---.....       VIII.  158 

SOS,  Decree  upon  a  bill  taken  pro  confesso  is  to  be  pro- 
nounced by  the  Court,  not  to  be  drawn  up  by  the  plain- 
tiff.    Geary  v.  Sheridan.    - VIII.  192 

906.  A  persoui  who  opened  biddings,  but  was  not  the  pur- 
chaser, the  estate  upon  the  re-sale  going  considerably 
higher,  cannot  on  that  ground  have  his  costs.  EaH  of 
Macclesjield  r.  Blake.         --....       VIII.  214 

207.  Sequestration  for  not  performing  the  decree  upon  the  re- 

turn to  an  Attachment,  that  tne  defendant  was  in  cus- 
tody of  the  Warden  of  the  Fleet.    Errington  ▼.  Ward.       VIII.  814 

208.  A  second  Clommission  granted  on  special  circumstances. 

Turboty -        - VIU.  815 

209.  No  costs  upon  a  notice  of  motion  abandoned  till  after  the 

third  time.    SheUv  ▼.  Shelly  (a).         -        -        -        -       VIII.  816 

210.  Service  of  a  writ  of  execution  upon  the  Clerk  in  Court 

not  good.    Ellison  v.  Pickering.         ....       VIII.  819 

211.  Under  a  joint  order  for  costs  one  party  absconded ;  and 

was  never  served :  a  proceeding  against  the  other  good* 

Ex  parte  Bishop VIII.  S3S 

SIS#  The  practice  of  issuing  an  Attachment  without  an  aflSda- 
vit  previously  filed,  in  opposition  to  orders  of  theCourti 
to  be  corrected  in  future.     Broomhead  v.  Smith.  -       VIII.  857 

2IS.  Practice  of  moving  to  pay  money  into  Court  forthwith 
altered.  In  future  a  day  must  be  named.  Higgins 
V. VIII.  881 

214.  The  Lord  Chancellor  declared,  that  in  future,  if   he 

should  receive  a  private  letter  on  the  subject  of  a  cause, 
he  would  consider,  whether  the  writer  should  not  be 
committed. --       VIII.  4fl7 

215.  A  mere  denial  of  combination  by  answer  does  not  satisfy 

the  undertaking  not  to  demur   alone.    Lanedottm  v. 

Elderton.    (See  No.  24S.)  .        >       -        .        -       VIII.  536 

216.  Appeal  from  a  decree  at  the  Rolls  affirmed  there  upon  a 

re-hearing.    Broum  v.  Higgs.     -----       VIII.  561 

217.  Defendant  submitting  to  Exceptions  is  not  entitled  to 

farther  time  under  the  General  Order,  23d  January, 
1794;  having  previously  had  three  orders  for  time, 
consenting  to  a  Serieant  at  Arms ;  as  required  by  that 
orderi     Portier  v.  De  La  Cour.  -        .        -        •       VIII.  601 

218.  After  an  Attachment  against  an  infant  for  want  of  an 

answer  the  proper  course  is  a  messenger,  to  bring  the 

infant  into  Court  to  have  a  guardian  assigned.      -        •  IX.    M 

219.  The  old  practice  to  insert  in  the  Decree  a  direction  that 

the  Master  is  to  be  armed  with  power  to  examine  wit- 
nesses, which  still  prevails  in  the  Exchequer  and  other 
Courts  of  Equity,  has  been  long  disused  in  Chtmeery. 
By  the  present  course,  the  Master  may  certify,  that  a 

(€)  See  the  note.  Vol.  VIII.  ptge  316. 
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Commission  is  necessary ;  which  then  issues  of  course. 

Sandfard  y.  Biddulph.         -        -        -        -        -        -  IX.     36 

Re-hearing  upon  terms,  after  a  decree  nisi  by  default,  .    v  : 

made  absolute.     Vowles  v.  Young.       .        -        -        .  IX.  172 

Undertaking  upon  a  re-hearing,  under  a  General  Order, 
to  pay  such  costs  as  the  Court  shall  think  proper.         -  IX.  173 

Greneral  rule,  that  parties  must  clear  their  contempt,  be- 
fore they  can  be  heard.       «      ^        -        *        -        ->  IX.  173 

Where  more  than  the  usual  time  for  answerins  is  neces- 
sary, the  proper  course  is  to  apply  on  affidavit;  not  to  ... 
put  in  a  snort  evasive  answer,  for  the  purpose  of  gain- 
mg  time.     Tomkins  v.  Lethbridge.      •-..«.          IX.  178 

An  answer,  though  very  insufficient,  a  satisfiu^tioa  of  the 
condition  in  the  order  not  to  demur  alone.  -        -  IX.  179 

MoUon  to  sell  furniture  under  a  Sequestration  for  not 
performing  the  Decree  must  be  on  notice.  MiieheU  v. 
jOraper.    -        -        -        -        ...        -        •  IX.  208 

Plea.  The  plaintiff  amended  the  bill,  paying  costs*  The 
amended  bill  not  within  the  General  Order,  23d  Jimu* 
artfg  1794;  and  the  defendant  therefore  entitled  to  the 
same  time  to  answer  as  upon  an  original  biU.  Spencer 
V.  Bryan. IX.  2St 

Amendment  of  the  bill,  merely  adding  a  defendant,  re- 
quiring no  farther  answer,  does  not  prevent  the  plain- 
tiff from  excepting  to  the  answer.     Taylor  v.  Wrench.  IX.  -SIS 

Wh^re  a  Receiver  is  in  possession,  an  Ejectment  cannot 
be  brought  without  leave  of  the  Court.  Angel  v.  Smith.  IX.  389 

Reference  removed  from  one  Master  to  another,  on  the 
allegation  of  Counsel,  that  he  found  the  former  in  such 
a  state,  from  his  advanced  age  and  infirmity,  that  it  was 
not  proper  to  go  into  the  business  before  him.    Anon.  IX.  341 

Notwithstanding  an  admission  of  assets  by  mistake  the 
Court  win  upon  a  strong  and  clear  case  penmt  an  ac- 
count.       ---.---.-  IX.  565 

The  death  of  one  of  the  defendants  does  not  necessarily 
prevent  judgment.    Daviea  \.  Domes.        -        -        •  IX.  461 

A  special  jurisdiction  under  an  Act  of  Parliament  must 
be  strictly  followed.  Therefore  under  the  Act,  prevent- 
ing the  necessity  of  a  Recovery  by  tenant  in  tail  of 
land  to  be  purchased,  each  party  must  petition.  Baffnee 
y.  Baynes IX.  463 

Exceptions  to  the  Master's  Report  under  a  Decree  made 
at  tne  Rolis  may  be  set  down  before  the  Lord  Chan- 
cellor.   Burdon  v.  Burdon.         .        •        -        .        «  IX.  499 

One  defendant  may  obtain  the  usual  order  to  speed  the 
cayse  by  motion  to  dismiss  for  want  of  prosecution, 
though  the  other  defendant  stands  out  process  of  con- 


(«)  No.  SS9,  omitted. 
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tempt;  and  It  cannot  be  of  any  use  to  go  to  a  hearing 

.    without  him.     Anonymous.  -----  IX.  512 

S36.  Plaintiff  driven  by  motion  to  dismiss  with  costs  for  want 

.'  of  prosecution  to  an  undertaking  to  speed  the  cause 

notwithstanding  the  bankruptcy  of  the  defendant ;  and 

.    that  all  the  relief  could  be  nad  under  the  Commission* 

MorUeith  v.  Taylor,  ---.-.  IX.  615 

BS7*  .Order  on  motion  and  consent,  that  a  petition  of  Appeal 

firom  XheRoUs  may  be  withdrawn.  T/iomson  v.  Thomson.  X.    30 

238.  Upon  a  decree,  taken  by  default  of  the  defendant  at  the 
bearing,  the  evidence  is  not  to  be  entered  as  read. 

.   Siubbsy. .  -        -.       -        -        -        .        -  X.    30 

2S9.  Abatement  by  the  marriage  of  a  female  plaintiff  in  a  bill 

.    of  discovery  after  Answer.    The  defendant  cannot  have 

the  costs.    Dodson  v.  Juda.       .        -        -        .        . 

240.  Order,  appointing  a  guardian  for  an  infant  defendant,  on 

the  motion  of  the  plaintiff.     Williams  v.  Wynn.    - 
2AA .  Amendment  of  Exceptions  permitted  upon  mistake.  Dolder 
v.  The  Bank  of  England.    ------ 

2i/Z.  Answer  not  taken  ofi  the  file  upon  mistake :  but  a  supple- 
mental Answer  permitted.    (See  Nos.  199.  245.) 
S4Sm  Defendant  after  an  order  for  time  cannot  have  security 
for  costs  from  a  plaintiff,  living  out  of  the  jurisdiction. 
Anon.        --------- 

9M.  At  law,  if  the  defendant  has  taken  any  step,  he  cannot 
have  security  for  costs.       ------ 

245.  The  practice  formerly  was  to  permit  the  amendment  of 

an  Answer  in  case  of  mistake :  now  a  supplemental  An- 
swer is  put  in.  The  affidavit  must  state«  that  the  de- 
fendant, when  he  put  in  his  Answer,  did  not  know  the 
circumstance,  upon  which  he  applies,  or  any  other  cir- 
cumstances, upon  which  he  ought  to  have  stated  the 
fact  otherwise.     Wells  v.  Wood.    (See  Nos.  199.  242.)  X.  401 

246.  As  to  the  practice  of  moving  upon  the  certificate  of  the 

Master,  that  no  examination  is  put  in,  or  of  the  Six 
Clerk,  that  there  has  been  no  proceeding,  &c«  before 
the  certificate  actually  granted,  and  whether  notice 
should  be  given  by  the  Master,  before  be  grants  it, 
qutjere  (a).     Wills  v.  Pugh.         -----  X.  40S 

247*  After  a  decree  the  suit  may  be  revived  by  a  defendant,  or 
the  representative  of  a  deceased  defendant.  Wiliiams 
v.  Cooke.  --------  X.  406 

248.  Defendant  having  applied,  and  obtained  an  order,  for  time 
to  answer,  cannot  put  in  an  Answer  and  Demurrer,  with- 

k  out  a  special  case.    As  the  Demurrer,  being  coupled 

with  an  Answer,  could  not  be  taken  off  the  file,  it  was 
moved  to  be  expunged,  or  over-ruled.  Taylor  y.  Miiner.  X.  4^ 
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249.  Order  for  time  to  plead,  answer,  or  demur,  must  be  on 
condition  of  not  demurring  alone ;  and  the  mere  denial 
of  combination  is  not  an  Answer  within  that  condition.  X.  447 

550.  Plaintiff',  entitled  to  move  for  the  common  Injunction  to 

fitay  execution  for  want  of  an  Answer,  cannot  in  the  first 
instance  move  for  the  special  Injunction  to  stay  trial. 
Garlick  v.  Pearson.    -------  X.  450 

551.  Injunction  in  the  Court  of  Chancery  stays  all  proceedings, 

if  before  declaration ;  if  after,  it  stays  execution  only.   -  X.  452 

S53.  Ancient  Order,  that  an  Injunction  shall  not  be  obtained, 

except  by  motion  in  open  Court.  -        -        -        -  X.  452 

253.  After  Answer,  submitting  to  perform  the  contract,  if  a 

good  title  can  be  made,  reference  directed  on  motion, 
whether  a  good  title  can  be  made ;  and,  whether  it  ap- 
pears upon  the  abstract.     Wright  v.  Bond.  -        -  XL    89 

254.  Sequestration  for  want  of  Answer  to  be  obtained  only 

upon  an  order  Nisi;  not  absolute  in  the  first  instance. 

Bemaly.  The  Marquis  of  Donegal.    -        -        -        -  XL    43 

JS55.  Issue  directed  at  the  Rolls :  a  motion  for  a  new  trial  may 
be  made  before  the  Lord  Chancellor.  Pemberton  v. 
Pemberton.         --------  XL     60 

So6.  A  cause  may  be  set  down  for  farther  directions,  or  upon 
the  equity  reserved,  before  the  Lord  Chancellor,  or  the 
Master  of  the  Rolls^  without  regard  to  the  circum- 
stance, where  it  was  heard  originally.  -        -        -  XL     53 

257.  The  Court  of  Kings  Bench  will  not  hear  any  thing  against 

the  affidavit  to  hold  to  bail.    The  Court  of  Common 

Pleas  hear  affidavits  in  explanation.     -         -        -        -  XL     55 

258.  Biddings  not  opened  after  confirmation  of  the  Report ; 

unless  fraud  in  the  purchaser ;  or  fraudulent  negligence 
in  another  person,  as  the  agent ;  of  which  it  would  be 
against  conscience  that  the  purchaser  should  take  ad- 
vantage ;  or,  unless  some  particular  principle  arises  out 
of  the  character  of  the  purchaser,  as  connected  with 
the  ownership  of  the  estate,  or  some  trust  or  confidence, 
or  his  conduct  in  obtaining  the  Report.  Morice  v.  The 
Bishop  of  Durham,  ------  XL     57 

259.  Upon  a  motion  to  discharge  an  Order  to  take  the  bill  pro 

confcsso  on  payment  of  costs  and  an  offer  to  put  in  an 
Answer,  the  Court  required  to  see,  what  Answer  they 
proposed  to  put  in.  Whether  the  application  should 
be  for  leave  to  answer,  quaere.    -----  XL     77 

5M50.  Executor,  directed  not  to  derive  any  advantage  from 
keeping  money  in  his  hands  without  accounting  for 
legal  interest,  and  to  accumulate  for  the  cesluis  que 
trusty  infants.  Decree,  directing  a  computation  of  in- 
terest at  6  per  cent,  on  all  sums  received  by  him,  while 
in  his  hands ;  '^  and  that  the  Master  do  in  such  compu- 
**  tation  make  half-yearly  rests.**  The  object  of  that 
direction  is  to  charge  compound  interest;  and  the  decree, 
though  perhaps  going  farther  than  usual,  was  held  under 

TOL.  XX.  II 
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the  circumstances,  the  executor  having  kept  the  whole 
property  in  his  hands,  properly  executed  by  a  compu- 
tation of  interest  upon  each  receipt  from  the  day  it  was 
received ;  the  balance  of  receipts,  with  the  interest  so 
calculated,  and  payments  being  struck  at  the  end  of  the 
half  year;  and  that  balance,  so  composed  of  principal 
and  interest,  being  carried  forward  as  an  item  in  the 
account,  producing  interest.     Raphael  v.  Boeftm.  *     Xl 

261.  Defendant  until  a  fourth  insufficient  Answer  is  entitled  to 
be  discharged  from  custody  for  the  contempt  imme- 
diately on  putting  in  a  farther  Answer,  without  waiting 
the  Report,  upon  the  reference  of  the  Exceptions ; 
though  the  costs  have  not  been  accepted  (6).  Bailejf 
y.  Bailey.  ------- 

8G2.  After  a  Decree,  merely  directing  inquiries,  such  an  Order 
as  could  be  had  on  mrther  directions  may  by  consent  be 
made  on  motion ;  as,  in  this  instance^  to  dismiss  the  bill 
with  costs.     Anon.     ------ 

263.  Order  upon  the  sheriff  to  pay  to  the  party  money  under 

an  Attachment  for  not  paying  costs.    Anon. 

264.  Legacy  of  Stock  at  a  particuhr  age.     Order  upon  the 

petition  of  one  legatee,  having  attained  the  age,  for  a 
transfer  of  his  sluure  to  his  attorney.   Hill  v.  Chapman^ 

265.  Upon  a  Revivor  by  scire  faciei  according  to  the  old 

practice  all  the  plaintiffs  must  have  joined. 

266.  Order  for  taxing  a  bill  of  costs,  entitled  in  the  cause^  if 

obtained  by  a  party  to  the  cause,  regular  under  the 
general  jurisdiction :  but  a  person,  not  a  party  in  the 
cause,  must  apply  ex  parte  under  the  Statute  2  Geo.  2* 
c.  23.  8.  22.  Such  an  irregidarity  would  be  waved  by 
proceeding  under  the  Order.  Whether  a  party,  having 
obtained  such  an  Order  in  a  cause,  may  pursue  it  under 
the  Statute,  quwre.    Bignol  v.  BignoL        -        -         . 

267.  The  practice  settled,  that  there  should  be  an  Order  for 

the  Master  to  proceed  de  die  in  diem.  Such  Order  not 
imperative  on  tne  Master,  but  subject  to  his  discretion* 
PurceU  V.  M'Namara.        -.--.-         J 

268.  A  purchase  before  the  Master  is  not  complete  before  con- 

firmation of  the  Report.  Therefore  a  loss  by  fire  after 
the  Report,  but  before  confirmation,  falls  upon  the 
vendor ;  and  the  circumstance,  that  the  sale  had  been 
delayed  by  the  purchaser,  having  opened  the  biddiiiga^ 
was  not  attended  to.    Ex  parte  Minor.         .        -       -       A7 

269.  Order,  that  the  name  of  an  infant  plaintiff  may  be  strudt 

out ;  that  he  may  be  made  a  defendant  (c).     Tappen  v. 
Horman.  -        -        ------       A'l^ 


f  •'^  Aflirmed  on  re-HemTing,  see  No.  304. 

(A)  Sf-i'  Uie  nr^  Orden. 

{^d)  bee  Uic  note.  Vol.  XI.  page  564. 
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An  in&nt  defendant,  abroad,  cannot  have  a  guardian 
assicnfied  to  put  in  his  Answer  on  motion :  but  a  Com- 
mission  must  go.     Tappen  v.  Norman.         -        -         -  XI.  563 

Plaintiff,  having  obtained  the  usual  Order  to  amend,  and 
that  the  defendant  shall  answer  amendments  and  Excep- 
tions together,  cannot  take  a  new  Exception  as  to  any 
thing  in  the  original  bill;  but  must  go  before  the  Master 
upon  the  old  Exceptions,  as  they  apply  to  the  original 
bill,  and  upon  new  Exceptions,  as  to  the  new  matter  in- 
troduced by  the  amendments;  which  however  the  Master 
may  consider  with  reference  to  such  parts  of  the  original 
bill  as  apply  to  them.     Partridge  v.  Haycraft.    -        -  XI.  570 

After  Atiswer  upon  Exceptions  plaintiff  cannot  add  to  his 
Exceptions  but  may  refer  the  Answer  back  upon  them.  XI.  575 

After  motion  to  amend  the  bill,  and  that  amendments  and 
Exceptions  shall  be  answered  together,  if  the  Exceptions 
are  answered,  before  the  Order  is  drawn  up,  it  is  regular.  XI.  578 

The  usual  security  for  costs  by  a  plaintiff,  residing  out  of 
the  jurisdiction,  not  increased  upon  special  circum* 
stances ;  as  distress ;  unless,  the  plaintiff  asking  some 
favour,  terms  may  be  imposed  upon  him.  Ogilvie  v. 
Heme. XI.  598 

Motion  not  to  be  postponed,  so  as  to  affect  the  right  to 
notice.     Coffin  v.  Cooper.  ...        -        -  XI.  600 

Original  Decree  not  to  be  found ;  but,  having  been  acted 
upon  by  Reports,  and  recited  in  an  Order  on  farther  di- 
rections, was  allowed  to  be  drawn  up  from  an  Office- 
copy,  and  entered  nunc  pro  tunc.    Donne  v.  Lewis.      -  XI.  601 

After  Decree  the  bill  cannot  be  dismissed  by  consent;  but 
an  arrangement  for  disposing  of  the  fund  in  Court  may 
have  effect  by  consent  on  farther  directions.  Lashley  v. 
Hogg.       - XI.  602 

Creditors  let  in  at  any  time,  while  the  fund  is  in  Court ; 
though  the  time  has  elapsed.     Lashley  v.  Hogg.  -  XI.  602 

The  only  answer  to  the  motion  to  dismiss  a  bill  for  want 
of  prosecution  is  the  undertaking  to  speed  the  cause. 
Special  circumstances  must  be  the  ground  of  special 
application.    Lyon  v.  Dumbell.  -        -        -         .  XI.  608 

Where  a  party  is  avoiding  service,  and  the  Clerk  in  Court 
is  dead,  the  proper  course  is  to  move,  first,  that  service 
of  a  subpoena  to  name  a  Clerk  in  Court  on  the  Solicitor 
may  be  good  service;  if  none  is  named,  then,  that  service 
on  the  Solicitor  may  be  good  service.  Francklyn  v. 
Calhoun. XII.      2 

The  practice  to  direct  a  reference  upon  the  title  on  motion 
after  answer  limited  to  the  case,  where  the  title  only  is 

disputed.     Gompertzv. .     -        -        -        -        -         XII.     17 

Order  under  circumstances  to  pay  dividends  to  trustees, 

or  one  of  them.     Shoribridges  case.  .         .         -         XII.     28 

jpecial  Order  upon  circumstances  for  time  to  answer  with- 
out first  obtaining  the  usual  Orders.  Norris  v.  Kennedy.        XII.     66 

f  1   Q 
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284.  Order  to  take  the  Answer  of  defendants,  out  of  tbe  juris- 
diction, without  oath  and  signature.  Harding  v.  Hard" 
ing.     (See  Nos.  151.  154.)  -        ...         .         XII 

2S5.  Order  to  refer  back  to  the  Master  an  Examination,  under 
the  direction  in  a  Decree  for  examination  of  the  parties, 
to  see  whether  it  was  sufficient.  Exception  to  the  Re- 
port, and  in  general  terms,  that  the  Master  had  reported 
the  Examination  sufficient,  whereas  he  ought  to  have 
reported  it  insufficient,  is  regular;  but  not  to  be  en- 
couraged ;  and  therefore  being  over-ruled,  costs  beyond 
the  deposit  were  given.     Purcell  v.  ArNatnara.  -  XII 

S86.  Depositions  referred  for  scandal  upon  motion  of  course^ 

without  notice.     Eastham  v.  Liddell.  ...         XIL 

287.  A  person  having  attended  under  a  subpoena  as  a  witness, 

but  refusing  to  be  sworn,  ordered  to  attend  to  be  ex- 
amined, or  stand  committed.     Hennegal  v.  Evance.      -         XIL 

288.  The  practice  of  personal  service,  as  a  foundation  for  pro- 

cess of  contempt,  dispensed  with,  where  the  party  must 
have  notice ;  as  upon  a  short  Order  for  execution  of  a 
Decree.     Rider  v.  Kidder,  -----         XIL 

289.  The  practice  of  personal  service,  as  a  foundation  for  pro- 

cess of  contempt,  dispensed  with  under  circumstances  ; 
a  party  declaring,  he  would  not  execute  an  Order,  and 
absconding  to  avoid  it.  De  Manneville  v.  De Manneville.         XIL 

290.  After  an  Order  upon  a  party  in  the  cause  for  payment  of 

money,  the  proper  course  is  an  Attachment :  and  upon 
the  return  to  that  an  Order  for  commitment.  Bowes  v. 
Lord  Strathmore.       -         -         -         -         -         -         -        XIL 

291.  The  Master  not  ordered  to  certify,  whether  he  was  satis- 

fied with  the  production  of  papers  by  a  party.     Cotton 

v.  Harvey.  --------         XIL 

292.  Examination  to  the  credit  of  witness  can  only  be  by  Order 

upon  special  application,  with  notice,  whether  before  or 
after  publication.  Therefore  evidence  taken  to  that 
point  upon  the  examination  in  chief,  suppressed,  as  im- 
pertinent.    Aim  V.  Mill.    -        -        -        -        -         -         XIL 

293.  Order  on  motion,  with  consent,  to  rectify  a  clear  mistake 

in  a  Decree.     Newhouse  v.  Mitford.  -         -         «         XIL 

£94.  Order  on  motion,  witii  consent,  to  rectify  a  clear  mistake 
in  a  Decree.  It  must  be  a  separate,  supplemental.  Order. 
Lane  v.  Hobbs.  ------         .         XIL 

295.  Order  to  dismiss  for  want  of  prosecution  regular,  accord- 

ing to  the  practice :  though  the  Six  Clerk's  certificate 
appeared  on  the  face  of  the  Order  to  be  of  a  subsequent 
date.     M^Mahon  v.  Sisson.         -----         XIL 

296.  Co-pIaintifF,  as  next  friend,  struck  out;  his  evidence  being 

necessary ;  but,  as  a  general  rule,  upon  giving  security 

for  the  costs  incurred.      Witts  v.  Campbell.  -         -         XII. 

297.  The  effect  of  taking  Exceptions,  pending  a  demurrer  to 

discovery,  is  to  admit  the  demurrer.  Plaintiff  pennitted 
to  withdraw  the  Exceptions,  paying  the  costs,  without 
prejudice.     Boydv,  Mills.  -----       XIIL 
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Where  amendment  is  permitted,  if  so  considerable  as  to 
deface  the  Record,  it  must  be  taken  off  the  file,  and  a 
new  Record  substituted.      ------       XIII.     86 

Bill  dismissed  by  one  co-plaintiiT  as  to  himself  with  costs, 
without  the  consent  of  the  other.  Langdnle  v.  Longdate.       XIII.  167 

Witness,  examined  in  the  cause,  re-examined  before  the 
Master  upon  diflFerent  interrogatories  by  Order.  Green- 
away  V.  Adams.  -------       XIII.  360 

Distinction  between  motion  and  petition,  as  applied  to 
carry  into  effect  Decrees  and  Orders.  -        -        -       XIII.  393 

Money  not  paid  out  of  Court  on  motion.         .        _        -       Xlll.  394 

No  addition  to  or  alteration  in  a  Decree  by  motion  or 
petition. -        .        -        -       XIII.  394 

See  No.  260.  Affirmed  on  re-hearinff.  Raphael  v. 
Boehm.      ---.---..       XIII.  407 

The  only  answer  to  the  motion  to  dismiss  for  want  of  pro- 
secution is  the  usual  undertaking  to  speed  the  cause. 
A  special  ground  must  be  the  subject  of  a  special  ap- 
plication.   Bligh  V. .  .        -         -        -        -       XIII.  455 

At  law,  after  a  peremptory  undertaking  to  go  to  trial  a 
special  application  is  necessary.  .        -        -        -       XIII.  456 

Motion  to  suppress  depositions  upon  groundless  objec- 
tions, and  not  only  after  publication,  but  even  after  the 
cause  had  been  called  on,  and  struck  out,  refused. 
Whitelocie  V.  Baker.  -        -        -        -        -        -       XIII.  511 

A  Decree,  taken  pro  confesso,  in  the  ordinary  course, 
after  appearance  not  under  the  Statute  5  Geo.  2.  c.  25, 
can  be  impeached,  as  any  other  Decree,  only  directly, 
by  a  Bill  of  Review,  or  a  Bill  to  set  it  aside  for  fraud ; 
not  collaterally,  by  an  original  suit,  seeking  a  Decree 
inconsistent  with  it.  Such  a  bill  therefore  dismissed, 
with  costs.     Ogihie  v.  Heme.     -----       XIII.  563 

It  is  not  necessary,  that  the  affidavit  for  an  Order,  that 
service  of  the  subpoena  upon  an  Injunction  Bill  on  the 
attorney  at  law  shall  be  good  service,  should  state  a 
previous  application  to  the  attorney,  and  refusal,  to 
accept  service.     French  v.  Roe.  -         -         -         -        XIII.  593 

Defendant  to  a  bill  for  an  account  cannot  upon  motion 
immediately  after  Answer  have  a  reference  to  the  Master, 
by  analogy  to  the  case  of  a  mortgage,  by  Stat.  7  Geo.  2. 
c.  20 ;  and  the  case  of  specific  performance,  according 
to  the  practice,  settled ;  though  the  reason  of  it  is 
questionable.     Eldridge  v.  Porter.      -         -         -         -       XIV.  139 

Objection  to  a  motion,  upon  the  right  to  costs  of  previous 
notices,  abandoned,  cannot  be  made  until  the  fourth. 
Anderson  \.  Palmer  {a).      ------        XIV.  151 

General  rule  not  to  open  biddings,  afler  confirmation  of 
the  Report,  upon  negligence,  surprise,  the  circumstances 


(a)  See  the  note,  Vol.  XIV.  page  151. 
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of  the  estate,  &c.  without  something  unconscientious 

on  the  part  of  the  purchaser.     White  v.  Wilson.  -       XIV.  151 

SIS.  No  rule,  fixing  the  advance  on  opening  biddings  at  £10 
per  cent.  More,  or  less,  will  be  required  according  to 
circumstances.     White  v.  Wilson.        -        -        •         -        XIV.  151 

SI 4.  Answer  of  a  mere  trustee,  without  interest,  in  a  state  of 
incapacity,  not  to  be  taken  without  oath  and  signature. 
The  proper  course  is  to  have  a  guardian  appointed. 
Wilson  V.  Grace.        -----.--       XIV.  172 

815.  Motion  for  payment  of  money  into  Court,  not  admitted  to 
be  due  even  upon  examination  of  the  defendant,  but 
appearing  due  by  his  schedule,  according  to  the  plain- 
tm 's  calculation,  refused.  For  such  a  purpose  the  re- 
sult of  the  schedule,  ascertaining  the  sum  due,  must 
clearly  appear,  verified  by  affidavit.  QuarreU  v.  Beck-' 
ford. XIV.  177 

SI6*  Serjeant  at  Arms  not  granted  under  a  four-day  Order  to 
bring  in  books,  &c.  before  the  Master,  until  made  ab- 
solute by  a  subsequent  Order  upon  the  Master's  certifi- 
cate, of  the  same  date.     Carleton  v.  Smith.         -         -       XIV.  180. 

SI  7.  Writ  of  execution  only  in  the  case  of  a  party.  A  stranger 
must  be  served,  first,  with  an  order  to  pay  the  money 
by  a  given  day,  and  in  case  of  default  with  another 
order  to  pay  on  another  day  or  stand  committed.     Anom.       XIV.  207 

51 8.  Order  to  amend  upon  petition  at  the  RoUs,  after  notice 

of  motion  to  dismiss  for  want  of  prosecution  for  the 
Seal,  the  day,  on  which  the  Order  was  obtained,  and 
the  motion  could  not  be  made,  regular.    White  v.  HalL       XIV.  208 

519.  Motion  for  production  of  deeds  and  papers,  referred  to 

as  in  defendant's  possession,  but  not  described  by  the 
answer  or  schedule,  and  without  an  offer  to  produce 
them,  as  the  Court  shall  direct,  refused.  Atkyns  v. 
Wright. XIV.  211 

520.  Qualified  submission  to  produce  a  deed,   if  the  Court 

shall  require  it,  does  not  fix  the  defendant ;  and  deprive 
him  of  the  discretion  of  the  Court  as  to  the  propriety 
of  the  production.      -------        XIV.  2IS 

521.  Order  to  dismiss  the  bill  for  want  of  prosecution  cannot 

be  had,  if  a  proceeding  has  been  taken  before  the 
motion  :  but  if  the  Order  has  been  obtained  irregularly 
by  misrepresentation  of  the  plaintiff*,  he  shall  pay  the 
costs  of  discharging  it.     Anon.  -         -         -         -       XFV.  492 

322*  Upon  farther  directions,  under  the  usual  decree  for  an 
account  against  an  administratrix,  an  inquiry  as  to  ba- 
lances in  her  hands  from  time  to  time,  with  a  computa- 
tion of  interest  thereon,  prayed  by  petition,  upon  affi- 
davits of  her  conduct  before  the  Master,  by  attempting 
to  support  her  discharge  by  forgery,  &c.  was  granted. 
Pamell  v.  Price. XIV.  509 

S23.  A  purchaser  may  be  committed  for  disobeying  an  Order 

to  pay  in  his  money.    Lansdown  v.  Elderton.       -        »       XIV.  513 
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824.  Order  to  stay  proceedings,  until  security  given  for  costs, 
upon  affidavit,  that  the  plaintiff  since  the  Answer  had 
abandoned  this  country,  and  resides  in  the  Isle  of  Man. 
Weeks  V.  Cole. -       XIV.  518 

325.  General  rule,  that  an  appeal  does  not  stay  proceedings 

without  a  special  ground.  The  decree,  being  for  the 
specific  performance  of  a  contract  for  purchase,  accord- 
ing to  theAanswer,  the  execution  only  was  suspended: 
the  Master  to  proceed  to  settle  the  conveyance,  &c. 
Gwynn  v.  Lethbridge.         ------       XIV.  585 

326.  Order  of  a  preceding  Lord  Chancellor  not  to  be  re-heard 

upon  minutes  ;  but  must  first  be  drawn  up.     Taylor  v. 

Popham. XV.    72 

327.  Motion  to  take  off  the  file  for  irregularity  a  plea  to  a 

bill,  amended  under  the  usual  Order,  after  Exceptions 
allowed,  refused ;  as  a  case  for  a  plea  may  arise  either 
from  the  amendments  themselves,  or  from  their  effect 
upon  the  original  part  of  the  bill.    Ritchie  v.  Aylwin.  XV.     79 

328.  Though  generally  a  party  cannot  be  heard,  until  he  has 

cleared  his  contempt,  a  step,  taken  by  the  other  party, 
waves  the  contempt  for  all  purposes,  except  the  right 
to  costs;  as  costs  in  the  cause;  not  to  be  obtained 
by  process  of  contempt.  Acceptance  of  the  Answer 
therefore  a  waver  of  the  contempt  for  the  purpose  of 
enabling  the  defendant  to  dismiss  the  bill  for  want  of 
prosecution.     Anon.  ------         XV.  174 

829.  Order  on  motion  of  defendant  for  examination  of  plaintiff, 
saving  just  exceptions :  the  plaintiff  consenting  to  be 
examined.      Walker  v.  Wingfield.         -        -         -        -         XV.  178 

3S0.  Defendant,  in  Newgate  under  a  criminal  sentence,  having 
been  brought  up  by  Habeas  corpus  for  not  putting  in 
his  Answer,  and  remanded  to  Newgate^  as  to  the  farther 
proceeding,  quaere,     Lloyd  v.  Passingham.  -         -         XV.  179 

331.  Injunction,  on  motion  of  course  to  deliver  possession  of 

land  decreed  ;  as  a  ground  for  the  Writ  of  Assistance, 
the  only  mode  of  obtaining  immediate  possession :  a 
Court  of  Ecjuity  properly  acting  only  in  personam.  Hu- 
guenin  v.  Baseley.      -------         XV.  180 

332.  Order,    dismissing  a  bill  for  want  of  prosecution   after 

three  Terms  expired  without  any  step  taken,  obtained 
upon  motion  of  course ;  not  requiring  notice.  De- 
graves  v.  Lane.  -------         XV.  291 

333.  After  Answer  to  a  bill  of  discovery  motion  to  amend  the 

bill  by  adding  a  prayer  for  relief  refused  with  costs. 
Butterworihv.  Bailey. -         XV.  358 

334.  Plaintiff  in  a  bill  for  discovery  pays  the  costs.  -        -         XV.  361 
935.  Distinction  as  to  Exceptions  in  the  Courts  of  Chancery 

and  Exchequer.  -------         XV.  377 

836*  Bill  by  a  widow,  devisee  in  fee,  impeaching  a  mortgage 
by  her,  while  covert,  for  want  of  a  Fine.  Answer  ad- 
mitting possession  of  the  Will  and  the  title  under  it ; 
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alleging  the  loss  of  the  settlement ;  stating  it  differently 
from  the  bill  by  the  addition  of  a  power  of  revocation 
and  appKHuitmeDt  of  new  uses^  by  the  exercise  of  which 
a  Fine  was  not  necessary.  Production  of  the  Will,  not 
being  offered  by  the  Answer,  ordered  on  motion.  JBird 
/  V.  Harrison. -  XV.  408 

837.  Order  for  the  appointment  of  a  person  to  act  as  guardian 
(the  father  being  living)  and  for  a  reference  as  to  maih- 
tenancei  but  not  for  a  Receiver,  upon  a  petition,  with- 
out any  suit  instituted  (a).     Ex  parte  Mawitfart.  -         XV.  445 

338.  After  answer  not  of  course  to  enlarge  publication  until 

answer  to  a  cross  bill.     DaUon  v.  Carr.        -        -         -    *    XVI.    93 

839*  Order,  obtained  by  plaintiff*,  under  the  usual  undertaking 
to  speed  his  cause,  for  liberty  to  withdraw  his  replicar- 
tion,  and  amend  the  bill,  discharged  with  costs.  Pitts 
V.  Watis -        -         -        XVI.  186 

340.  Order  to  dismiss  the  bill  for  want  of  prosecution,  after 

three  Terms,  without  replication,  of  course,  without  no- 
tice ;  and  pending  an  Ir^unction,  staying  execution. 
Nayhr  V.Taylor.      -...-.-       XVI.  121 

341.  Motion  to  enlarge  publication  in  the  original  cause  until 

answer  fto  a  cross  bill,  the  original  cause  being  set  down 
for  hearing,  and  the  cross  bill  filed  after  rules  for  passing 
publication,  refused  with  costs.     Cook  v.BroomkeacU  XYi.  13S 

34S.  Biddings  opened  upon  a  second  application  by  the  same 
person :  the  purchaser  not  appearing  upon  notice. 
'jPreston  v.  Barker.     ------         -        XVI.  140 

34d.  Order,  dismissing  the  bill  for  want  of  prosecution,  after 
three  Terms,  without  replication,  of  course,  without 
'ti6tice ;  and  not  discharged  upon  special  circumstances, 
except  on  payment  of  costs.     Jackson  v.  PownatL         -       XVL  9A 

S44«  Order  by  one  defendant  to  examine  another  not  of  course 

after,  as  before,  a  decree.    In  a  special  case,  to  ascer- 

/tain  which  trustee  actually  received  moneV)  all  having 
signed  the  receipt,  the  Court  refused  to  discharge  the 
'  <>rder,  made  two  years  before ;  but  required  tl|e  exa- 
mination without  delay.    Franklyn  v.  Colquhoun.  -        XVL  218 

34<5.  Different  practice  of  the  Courts  of  King  s  Bench  and 
Common  Plcfu  as  to  putting  off*  a  trial  m  the  abaence 
of  a  witness :  the  former  being  satisfied  with  an  affi- 
davit, that  the  party  cannot  safely  go  to  trial  without 
the  evidence  :  the  latter  requiring  the  reason.       -         -       XVL  222 

S4'G.  After  process  to  a  Serjeant  at  Arms  issued^  but  not  exe- 
cuted. Answer,  and  Exceptions  submitted  to  by  a  note 
between  the  Clerks  in  Court ;  but,  no  farther  Answer 
being  put  in,  the  Serjeant  at  Arms  ordered  to  go. 
Waters  v.  Taylor.      -        -         -         -        -        -         .        XVL  417 

347*  Pefendant,  tajken  upon  the  process  for  want  of  an  An- 

«^  awer,  b  on  putting  in  an  Answer,  entitled  to  be 


(a)  See  the  note.  Vol.  XV.  ptgc  449* 
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charged  without  waiting  for  the  Report,  that  it  is  sufB* 
cient.         .----.--- 

348.  Member  of  Parliament  refusing  to  enter  an  appearanee^ 
the  Court  appointed  a  Clerk  in  Court  to  enter  an  ap- 
pearance for  him  under  Statute  45  Geo.  3.  c.  124.  s.  8. 
Jteed  V.  Philips.  ------- 

S49.  The  object  of  the  bill  being  to  set  aside  deeds,  the  Court 
will  not  on  motion  go  beyond  the  usual  liberty  to  io^ 
spect,  &c«  and  for  production  at  the  hearing,  by  an 
Order  to  deposit  them  with  the  Master  for  safe  custody, 
without  a  special  case ;  establishing  danger,  that  they 
may  not  be  prpduced.  Therefore,  where  most  of  the 
circumstances,  relied  upon,  viz.  variation  in  two  deeds, 
appeared  upon  the  Answer,  the  Order  was  limited  to 
production  at  the  hearing.     Beckford  v.  Wildman* 

350.  Cicmstruction  of  the  General  Order  (23d  January,  1794). 
Defendant,  after  Exceptions  allowed,  not  having  pre- 
viously come  under  terms,  is  entitled  of  course  to  one 
Order  for  time :  the  General  Order  not  attaching  before 
the  second  application  for  time  to  answer  an  amended 
Bill,  or  after  Exceptions  allowed.     JVelU  v.  Powell. 

Z51.  Plaintiff,  under  an  undertaking  to  speed  his  cause,  ob- 
tained an  Order  to  withdraw  his  repHcation,  and  set 
down  on  Bill  and  Answer ;  but  did  not  serve  a  subpcena 
to  hear  judgment;  or  appear,  when  the  cause  was 
called.  The  Bill  was  dismissed  with  costs.  Rogers  v« 
Goore.       -        -- 

S52.  Reference,  whether  two  suits  are  for  the  same  matter,  is 
obtained  by  plea,  in  Chancery y  as  in  the  Exchequer; 
not  by  motion.     Murray  v.  SkadweU.  -        -        - 

353.  Petition,  failing  as  to  the  principal  objects,  dismissed  ge« 

nerally.      --------- 

354.  Reference  of  title  on  motion  in  a  simple  case  of  specific 

performance ;  when  nothing  more.       *        .        .        - 

355.  Charges  of  a  sale  to  be  taxed  under  the  head  of  just 

allowances,  not  of  costs.  Crump  v.  Baker. 
SSG.  Defendant,  in  custody  for  want  of  his  Examination,  dis- 
charged immediately  on  putting  it  in :  but,  if  on  refer- 
ence it  proves  insufficient,  the  plaintiff,  not  having  ac- 
cepted the  costs,  may  proceed  from  the  last  process. 
Bonus  V.  Flack.  -...--- 

357.  Order,  after  the  bill  dismissed,  for  payment  of  money  out 

of  Court.     Wright  v.  Mitchell.  -        -        -        - 

358.  Costs  not  given  on  a  motion,  unless  mentioned  in  the 

notice.     Mann  v.  King.      ------ 

359.  Demurrer  and  answer  after  a  peremptory  order  for  three 

weeks  farther  time  to  answer,  following  an  order  for  a 
month  to  plead,  answer,  or  demur,  not  demurring  alone, 
ordered  to  be  taken  off  the  file.  Mann  v.  King. 
860.  Service  upon  the  attorney,  the  defendant  being  abroad, 
only  to  compel  appearance,  not  for  the  purpose  of  a 
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special  Injunction  in  the  first  instance.  Andermm  ▼• 
Darcy.      --------- 

S6L  Order  on  plaintiff's  motion,  that  defendant  shall  be  at 
liberty  to  put  in  his  Answer  without  oath  or  signature, 
of  course,  if  defendant  is  in  this  country;  if  abroad, 
his  consent  required.     Codner  v.  Hersey*    - 

S62*  Issue,  whether  an  instrument  was  obtained  by  fraud,  &c. 
not  directed  on  motion  after  answer ;  as  where  the  de- 
cree depends  upon  a  simple  fact,  viz.  legitimacy,  or  com- 
petence ;  according  to  tne  present  practice  to  refer  a 
title  on  motion.     FuUanar  t.  Clark.     -        -        -         - 

563.  Attachment  on  service  of  subpcena  in  Scotland  (a).  Shaw 

▼.  Lindsay.        -------- 

564.  Order  to  examine  a  party,   saving  just  exceptions,   of 

course  on  the  suggestion  of  no  interest,  refused,  where 
an  interest  appeared.    Anonymous.      -        -        - 

565.  Service  of  subpoena  to  hear  judgment  necessary,  though 

the  cause  was  set  down  under  the  order  upon  a  peremp- 
tory undertaking  to  speed  the  cause.    Dixon  v.  Sham. 

366.  Order  on  a  peremptory  undertaking  to  speed  the  cause 

entered  nunc  pro  tunc  of  course  on  motion  without  no- 
tice above  two  years  afterwards.    Dixon  v.  Shunt. 

367.  Illness  an  exception  to  the  rule,  that  an  application  for 

time  to  answer  on  special  grounds  must  be  made  in  the 

first  instance,  before  the  usual  orders  obtained.    

V.  Riddle.  --.----- 

368.  Interrogatories  and  depositions  not  referred  for  imperti- 

nence alone,  without  scandal.     White  v.  Fussell. 

369.  After  defendant's  examination  on  interrogatories,    and 

motion  for  payment  into  Court  on  that  examination, 
plaintiff  permitted  to  file  farther  interrogatories.   Hatch 

V.   .  -------- 

370.  Practice  settled  to  move  on  examination,  admitting  money 

due,  for  payment  into  Court,  before  the  cause  is  set 
down  for  farther  directions.  -        -        -        -         - 

371.  For  the  purpose  of  commitment  under  a  short  order  to 

pay  money  the  person,  serving  the  order,  must  have  an 
authority  to  receive  the  money.     Wilkins  v.  Stevens.     - 

373.  After  pubKcation  order  for  examination  by  general  inter- 
rogatories as  to  the  credit  of  a  witness  in  the  cause, 
and  as  to  such  particular  facts  only  as  are  not  material 
to  the  issue:  but,  publication  having  passed  five  months, 
not  to  delay  the  hearing.  The  Court  does  not  pre- 
viously consider,  whether  the  subject  of  the  examina- 
tion is  material  to  the  issue ;  but  in  that  case  will  sup- 
press the  depositions.     White  v.  Fussell.      -        -         - 

373.  Examination  to  credit  after  publication,  where  the  wit- 
nesses are  in  the  country,  by  commission,  on  articles 
exhibited  by  one  of  the  Six  Clerks.      White  v.  Fussell. 
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374.  Practice,  after  a  decision  by  one  Court,  instead  of  re- 

hearing or  appealing,  to  institute  a  suit  in  another  Court 

for  the  same  object  disapproved.     Reynolds  v.  Piti,     -       XIX.  1S4> 

375.  Affidavits  not  admitted  on  motion  against  the  Answer  ex- 

cept upon  waste ;  and  in  a  case  of  partnership  those 
filed  originally  with  the  bill  for  an  Injunction,  merely  as 
to  mismanagement  or  exclusion,  not  in  support  of  tihe 
title.    Norway  v.  Rotue,     -        -        -        -        -    •    -      XIX.  144 

376.  Motion  for  a  Receiver  on  a  mining  concern  refused  upon 

a  claim  of  partnership  in  the  equitable  interest,  not 
raised,  until  the  concern  was  at  a  great  expense  become 
prosperous,  and  denied  by  the  Answer.  Norway  v.Rowe*       XIX.  144 

377.  Reason  of  the  practice  in  the  Master's  office  of  receiving 

the  party's  affidavit  in  support  of  his  claim,  as  a  cre- 
ditor, that  he  must  give  that  assurance,  that  the  debt 
is  due;  but,  if  it  is  contested,  no  attention  is  given  tQ 
the  affidavit.     Fladong  v.  Winter.      -        -        -        •       XIX.  196 

378.  Under  decree  for  account  of  proceeds  of  a  joint  adven- 

ture on  bill  by  one  party  on  behalf  of  himself  and  the 
others,  and  inquiry,  who  are  concerned  with  the  plain- 
tiff, the  Master,  having  by  advertisement,  as  usual,  de- 
clared those,  who  should  not  come  in,  excluded,  re- 
ported several  persons,  who  had  not  come  in  to  elaio, 
entitled  to  shares.  Farther  advertisements  directed; 
but  payment  into  Court  of  those  shares  refused ;  and 
the  decree  not  to  be  executed  as  to  those,  who  should 
not  come  in.     Good  v.  Blewiit.  ....       XIX.  336 

379.  In  an  Injunction   cause    affidavits   admitted   on   motion 

against  the  Answer,  not  on  the  title,  but  on  questions  of 
fact ;  as  in  the  instance  of  waste,  &c. ;  and  the  original 
affidavit,  where  the  defendant  having  obtained  time  to 
file  affidavits,  instead  of  that  puts  in  an  Answer,  ilfbr- 
phett  V.  Jones,  -------       XIX.  350 

380.  Subposnay  served  on  Sunday,  irregular.     Attachment  and 

Injunction  therefore  set  aside,  before  appearance,  on 
entering  appearance  with  the  Register.  Mackreth  v. 
Nicholson.  ---«.--.       XIX.  367 

381.  Commission  to  examine  witnesses  abroad  before  Answer: 

the  object  of  the  suit  being  merely  to  obtain  evidence 

for  an  action.     Noble  v.  Garland,        -        -         -         -       XIX.  372 

382.  Practice  of  the  Court  of  Exchequer  not  to  grant  a  Com- 

mission to  examine  witnesses  abroad  until  after  Answer ; 
as  in  the  cases  on  Policies  of  insurance ;  the  bill  praying 
equitable  relief,  viz.  to  deliver  up  for  fraud,  &c.  though 
not  going  beyond  the  motion  to  dissolve  the  Injunction: 
as  an  action  will  try  the  question.  -         -         -         -       XIX.  375 

383.  The  right  to  process  under  an  undertaking  for  a  Serjeant 

at  Arms,  &c.  immediately  on  Exceptions  to  the  Report 
of  an  insufficient  Answer  disallowed,  waved  by  plaintiff's 
taking  out  a  subpoena  for  a  better  Answer,  and  except- 
ing to  the  Report  \  entitling  defendant  to  eight  days 
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after  the  Exceptions  are  disposed  of.     Agar  ▼•  Tke 

Regents  Canal  Company.  .....        XIX.  S79 

S84«  Senrice  of  copy  of  an  Order  without  producing  the  original 
not  good,  unless  that  production  is  waved.  JValtts  ▼. 
Glvnn.       . XIX.  380 

885*  To  shew  cause  against  a  Decree  on  default  by  defendant 
at  the  hearing  the  Order,  must  be  to  set  down  the  cause 
on  some  day  immediately,  not  after  the  causes  already 
set  down.    Margravine  of  Antpach  ▼.  Noel.        -         -       XIX.  573 

886.  After  examination  under  Decree  before  the  Master,  con- 

cluded and  made  known,  farther  examination  not  per- 
mitted without  an  Order,  on  surprise  clearly  establisned. 
WiUoH  y,  WiUan. XIX.  590 

887.  Waver  of  irregularity  by  examining  before  the  Master 

without  a  previous  state  of  facts.     JVillan  v.  WiUan.    -       XIX.  590 

888.  After  publication  no  farther  examination  without  leave, 

not  obtained  without  great  difficulty;  and  generally  con- 
fined to  some  particular  facts.     ....        -       XIX.  592 

889.  Under  De<eree,  directing  inquiries,  the  Master  cannot  with- 

out an  Order  examine  a  witness,  who  has  been  examined 

in  chief  in  the  cause.  ......       XIX.  592 

890.  The  Master  armed  by  Decree  expressly  with  power  of 

examining  the  parties,  as  he  shall  think  fit ;  and  there- 
fore he  can  examine  a  defendant,  whom  he  had  before 
examined.  ...--...       XIX.  593 

891.  Interrogatories  to  examine  parties  must  be  settled  by  the 

Master.     As  to  witnesses,  qucere :  many  special  Orders 
for  that  purpose.        --....-       XIX.  593 
89S.  Affidavits  before  the  Master  by  consent.         ...       XIX.  593 

893.  Depositions  before  the  Master  not  to  be  known  by  the 

parties,  until  the  whole  examination  is  concluded.         -       XIX.  593 

894.  Interrogatories  for  the  examination  of  a  party  settled  by 

the  Master. XIX.  598 

895.  Reference  of  title  on  motion  before  Answer.    Dixon  v. 

Astley. XIX.  56* 


Party. — 1.     Heir  recraired  for  delirering  deeds  out  of  Court. 

2.  UusbaDo  to  bill  as  to  separate  property. 

3.  Not  residuary  legatee  to  bill  for  specific  legacy. 

4.  Mot  joiDt  owuer  to  bill  against  factor  as  to  tbe  other 

moiety,  having  kept  distinct  accoaDts,  &c. 

5.  Dispensed  with,  as  out  of  the  jarisdiction,  on  pre- 

sumptive evidence. 

6.  Assignor  of  Judgment  to  bill  by  assignee. 

7.  Not  debtor  to  creditor's  bill  against  executor. 

8.  Not  retired  part-owners  of  colliery  to  suit  by  those 

remaining  against  vendor  of  timber. 

9.  Not  cestnys  qve  trust  to  bill  by  one  trustee  to  compel 

the  other  to  replace  Stock. 
10.     Want  of  devisor's  heir  no  Exception  to  Report  of 
title  of  plaintitl's,  devisees  in  trust  to  sell. 
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It.    To  bill  of  foreclosure  a  Jadgment  creditor,  tlie  only 

incambrancer,  required  :  not  all  iooQilibraoctfr«»  ag 

a  general  rule. 
12.     SurTiving  tenant  in  common,  co^plaintiflV  to  revivor 

by  representative  of  the  other :  whether  the  usual 

orders  for  time  repeated  by  original  defendant. 

1.  Deeds  not  delivered  out  of  Court  to  a  deviaee,  unleas  the 

heir  is  before  the  Court.     Anonymous.        -        -        «*      ■        I.    29 

2.  Husband  a  formal  party  to  bill  against  wife  in  respect  of 

separate  estate.  -        -        -        -        -        -.-  L  23fS 

S*  Residuary  legatee  need  not  be  party  to  bill  for  specific 

legacy.     Wamwrighty.WcUermafu     -        -        .^       ,««        ;.,,.  L  313 

4.  Joint  owner  not  necessary  party  to  bill  against  factor 4>n  a.         - 

demand  against  the  other  moiety;  defendant  having 
kept  separate  accounts ;  and  admitted  the  produce  of 
that  moiety  to  be  in  his  possession.  Weymouth  VmBoyerm  •  I.  417 

5.  A.  stated  by  books  in  evidence  for  defendant  to  be  a  mer- 

chant abroad,  and  one  witness  swearing,  he  knew  him 
late  a  merchant  abroad,  and  no  evidence  of  his  return, 
sufficiently  pi^oved  out  of  the  jurisdiction;  as  would  be 
presumed  at  law :  and  defendant  precluded  from  ob* 
jecting,  that  he  was  not  a  party.     Weymouth  v^  Hoyer*  I*  41T 

6.  To  bill  by  assignee  of  Judgment  assignor  is  a  neoe^^ary  • 

party.     Caihcart  v.  Lewis.  .        .        .        ^        .  ,  L  463 

7.  Creditor,  filing  a  bill  against  executor,  cannot  make  a 

debtor  of  the  debtor  a  party ;  in  case  of  insolvency  of 

the  executor  the  Court  will  on  petition  appoint  a  Re-       .  i/ 

ceiver ;  and  compel  the  executor  to  allow  his  naioe  to  . 

be  used  in  bringing  actions.     Utterson  v.  Mair.  -t  ,  11.    AS 

8.  Timber  purchased  for  a  colliery:  before  it  was  applied  to  ^ 

the  use  of  the  colliery  some  of  the  owners  retired;  and 

it  was  paid  for  by  those  only,  who  remained;  the  former 

owners  are  not  necessary  parties  to  a  suit  by  those,  who  ! 

remained,  against  the  vendor  on  account  of  that  sale. 

Massey  v.  Davies.      -------  H.  317 

9.  Bill  by  one  trustee  of  stock  against  the  other  to  compel 

him  to  replace  it,  or  give  security,  according  to  his  en- 
gagement, when  the  plaintiff  joined  in  transferring  the 
Stock  into  his  name :  demurrer,  because  the  cestuys  que 
trust  were  not  parties,  over-ruled  with  costs.  Franco 
v.  Franco.  --------  HI.     75 

10.  Bill  by  devisees  in  trust  to  sell  for  specific  performance  of 

an  agreement  to  purchase :  that  the  heir  of  the  devisor 
is  not  a  party  to  the  suit  is  not  matter  of 'Exception  to 
the  Report  in  favour  of  the  title.  -         -         -         -  HI,  234 

11.  The  Court  ordered  a  bill  of  foreclosure  to  stand  over,  to 

make  a  judgment  creditor,  the  only  incumbrancer  not 
before  the  Court,  a  party ;  but  would  not  adopt,  a,s  ji 
general  rule,  the  usual  practice  to  make  qIT  incum- 
brancers parties.     Bishop  of  Winchester  v.  Beavor^     -  IIL  314 


610  PRACTICE. PREROGATIVE. 


Vol.   I 


12.  Abatement  by  the  death  of  one  of  the  plaintiflfs,  tenants 
in  common,  Bill  of  Revivor  by  his  representative.  The 
survivor,  if  not  a  co-plaintiff,  must  be  made  a  defendant. 
Whether  the  original  defendant  having  had  orders  for 
time  to  answer  the  original  bill,  can  begin  again  with 
the  usual  course  of  orders  for  time  to  answer  in  the 
revived  cause,  qucsre.     Fallowea  v.  Williamson.  -  XL  % 

^ee  Abatement  \ ,  Account  {Evidence  \,)  Amendment!, 
Anmcer  5.  7.  10.  11.  19.  20.  21.  22.  Appeal  2.  3.  7.  8. 
0.  10.  15.  16.  17.  Arbitration  4.  10.  11.  20.  Attorney 
and  Solicitor  3.  Bank  of  England  2,  Bankrupt  4. 1 1 .  62. 
{Abatement  \.  2.)  {Proceedings  2.)  {Proof  \,)  Baron 
and  Feme  {Separate  Property  24.)  Bill  of  Review  1 . 
Charity  51.  53.  {Jurisdiction  4.)  Contract  {Specific 
Performance  19.)  Copyright  3.  Costs  17.  26.  Cre- 
ditor  and  Debtor  I.  Decree  4.  {Pro  Confesso  2.)  i>e- 
murrer  2.  16.  18.  19.  Devise  15.  Disclaimer.  Dis-^ 
corpery  {Costs  1.)  Ecclesiastical  Court  1.  Ejectment  1. 
Error  1.  Escheat  2.  Evidence  2\.  23.  29. 62.  63.65.66. 
{Record  1.)  (  Witness  6.  15.  23.  24.)  Examination  de 
bene  esse.  Executor  34.  50.  Fraud  7.  Friendly  Society  5. 
Guardian  1.  9.  Infant  20.  21.  24.  25.  Injunction  13. 
14.  27.  35.  36.  37.  38.  39.  45.  46.  57.  58.  59.  63. 64. 65. 
Interest  X  T.  S.  Interpleaders.  19.  Jurisdiction  14. 
Laches  17.  Landlord  and  Tenant  7.  Legacy  45.  Lu- 
nacy 15.  18.  Maintenance  1.  2.  3.  4.  Money  to  be  in- 
vested 2.  3.  4.  Mortgage  48.  Ne  exeat  Regno  1.  2.  4. 
5.  28.  36.  Partner  39.  52.  Party.  Pauper  I.  12. 
Peer  1.  Pleading  7.  {Answer  1.  9.)  {Demurrer  IT.  19.) 
Privilege  {Arrest  S.)  Probate ^  Sfc.  \.  ProcheinAmyX. 
Purchases,  Receivers,  17.  18.27.  Re-hearing  1.5. 
Review,  Revivor  I,  2,  Scandal  \\,  Tithe  9,  Title  1. 
Trust  69.  Vendor  and  Vendee  30.  Ward  of  Court  1. 9. 
Will  19.  2\\. 

PRAYER. 

See  Pleading  41.  58.     Practice  144. 

PRAYER-BOOK. 

See  Copyright  4. 

PRECATORY  WORDS,  by  will. 

See  Trust  S4,  118. 

PRECEDENT  CONDITION. 
See  Vesting  55. 

PRE-EMPTION. 
See  Hi// 268. 

PREROGATIVE. 

1.    Seisnre  of  the  Crown  before  assignment  in  bankmptcj. 

1.  In  the  case  of  a  debt  due  to  the  Crown  by  a  bankrupt 

the  Crown  will  8eize,«if  they  can^  before  assignment.    -  V.  S9 

See  Batikrvpt  (Crotcn  1 .)   Commission  of  Review^  Extent. 
Lunacy  62.  63.  66.     Ne  exeat  Regno  22. 
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PREROGATIVE  COPY. 

See  Copyright  11. 

PREROGATIVE  COURT. 

See  Will  176. 

PREROGATIVE  PROBATE. 

See  Practice  127.  189.     Probate. 

PRESCRIPTION  IN  NON  DECIMANDO. 

See  Tithe  10. 

PRESENTATION  to  a  LIVING. 

See  Advowsou  \.     Pleading  {Demurrer  21,)     Trust  M. 

PRESUMPTION. 

1 .  Of  matters  of  record  ;  loss  of  deeds. 

2.  Conveyance  decreed ;  subject  to  an  annuity  to  one,  not 

heard  of  for  fourteen  years ;  when  she  went  to  Ire- 
land. 

3.  Not  on  mere  possession  many  years  farther  than  the 

title  actually  appearing.    No  account  on  laches. 

4.  Payment  on  recognizance  to  refund  for  a  party,  not 

heard  of  twenty  years. 

5.  Whether  on  mere  length  of  possession. 

6.  Of  re-conveyance  of  the  legal  estate   against  a  par« 

chaser. 

7.  Of  conveyance  of  the  legal  estate. 

8.  Not  always  on  belief. 

..   '"^Of  grants.     Principle  of  quieting  possession,  and  from 
^^*  &     time.    As  to  incorporeal  hereditaments. 

12.  Of  payment  of  a  bond  from  non-payment  of  interest. 

13.  Against  a  mortgage  on  twenty-five  years  without  in- 

terest paid. 

14.  General. 

15.  Of  Charters  and  Act  of  Parliament. 

16.  Of  death  from  time  has  relation  to  the  commencement 

of  the  period. 

17.  Not  against  express  reservation  of  mines  merely  on 

expenditure  permitted. 

1.  Matters  of  record  are  presumed.     Deeds  are  presumed 

to  be  lost.  -        -        -        -        -        .        -        -  II.  583 

2.  A  conveyance  decreed,  subject  to  an  annuity  charged  on 

the  estate ;  the  annuitant  having  gone  to  Newry  in  /re- 
land  fourteen  years  ago ;  and  no  payment  made,  or  ac- 
count obtained  of  her  since.  Mainwaring  v.  Baxter,     -  V.  458 

3.  Upon  possession  for  many  years,  the  origin  of  it  not  ap- 

pearing, and  no  title  except  as  Cestuy  que  trust  under  a 
Term  to  raise  a  sum  of  money,  the  Court  would  not  pre- 
sume any  other  title ;  and  tnerefore  decreed  the  plaintiff 
to  be  let  into  possession  on  payment  of  the  charge ;  but 
with  reluctance ;  and  on  account  of  the  laches  refused 
an  account  of  the  rents  even  from  the  filing  of  the  biU, 
Acherley  v.  Roe.        ----..^r  V.  565 
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4.  Payment  ordered,  where  one  party  entitled  had  not  been 

heard  of  for  twenty-years,  upon  a  recognizance  to  refund 

in  the  event  of  a  claim.     Bailey  v.  tiammand*     -         *         VII.  580 

5.  As  to  presumption  in  favour  of  a  title  of  a  re-conveyance, 

for  instance,  or  republication  of  a  Will,  upon  mere  length 

of  possession,  unaided  by  other  circumstances,  quaere*        VIIL  129 

6.  Re-conveyance  of  the  legal  estate  presumed  under  obscure 

circumstances,  after  a  great  lapse  of  time ;  though  the 

Possession  originally  not  adverse,  but  under  a  trust* 
Fpon  that  presumption  a  specific  performance  decreed 
against  a  purchaser.     Hillary  v.  Waller.     -        •         .  XII.  S39 

7«  Notwithstanding  the  rule,  according  to  the  late  autho- 
rities, that  a  legal  estate,  clearly  outstanding,  prevents 
an  Ejectment,  it  may  be  left  to  the  jury  to  presume  a 
conveyance  of  the  legal  estate.     .        .        -        -        -         XII.  251 

8.  Presumption  not  always  on  a  belief,  that  the  thing  has 

actually  taken  place.  -        -        -        -        -         -         X 11.  252 

9.  Grants  presumea  upon  the  principle  of  quieting  possession.  XII.  253 

10.  Principle  of  presumption  from  length  of  time.         -        -         XIL  262 

11.  As  to  mcorporeal  hereditaments,  right  of  way,  public,  as 

well  as  private,  &c.     Presumption  from  length  of  time, 
that  it  was  surrendered,  or  never  existed.     -        •        .         XIL  265 
\2.  Presumption  of  payment  of  a  bond  upon  twenty  years  or 
less  without  payment  of  interest ;  unless    repelled  by 
circumstances.    --------        XII.  266 

13.  Mortgage  presumed  satisfied:  no  interest  having  b?en 

recrfved  ror  twenty-five  years.     -        -       .  -        -         -         XII.  266 

14.  Greneral  presumptions  upon  the  want  of  means  of  belief.         XII.  266 

15.  Charters,  and  even  an  Act  of  Parliament  presumed.        •         XII.  377 

16.  Presumption  of  death  from  length  of  time,  has  relation  to 

the  commencement  of  the  period.  Webster  v.  Birchmore.        XIII.  368 

17.  No  presumption  of  a  grant  of  mines  against  an  express 

reservation  on  a  sale,  many  years  ago,  merely  from  per- 
mitting expenditure  without  claim.       ....       XIX.  156 

See  Bond  1 1. 12.  Charity  11.  Evidence  {Parol  7.)  (Pre- 
sumptive,) Executor  94.  96.  99.  Laches  2.  8.  IB.  10. 
Legacy  3.  Mortgage  21.  Portion  4.  Practice  171. 
Purchase  13.  15.  31.  32.  Residue  3.  Satisfaction  23. 
24.  26.  34.  35.  40.  WiU  174.  189  to  193.  {Revo- 
cation  21.  22.) 

PRETIUM  AFFECTIONIS. 

See  Valuation  1. 

PRINCIPAL  AND  AGENT. 

1.  Clandestine  sale  by  agent  on  his  own  accoant  to  pria- 

cipal. 

2.  Liberty  to  snrcharge,  &c.  accoant  settled  from  loose 

papers  :  no  regular  books. 

3.  Fictitioas  purchase,  and  lease  taken,  by  agent. 

4.  Receipt  in  full  not  allowed  as  a  general  discharge  of 

steward,  except  special  circamslaDces. 
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6.    Agent  with  general  power  to  sell,  Sic.  cannot  pledge 

for  his  own  debt. 
6.     Bj  the  Civil  and  English  laws  those  dealing  with  agent 

must  look  to  his  authority. 
7«    Account  opened  on  fraud  of  agent,  also  tenant ;  though 

laches. 

8.  Pajment  to  agent  good. 

9.  Security  taken  without  account. 

10.  Liberty  to  surcharge,  ^c.  account  settled  between  two 

agents,  without  vouchers. 

11.  No  interest  for  money  kept  by  desire  of  priocipnl. 

12.  Agent  for  gross  neglect  not  allowed  costs,  as  solicitor. 

13.  Purchase  of  share  in  colliery  for  the  agent  and  ma- 

nager. 

14.  Payment  by  agent  good. 

15.  Principal  generally  not  bound  by  agent's  clerk.^ 

16.  Written  authority  unnecessary. 

^g*7Limits  of  agent's  evidence,  to  bind  principal;  with  re- 
•^Q  \    ference  to  agreement,  act,  letter,  receipt 

20;  Agent's  expenses,  from  his  conduct  not  to  be  as- 
certained, disallowed.  Interest  limited  on  acqui- 
escence. 

2U     Agent,  naming  his  principal,  not  responsible. 

22.  Decree  against  confidential  agent,  in  possession  of  es- 

tates since  17B0  without  account  to  his  principal, 
residing  in  Ireland. 

23.  Steward  bound  to  account,  though  not  called  on. 

24.  Issue,  whether  deposit  as  agent  for  sale  or  purchaser.  / 

25.  Contract  by  a  broker  binds  both. 

26.  Interest  and  costs  against  a  steward  on  fraud,  &c,;  and 

generally  without  limitation  of  time. 

27.  Exception  to  interest  against  a  steward. 

28.  No  difierence  as  to  interest  between  Receiver,  or  Agent 

and  Trustee,  SiC. 

29*     Relief  as  to  lease  by  client  to  attorney  without  full  con- 
sideration: not  as  to  voluntary  lease,  as  a  gift,  with- 
out fraud,  &c. 
£  Agent  confounding  property  with  his  own,  bound  to 

S0.>      distinguish:  analogous  instances  at  law.     In  such  a 

31.  i      case  no  prospective  direction,  usual  in  a  fair  case,  to 
^     admit  books,  not  evidence. 

32.  Purchaser  under  false  description  not  bound  by  agent's 

act. 

1.  An  agent,  who  was  to  have  no  emolument  beyond  his 

salary,  decreed  to  account  for  profit  made  by  a  clan- 
destine sale  to  his  principal  on  his  own  account.  Massey 
V,  Davies.  -        -        -        -        -        -        -        -  II.  317 

2.  Account  between  principal  and  agent  settled  from  loose 

papers ;  the  agent  having  kept  no  regular  books.  After 
bis  death  liberty  was  given  to  surcharge  and  falsify  upon 
idlegation  of  errors  since  discovered.  Lord  Hardwicke 
v.  Vernon.  -        - IV.  411 

^OL.  XX.  K  K 
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S.  Agenty  employed  to  sell  estates,  took  them  for  himself 
under  colour  of  a  fictitious  purchase ;  and  sold  part : 
after  his  death  an  inquiry  was  directed  to  ascertain  the 
real  value ;  according  to  which  his  estate  was  to  be 
charged ;  the  principal  having  an  option  to  take  what 
remained  unsold ;  and,  the  agent  having  fraudulently 
prevailed  on  his  principal  to  execute  a  lease  under  the 
real  value,  the  agent's  estate  was  charged  widi  the  loss 
arising  from  that.    Lord  Hardtoicke  y.  Vernon*  -  IV.  411 

4.  On  suspicious  circumstances  in  the  Answer  a  general  ac- 

count was  decreed  against  a  steward,  notwithstanding 
a  receipt  in  full ;  which  was  allowed  only  as  proof  of 
the  particular  pajrment,  not  of  a  eeneral  release  or  dia- 
charge  on  an  account  stated;  though  under  circum- 
stances it  might  have  that  effect ;  as  upon  proof,  that 
the  principal  never  would  give  any  vouchers,  and  an 
account  kept  by  the  steward.   Middleditch  v*  SharlandU  V.    87 

5.  Under  a  general  power  to  sell,  assign,  and  transfer,  an 

agent  cannot  pledge  for  his  own  debt.    De  Bouchout 

V.  Goldsmid. -  V.  211 

6.  By  the  Civil  law,  as  well  as  by  the  law  of  England^  if 

a  person  is  acting  ex  mandaio,  those  dealing  with  him 

must  look  to  his  authority.  .        -        -        -        -  V.  21J 

7.  Accounts  opened,  and  a  general  account  decreed  against 

an  agent,  who  was  also  tenant  to  his  principal,  in  re- 
spect of  fraud.  The  character  of  the  defendant,  aa 
agent,  accompanying  him  in  his  situation  as  tenant,  de- 
prives him  ot  the  benefit  of  an  objection,  that  might 
be  competent  to  another  person ;  as  the  neglect  of  the 
plaintiff  in  not  bringing  forward  the  demand  at  an 
earlier  period.  Affirmed  on  re-hearing.  Beaumont  ▼• 
BouUbee. V.  485.    VH.  589 

8.  Payment  to  an  agent  is  payment  to  the  principaL    Thon^ 

son  V.  Thomson.         -------         VII.  470 

9.  Bill  for  a  general  account  Kes  against  a  solicitor  and 

agent,  taking  a  security  without  a  settlement  of  accounts.         YII.  5S4 

10.  Accounts,  settled  between  two  agents  without  vouchers 

upon  confidence,  not  to  be  considered  settled  against 

their  principal  without  liberty  to  surcharge  and  falsify.         VIL  617 

11.  Agent,  by  the  desire  of  his  principal  keeping  large  sums 

in  his  hands,  for  which  he  is  to  be  responsible  from 
time  to  time,  and  duly  accounting,  not  liable  to  interest, 
even  supposing  he  employed  it.  -        -        -         -       VIII.   tt 

12.  A  confidential  agent,  in  that  character  bound  to  keep 

regular  accounts,  having  neglected  to  do  so,  and  to 
preserve  vouchers  against  himself,  though  he  had  pre- 
served those  in  his  own  favour,  was,  on  the  ground  of 
gross  neglect  of  duty,  not  allowed  a  charge  m  respect 
of  bills  of  costs  for  business  done  as  a  solicitor.  WkUe 
y.  Lady  Lincoln. -       VIIL  W 
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13.  Purchase  of  a  share  in  a  colliery  in  trust  for  the  agent 

and  manager  confirmed  under  particular  circumstances ; 

but  with  reluctance.     Wreti  v.  Kirton.        -        -        -       VIIT.  502 

14.  Payment  by  the  agent  is  payment  by  the  principal.  -  IX*  221 

15.  Vendor  bound  by  the  signature  of  the  agent's  clerk, 

thus :  "  Witness  Evan  Phillips  for  Mr.  Smithy  agent 
*'  for  the  seller/'  upon  evidence  of  assent  i  but  clerks 
of  agents  in  general  have  no  authority  to  bind  the  prin- 
cipal.    Coles  V.  Trecothick.        -        ...        -  IX.  2S4 

16.  Apent  need  not  be  authorized  in  writing.        ...  IX.  250 

17.  Though  an  agent  may  within  the  scope  of  his  authority 

bind  his  principal  by  his  agreement,  and  in  many  cases 
by  his  acts,  evidence  of  his  declarations  is  confined  to 
what  is,  either  by  the  statement  itself,  or  as  tending  to 
determine  the  quality  of  contemporary  acts,  the  founda- 
tion of,  or  inducement  to,  the  agreement.  In  this  in- 
stance the  agency  was  not  made  out.  FairUe  v.  Hastings.  X.  123 

18.  Letter  by  an  agent  is  not  evidence  against  the  principal 

of  a  pre-existing  agreement ;  though  it  may  be  of  an 

agreement  contained  in  that  letter.      ....  X.  128 

19.  Whether  a  receipt,  given  by  an  agent  for  goods,  directed 

to  be  delivered  to  him,  is  evidence  against  the  princi- 
pal, qu€ere.  .-----.-  X.  128 
SO.  Claims  by  the  agent  for  the  expenses  on  account  of  the 
principal,  which,  from  the  conduct  of  the  agent,  under- 
taking the  business  without  authority  or  agreement, 
could  not  be  ascertained,  disallowed.  Interest  not  car- 
ried farther  than  the  time  the  bill  was  filed,  on  the 
ground  of  acquiescence.     Beaumont  v.  Boultbee. 

V.  485.    VII.  599.    XI.  358 

21.  Agent  not  responsible:  if  he  names  his  principal,  as  the 

person  to  be  responsible.  ....        -        XII.  852 

22.  Account  against  a  confidential  agent,  in  possession   of 

estates  since  1780,  without  giving  any  account  to  his 
principal,  residing  in  Ireland;  and  an  inquiry  into  the 
circumstances  of  a  lease  granted  under  his  direction, 
and  in  which  he  took  an  interest,  and  a  reversionary 
lease  to  himself.    Lady  Ormond  v.  Hutchinson.      XIII.  47.  XVI.  94 

23.  Steward  bound  to  account  periodically ;  though  not  called 

on.  XIII.    53 

24.  A  valuable  picture,  deposited  by  an  executor  with  a  dealer 

in  pictures,  and  claimed  to  be  retained  by  him  as  pur- 
chased at  a  very  low  price :  Issue  directed  to  ascertain, 
whether  there  was  a  sale,  or  the  possession  was  as 
agent,  and  trustee  for  sale;  who  therefore  could  not 
purchase  without  full  communication.  An  objection, 
that  the  transaction,  not  being  in  the  usual  course  of 
administering  assets,  could  not  protect  a  purchaser 
from  the  executor,  was  therefore  not  determined.  Louh 
ther  V.  Lord  Lowther.         ------       XHI.    95 

25.  Contracts  by  a  broker  binding  on  both  parties.      -        -       XIII.  473 

K  K  2 
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S6«  Interest  and  costs  decreed  against  a  steward,  upon  fraud, 
wilful  concealment,  &c. ;  and  in  such  cases,  generally, 
there  is  no  limitation  of  time.  Earl  of  Hardwicke  ▼• 
Vernon.     -        -        -        -        -        -        -      IV-  411.     XIV-  S 

27.  There  may  be  cases,  in  which  interest  would  not  be  de- 
creed against  a  steward,  holding  money  in  his  hands ; 
where  that  practice  can  be  said  to  have  the  sanction  of 
the  principal.     -------         -       XIV.  5i 

S8.  No  difference  between  the  implied  contract  of  trustees, 
assignees,  and  executors,  and  of  a  receiver  and  agent; 
bound  to  account  faithfully,  at  least  when  called  upon, 
and  not  to  suppress,  conceal,  or  over-charge:  liable 
therefore  to  interest,  as  a  receiver.      -        -        -         -       XIV.  51 

29.  Bill  to  set  aside  leases,  obtained  by  an  agent  and  attorney 

from  his  principal,  dismissed  as  to  voluntary  leases ; 
being  pure  gift;  and  no  fraud,  misrepresentation,  &c. 
with  costs  as  to  some,  intended  as  a  provision  upon, 
and  inducement  to,  the  marriage  of  the  defendant: 
without  costs  as  to  others :  the  relation  of  the  parties 
and  the  circumstances  upon  general  principles  of  public 
policy  and  utiUty  justifying  inquiry.  Another  lease  de- 
creed to  be  delivered  up :  the  verdict  in  an  Issue  estab- 
lishing, that  a  full  consideration  was  not  paid.  Hcurris 
v.  Tremenheere.  -------         XV.    • 

30.  Agent,  or  bailiff*,  confounding  his  principaFs  property 

with  his  own,  charged  with  the  whole ;  except  what  he 
can  prove  to  be  his  own ;  and  in  this  instance,  the  case 
of  a  breach  of  the  terms,  upon  which  the  Court  dis- 
solved an  Injunction,  the  inquiry  was  directed  with  costs* 
The  Court  refused  in  such  a  case  a  prospective  di- 
rection to  admit  books,  not  legal  evidence;  usual  in 
a  fair  case ;  as,  where  from  want  of  notice  of  an  adverse 
claim  a  strict  account  cannot  be  given ;  merely  giving 
liberty  to  apply  upon  any  question  of  evidence.  Lup^ 
ton  V.  White. XV.  4 

31.  Cori^esponding  with  the  rule  in  equity  to  charge  an  ac- 

counting party,  who  has  wilfully  confounded  the  fund 
with  his  own  property,  with  the  whole,  throwing  upon 
him  the  discharge,  instances  at  law,  where  the  defend- 
ant having  wilfully  prevented  the  plaintiff**s  proving  the 
real  value  of  his  property,  damages  to  the  utmost  value 
the  article  could  bear  were  given :  whether  that  should 
have  been  carried  far  beyond  the  possible  value,  qtuere.  XV.  4 

32.  Purchaser  under  a  particular,  giving  a  false  description, 

not  bound  at  law  or  in  equity,  nor  by  an  act  of  his 
agent  without  a  fresh  authority  or  subsequent  approba- 
tion :  a  different  agreement  requiring  a  fresh  authority.    XVIIL  5( 

See  Attorney  and  Solicitor,  Auction  6.  Bankrupt  (As- 
signee 11.)  (Lien  4.)  (Partner  6.)  (Reputed  Otcner  8.) 
Baron  and  Feme  39.  90.  Contract  (Specijic  Perform- 
ance 20.)     Costs  (Ti^tees  3.)     Counsel  1.      Crediiar 
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and  Debtor  (Party  1.)  Ecclesiastical  Court  1.  JSrc- 
eutoT  13.  16.  Fraud  5.  22.  49.  Injunction  21.  Lien 
7.22.  Limitation  (Time  2.  3.)  Mortgage  10.  No- 
tice 5.  Party  17.  18.  Principal  and  Surety  4.  Prt2c  3. 
ITeil  Indies.  » 

PRINCIPAL  AND  SURETY. 

1.    Conversation,  when  raising  money,  evidence  to  rebut. 
2. 1  Surety  discharged  by  privately  taking  notes  from  prin- 
3.  )      cipal,  and  giving  time. 

.  r  Surety  to  the  East  India  Company  discharged  by  pay- 

^  \      ment  under  erroneous  settlement  by  their  oflScers  to 

^     the  principal.  Relieved  from  a  payment  under  duress. 

6.  Proof  in  bankruptcy  at  request  of  surety  on  security. 

Indian  interest  refused. 

7.  Surety  may  be  sued  first :  but  is  discharged  by  time 

given  to  the  principal. 

8.  Surety  by  deposit  and  indemnity  may  compel  even  proof 

in  bankruptcy. 
0.     Discharge  of  one  surety  does  not  discharge  the  others. 

Contribution  among  them. 
10.    Dischai^e  of  surety  by  discharging  principal  without 

reserve. 
^.  ^  Surety  by  bond  not  liable  beyond  the  penalty.     Right 
^sS\       under  the  bankruptcy  of  the  principal.    Distinction 
^^•C      upon  a  bill. 

13.  Proof  against  each  on  bill  or  bond  without  distinction 

of  sureties. 

14.  No  equity  for  substitution  from  part-payment. 

15.  Surety's  right  even  against  bail. 

16.  Undertaking  for  another's  debt. 

17.  No  distinction  from  a  separate  instrument. 
Distinction  between  co-sureties  and  a  distinct  collateral 

security,  not  liable  to  contribution ;  as  co-sureties  are, 
whether  by  the  same  or  several  instruments,  limited 
by  their  respective  contracts.  Difficulty  on  the  modern 
jurisdiction  at  law. 

21.  Evidence  admitted. 

22.  Penalty  of  annuity-bond,  forfeited,  allowed  as  the  debt 
to  a  surety,  having  the  securities  by  re-payment  of 
the  advance  with  the  arrears,  then  less  than,  but 
subsequently  exceeding,  the  penalty. 

23.  Guaranty  requires  no  consideration  as  between  the  cre- 
ditor and  surety. 

24.  Indorsement  necessary  to  a  bill,  notwithstanding  a 
guaranty  expressly  as  if  indorsed. 

25.  Surety  discharged  by  a  new  security  from  the  principal 
without  prejudice. 

26.  Composition  with  reserve  against  sureties  must  plainly 
appear. 

27.  Securities,  held  by  a  banker  against  his  acceptances, 
available  to  the  bill-holders,  not  directly,  but 
through  acceptor's  equity. 

Any  evidence  of  conversation  between  principal  and  surety 
at  the  time  of  raising  the  money  is  evidence  to  rebut.    -  I.  179 
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2.  Obligee  in  a  bond  with  a  surety  mthout  communicaticm 
with  the  surety  takes  notes  from  the  principal;  and  gives 
farther  time:  the  surety  is  discharged*  Rees  y.Ber-^ 
rington,    (See  Nos.  3.  7.)  -----  D 

S*  Creditor  sues  the  principal  by  direction  of  the  surety,  bat 
without  his  privity  agrees  to  stay  execution :  the  surety 
is  discharged.     (See  Nos.  2.  7.)  -        -        -         -  B 

4.  A  surety  to  the  Eiisf  India  Company  discharged  by  pay- 
ment of  a  balance  to  the  principal  under  an  erroneous 
settlement  by  the  officers  of  the  Company  without  their 
authority  or  knowledge*  luiw  v.  The  East  India  Com^ 

/?«»y- 

6.  The  East  India  Company  having  compelled  payment  firom 
a  surety  in  India  by  their  power  over  him^  as  one  of 
their  servants,  without  an  account  or  proceeding  against 
the  principal,  (though  solvent)  and  otherwise  under 
harsh  circumstances,  he  was  restored  to  the  same  situ- 
ation by  a  decree  for  re-payment  with  interest  at  5  per 
cent,  upon  giving  security  for  re-payment^  in  case  in  a 
future  suit  by  the  Company  he  should  be  held  liable. 
The  Court  would  not  upon  the  circumstances  give  Indkm 
interest.     Law  v.  The  East  India  Company.        -         -  IV 

6.  Proof  by  obligee  under  a  Commission  of  Bankruptcy 

against  the  principal  at  the  request  of  the  surety,  se* 
curing  the  obUgee  by  paying  the  amount  of  the  bond 
into  a  bankers.  -------  YI 

7.  A  surety  may  be  sued  in  the  first  instance :  but  if  tbe 

creditor  sues  the  principal  first,   and  gives  time>  the 

surety  is  discharged.     (See  Nos.  2-3.)        -         -         -  VI 

8.  Surety,  depositing  the  money  and  indemnifying  against 

expense,  &c.  may  compel  the  creditor  to  go  against 
the  principal,  and  even  to  prove  under  a  Commission  of 
Bankruptcy  for  the  benefit  of  the  surety.     -        -         -  VI 

9.  The  discharge  of  a  surety  by  the  creditor  has  not  the 

effect  of  a  discharge  of  the  principal  without  reserve ; 
and  therefore  a  co-surety  is  not  discharged.  When  it 
is  ascertained,  what  each  of  the  co-sureties  has  paid 
beyond  his  proportion,  the  equity  as  between  them  is 
arranged  upon  the  principle  of  contribution  for  tbe 
excess.     Ex  parte  Gifford.         -----  VI 

10.  Grounds  of  the  decision,  that  a  discharge  of  the  principal 

debtor,  without  a  reserve  of  the  remedy  against  the 
surety,  discharges  the  surety.      -----  VI 

11.  Surety   by  bond   for  advances  generally,   but  under  a 

limited  penalty,  not  liable  beyond  that  amount;  and» 
paying  that  sum,  is  entitled  to  a  proportion  of  the  divi- 
dends on  the  proof  by  the  creditor  to  a  greater  amount 
under  the  bankruptcy  of  the  principal  debtor*      Ex 
parte  Kushforth.         ------.  X. 

12*  Surety  in  a  bond  may  compel  the  creditor  to  prove  under 
the  bankruptcy  of  the  principal  debtor ;  and  the  ere- 
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ditor  win  be  a  trustee  of  the  dividends  for  the  surety, 
paying  the  whole.  But  a  person,  liable  with  others 
upon  a  bill  of  exchange  cannot  raise  that  equity  by  pay- 
menty  subsequent  to  the  proof  of  the  holder,  until  be 
has  received  £0«.  in  the  pound.  -----  X.  414 

IS.  Proof  against  each  person  liable  upon  a  bill  or  bond,  if 
nothing  received  before  the  bankruptcy,  until  20«.  in  the 
pound  received ;  without  distinction,  whether  principals 
or  sureties.        --------  X.  416 

14.  Rule,  that  a  man,  engaged  for  the  whole  debt,  and  paying 

only  part,  has  no  equity  to  stand  in  the  place  of  the 

person  paid.       --------  X.  420 

15.  Surety  entitled  to  the  same  right  as  the  creditor,  even 

against  bail.       ----.--•  XI.    S2 

16.  Undertaking  for  the  debt  of  another  witliin  the  Statute  of 

Frauds. -       XIII.  1S4 

17.  No  difference  in  the  relation  of  sureties,  that  one  is  so 

by  a  separate  instrument.  ...        -        -       XIV.    31 

18.  No  contribution  in  favour  of  one  surety  against  another: 

his  engagement,  according  to  the  bond,  and  parol  evi- 
dence, which  was  held  admissible,  being,  not  as  co- 
surety, but,  without  the  privity  of  the  other,  as  a  dis- 
tinct collateral  security,  limited  to  default  of  payment 
by  the  principal  and  the  other  surety.  Craythorne  v. 
Swinburne. -        -        -       XIV.  160 

19.  Right  to  contribution,  as  between  co-sureties ;  whether 

by  the  same  or  several  instruments,  whether  privity,  or 
not,  and,  whatever  their  number :  depending  rather  upon 
a  principle  of  equity  than  contract,  except  as  upon  the 
implied  knowledge  of  that  principle.  Modern  juris- 
diction of  the  Courts  of  Law  attended  with  difficulty, 
where  the  sureties  are  numerous ;  especially  since  the 
decision,  that  separate  Actions  may  be  brought  against 
different  sureties,  for  their  respective  proportions.  -       XIV.  164 

SO.  Right  of  contribution  among  co-sureties  limited  by  the 
extent  of  their  respective  contracts ;  as,  where  they  are 
for  different  sums.       -------       XIV.  165 

21.  Evidence  admitted  to  shew,  who  is  principal,  and  who 

surety. -        -       XIV.  170 

SS.  Annuity-bond,  forfeited,  when  the  grantor  was  discharged 
under  an  Insolvent  Act;  which  provided,  that  future 
estate  should  not  be  discharged :  the  penalty,  being  less 
than  the  subsequent  arrears,  was  allowed  as  the  debt, 
and  not  only  in  favour  of  the  purchaser  of  an  annuity, 
but  also  of  a  co-obligor,  as  surety ;  having  compounded 
with  the  purchaser,  and  obtained  possession  of  the  se- 
curities by  re-paying  the  money  advanced,  with  the 
arrears,  then  due ;  being  at  that  time  less  than  the 
penalty.     Butcher  v.  ChurchilL  -         -        -         -       XIV.  567 

S3.  Undertaking  in  writing  to  guarantee  the  debt  of  another 
sufficient,  within  the  Statute  of  Frauds,  without  stating 
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any  consideration  as  between  the  creditor  and  the  surety. 
Ex  parte  Gardom,     ------ 

£4.  Under  the  guaranty  of  a  bill  of  exchange,  expressly  aa  if 
the  surety  had  indorsed  it,  the  bill  not  being  due  until 
after  his  bankruptcy,  no  proof:  actual  indorsement  being 
necessary.  ------- 

25.  Creditor,  having  among  other  securities  a  bond  with  a 
surety,  taking  a  mortgage  from  the  principal  debtor, 
and  agreeing  to  receive  the  residue  by  instalments,  se- 
cured by  warrants,  &c.  without  prejudice  to  any  security 
he  now  holds,  injunction  granted  against  suing  the 
surety.     BouUbee  v.  Stubbs.        -        -        -        - 

96.  Composition,  with  reserve  of  the  remedy  against  sureties 
valid ;  but  must  plainly  appear.  .        -        . 

S7.  Securities,  held  by  a  banker  against  his  acceptances, 
available  to  the  bill-holders,  not  directly,  but  through 
the  equity  of  tlie  acceptor,  or  the  assignees  under  a 
Commission  of  Bankruptcy  against  him,  to  have  them  ap- 
plied in  discharge  of  the  acceptances.  Ew  parte  Waring. 

See  Bankrupt  (Proof  6.  28.  38.)  (Surplus  6.)  Evidence 
(Presumptive  2.)  Joint  Creditor  2.  Lost  Band  1. 
Partner  83.     Party  23. 

PRINTER,  The  King's. 
See  Copyright  45.     Lunacy  54. 

PRINTS. 

See  Copyright  in  Prints, 

PRIORITY. 

1.  Under  a  bill  of  sale  of  a  ship,  with  possession  taken, 

as  far  as  could  be,  to  a  prior  eqaitable  agreement. 

2.  Third  mortgagee,  taking  in  the  first ;  who,  when  con- 

veying, knew  of  the  second. 

1*  Equitable  agreement  by  articles  for  security  upon  a  share 
of  a  ship,  then  building ;  with  a  covenant  for  a  future 
bill  of  sale,  and,  if  the  ship  should  be  sold  in  the  in- 
terval, for  payment  out  of  the  purchase-money,  post- 
poned to  a  subsequent  bill  of  sale,  with  possession 
taken,  as  far  as  it  could  be,  subject  to  the  builder's  pos- 
session and  lien.     Daniel  v.  Russell.    -        -        -         - 

ji»  Whether  a  third  mortgagee,  taking  in  the  first,  can  ex- 
clude the  second,  where  the  first,  when  conveying  to 
the  third,  knew  of  the  second,  qucere.  -        -         - 

See  Bankrupt  (Extent!.)  Charge  1.  Mortgage  17.  20. 
21. 39.  Notice  2.  Purchase  30.  34.  35.  Tacking  1. 
Term  3.  4. 

PRIVATE  STATUTE. 
See  Practice  36. 

PRIVATE  WAY. 

See  Presumption  11. 
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PRIVILEGE. 

1.  Whether  Journals  of  the  House  of  Lords  go  with  the 

title. 

2.  Demurrer  by  Solicitor  to  Clerk  in  Court's  Bill  over- 

ruled. 

8.    Decree  pro  confesso  against  Member  of  Parliament  con- 
fined to  Bills  for  Discovery. 

4.    Against  answering  a  question  tending  to  criminate,  &c. 

Whether  ihe  Journals  of  the  House  of  Lords ^  delivered 
to  a  Peer,  go  with  the  title,  qucere,  Upton  v.  Lord 
Ferrers.  V.  801 

Bill  by  a  Clerk  in  Court  against  a  Solicitor  for  payment 
of  a  certain  sum,  stated  as  the  amount  of  the  plaintiff's 
bill  for  fees  and  disbursements :  Demurrer  to  the  relief 
over-ruled.     Barker  v.  Dacie,  -        -        -        -  VI-  681 

The  authority  to  take  the  bill  pro  confesso  against  a  de- 
fendant, having  privilege  of  Parliament,  standing  out 
process  of  contempt  under  statute  45  Geo.  3.  c.  124. 
8.  5,  is  confined  to  bills  for  discovery  only  (a).  Jones 
V.  Davh. -     XVII.  368 

Protection  generally  in  every  stage  of  the  proceedings 
against  answering  any  question,  having  a  direct  ten- 
dency to  criminate  the  party,  or  subject  him  to  penalty, 
&c.  or  forming  one  step  towards  it.    Paxton  v.  Douglas.       XIX.  S25 

EST. — 1.     Attending  arbitrator  under  order  of  Court. 

2.  Of  bankrupt,  extends  to  Attach  men  t  for  not  paying 

under  an  award,  made  a  Rule  of  Court. 

3.  Attending  Commissioners  of  Bankruptcy  under  a 

summons:  or  a  creditor,  though  not  sammoned. 
Effect  of  a  breach. 

4.  Party  attending  his  own  suit. 

5.r  Of  bankrupt  attending  Commissioners,  independent 
6.<  of  the  Statute,  and  under  it:  Whether  lost  by 
7.^      deviation  to  leave  his  books  with  the  assignee. 

8.  Solicitor  returning  from  attending  the  Master. 

9.  Defendant  returning  from  attending  the  Master. 

Necessary  deviations  allowed. 
10.    Solicitor  returning  from  attending  the  Chancellor 
in  bankruptcy. 

A  party,  attending  an  arbitrator  under  an  order  of  the 
Court,  is  privileged  from  arrest.     Moore  v.  Booth.       -  III.  350 

The  privilege  of  a  bankrupt  from  arrests  during  his  ex- 
amination extends  to  an  Attachment  for  not  paying 
money  under  an  award,  made  a  Rule  of  Court.  Ex 
parte  Parker.  ---.---  HI.  554 

A  person  attending  under  a  summons  of  Commissioners 
of  Bankrupt  privileged  from  arrest.  Ordered,  that  the 
parties  arresting,  and  who  had  lodged  detainers,  having 
notice^  should   discharge  him.      The  attorney  having 

(a)  See  the  note. 
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undertaken  to  indemnify  the  officers,  and  they  having 
acted  under  that,  guilty  of  a  contempt ;  and  ordered 
to  pay  all  costs  out  of  pocket.  The  Lord  Chancellor 
also  intimated,  that  a  creditor,  attending  to  prove  his 
debt,  though  not  under  a  summons,  is  entitled  to  pri- 
vilege.   Ex  parte  King.    '        -        -        -        -        -         VII.  312 

4.  Party  attending  his  own  suit  privileged  from  arrest*        -         VII.  314 

5.  Bankrupt's  privilege  from  arrest  in  attending  the  Commia- 

sioners,  independent  of  the  Statute  5  Geo.  2.  -         VIL  314 

6.  A  bankrupt's  privilege  from  arrest  extends  to  the  end  of 

the  forty-second  day.  Ordered,  that  the  plaintiff*  in 
the  Action  should  discharge  him ;  and  the  officer,  having 
acted  without  instructions,  was  ordered  to  pay  the  coats. 
Ex  parte  Donlevy.    -        -        -        .        -        -        -         VII.  317 

7.  Whetner  a  deviation  by  a  bankrupt,  returning  from  ex- 

amination, for  the  purpose  of  leaving  his  books  at  the 
house  of  the  assignee,  will  deprive  him  of  his  privilege, 
qucere.    Ex  parte  Donlevy.       -----         VIL  317 

8.  Solicitor,  arrested  in  his  return  from  attending  the  Master, 

discharged  in  the  original  action  and  subsequent  de- 
tainers. The  proper  course  is  an  Order  upon  all  the 
plaintiffs  to  discharge  him.     Ex  parte  Ledwteh.  -        VIII.  598 

9.  Order,  that  the  plaintiffs  in  an  action  and  detainers  dis- 

charge the  defendant,  arrested,  when  returning  home 
from  his  examination  before  the  Master.  Though  ne- 
cessary deviations  are  allowed,  the  question  always  is 
upon  the  band  fides  ;  especially  where  the  examination 
is  not  finished.    Sidgier  v.  Birch,       ^        -        .        .  IX.    69 

10.  A  solicitor,  arrested  upon  his  return  direct  from  attend* 
ing  hb  client's  business  in  Lincoln's  Inn  HaU  to  bis  own 
house,  without  delay  or  deviation,  discharged  upon  ex- 
amination vivd  voce  of  him  and  the  officer,  taken  and 
the  oath  administered,  personally  by  the  Lord  Chan" 
cellar,  sitting  in  bankruptcy,  the  Register  therefore  not 
present.     Gascoyne'scase.         -        .        -        -        .       XIV.  183 

See  Attorney  and  Solicitor.     Bankrupt.     ParUamaU  \. 
Peer  1.     Practice  110.  1 17. 

PRIVILEGED  TESTAMENT. 

See  Charity  84. 

PRIZE. 

1.  Determinations  in  Manicipal  Courts  not  by  consent  of 

nations. 

2.  The  statutes  do  not  extend  the  Admiralty  jorisdiction. 

3.  Appellant's  right  beyond  the  security  to  follow  the  pro- 

perty or  proceeds  in  the  agent's  hands.     Extent  of 
jurisdiction. 

4.  To  the  Crown  for  want  of  a  Letter  of  Marque. 
6.     Kxpectation  from  the  habit  of  the  Crown  insurable. 
6.    Jurisdiction  on  bill   of  uiilitary   officers  on  behalf  of 

themselves  and  all  others,  drc.  for  an  account 
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7*  No  interest  completely  vested  before  coademnatioa* 
Relation  then  to  the  capture. 

8.  Though  strictly  boonty,  considered  as  property,  trans- 
missible, &c.  before  the  Crown's  grant 
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1.  Price  causes  determined  in  Municipal  Courts  not  by  con- 

sent of  nations :   for  it  is  just  cause  of  war,  if  their 

decisions  are  not  agreed  to.         -        -        -        -        -  I.  891 

2.  Statutes  of  prize  do  not  extend  the  Admiralty  jurisdiction 

beyond  its  natural  extent.  -        .        .        -        .  I.  891 

8.  The  appellant  from  a  decision  of  condemnation  in  the 
Admiralty  Court  Js  not  bound  to  adhere  to  the  security 

SVen ;  but  may  follow  the  property  or  the  proceeds  in 
e  hands  of  an  agent.  The  prize  jurisdiction  extends 
to  the  questioui  whether  a  person,  who  received  and 
sold  the  property,  received  it  as  consignee  for  valuable 
consideration,  or  as  prize  agent.  A  Prohibition  there- 
fore against  a  Monition  to  bring  in  the  property  or  the 
proceeds  was  refused.     Gise  of  the  Ship  Noysomhed.  VII.  593 

4.  Sentence  in  the  Court  of  Admiralty,  upon  a  prize  to  a 

privateer,  as  a  droit  to  the  Crown,  for  want  of  a  Letter 
of  Marque.  The  property  is  in  the  Crown.  Motion, 
to  restrain  the  parties  from  receiving,  and  the  Register 
of  the  Court  of  Admiralty  from  paying,  the  proceeds 
under  a  Treasury  warrant  refused  with  costs.  Nicol  v. 
GoodaU.  X.  155 

5.  The  expectation  arising  from  the  habit  of  the  Crown  as 

to  Prize,  has  been  held  an  insurable  interest.       -        -  X.  157 

6.  Jurisdiction  of  a  Court  of  Equity  upon  a  Bill  by  officers 

of  the  army  and  the  East  India  Company,  on  behalf  of 
themselves  and  all  others,  &c.  for  an  account  of  prize- 
money  received  beyond  the  due  proportion,  and  for  a 
distribution  according  to  the  King's  grant  and  usage; 
considering  the  defendants  as  trustees :  but  upon  the 
construction  of  the  grant,  as  not  creating  a  trust,  a 
demurrer  was  allowed.     Brown  v.  Harris.  -        -       XIII.  562 

7.  No  interest  completely  vested  in  prize  before  condem- 

nation :  but  upon  condemnation  it  is  considered  the 
property  of  the  captor  from  the  time  of  the  capture. 
Stevens  v.  Bagwell.  -        -        .        .        -        -        XV.  139 

8.  The  Crown  in  prize-grants  puts  what  b  strictly  bounty 

upon  the  footing  of  right;  considering  the  claim  as 
transmissible  to  the  legalrepresentatives  of  the  claimant, 
deceased  before  the  grant,  subject  to  his  Will,  &c. ;  as 
his  other  property.     Stevens  v.  Bagwell.     -        -        -        XV.  139 

PROBATE,  &c. 

a'  [  Prerogative  required,  however  small  the  sum. 

1.  The  Court  cannot  dispense  with  a  prerogative  adminis- 
tration.    Challnor  v.  Murhall.  ....  VI.  118 
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2.  To  get  money  out  of  Court,  however  small  the  amount, 

a  prerogative  probate  is  necessary.     Thomas  v.  Demes.        XIL  417 

See  Evidence  \.  9.     Executor  53.  70.     Practice  127.  189. 
WiU  225.  226. 

PROCESS. 
See  Jwriidietum  20.      Payment  into  Court  1.     Pleading 
(Demurrer  17.)     Practice  112.     Sequestration. 

PROCHEIN  AMY. 

1.  Not  changed  on  poverty,  denied,  and  not  being  foand 

till  after  Answer. 

2.  Cannot  sue  as  pan  per  :  discharged  perhaps  in  a  gross 

case :  not  for  poverty. 
8.     Refused  costs  beyond  taxed. 

1.  After  Answer  plaintiff  not  compelled  to  change  the  next 

friend  on  affidavit,  that  she  was  worth  nothing,  and  not 
found  till  after  Answer,  contradicted  by  her  Answer  to 
£44  a  year.  Defendant  ought  not  to  have  answered  ; 
but  should  have  said,  he  could  not  find  her.     Anon,     -  I.  409 

2.  Next  friend  cannot  sue  in  formd  pauperis ;  but  ought 

not  to  be  discharged  for  poverty :  dangerous  to  displace 
him ;  though  perhaps  there  may  be  a  case  gross  enough 

for  it. I.  410 

8.  The  Court  refused  a  prochein  amy  the  costs  beyond  the 

taxed  costs.     Osborne  v.  Denne.         .        -        -        -         VII.  424 

See  Infant  2.  22.     Trust  91. 

PRODUCTION  OF  DEEDS,  &c. 

See  Practice  319.  320. 

PROFERT. 
1. 


2.  > As  to  dispensing  with  it. 

3.  > 


1.  Profert  now  dispensed  with  at  law.     The  reason  of  that 

decision  questionable.  ------  VI.  813 

2.  Profert  dispensed  with,  where  a  bond  is  lost.         -        -         XV.  SiJ8 
S.  Renef  in  equity  upon  security  lost.         -        -        -         -         XV.  343 

See  X>eed  6.     Jurisdiction  16.  27.     Lost  Bond  2. 

PROFESSION,  Religious. 
1.     Name,  given  on  profession  in  a  Convent,  does  not  su- 
persede the  former  name. 

1*  Name,  given  on  profession  in  a  Convent,  is  not  meant  for 

the  rest  of  the  world :  but  the  former  name  continues.  L  416 

PROHIBITION. 

1.  Proceeding  on  bail-bond  in  the  Marshalsea,  after  Pro- 

hibition, restraining  the  Action,  not  a  contempt. 

2.  On  affidavit,  omitting  that  foreign  plea  was  tendered  ; 

whether  regular.     Contempt  not  prevented  by  irre- 
galarity. 

3.  In  Chancery  in  Vacation. 

1.  A  proceeding  upon  a  bail-bond  in  the  Marshalsea  Court, 
assigned  according  to  the  practice  of  that  Court  to  one 
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of  the  officers,  is  not  a  proceeding  against  a  Prohibition, 
restraining  the  original  Action,  so  as  to  incur  a  contempt. 
Iveson  V,  Harris.       -------         VIL  254 

2.  Whether  a  Prohibition  issued  from  the  Court  of  Chan* 

eery,  without  application  in  Court,  upon  an  affidavit, 
stating  merely,  that  the  cause  of  action  arose  out  of  the 
jurisdiction,  not  adding,  that  foreign  plea  was  tendered, 
and  refused,  is  regular,  quisre.  But  if  it  is  irregular, 
any  proceeding  against  it  is  a  contempt*  The  party 
ought  to  apply  to  the  Court  to  supersede  it.  The  form 
of  the  affidavit  to  be  altered  in  future.    Iveson  v.  Harris.         VIL  254 

3.  The  Court  of  Chancery  always  open :  and  therefore  can 

issue  a  Prohibition  in  the  Vacation.     -        .        .        .         VU.  257 

PROMISE  OF  MARRIAGE. 

See  Marriage  8.  9. 

PROMISE,  VOLUNTARY. 

See  Consideration  54. 

PROMISSORY  NOTE. 

See  Condition  5.  Interest  28.  43.  Jurisdiction  17.  33. 
PracHce  70.     Will  272. 

PROMOTIONS. 

See  Vol.  I.  page  485.—II.  61.— IV.  861.— V.  880.— 
VI.  106.  616.  825.— IX.  412.— X.  408.— XII.  1.  2.— 
XIII.  410.  510.— XV.  157.  318.  478.— XVI.  160. 
317.— XVIII.  531.— XIX.  675.  676. 

PROTECTION. 

See  Bankrupt  {Commissioner  12.)  {Privilege  1.  7.) 

PROTESTANT  DISSENTERS.. 

See  Charity  23. 

PROTESTANT  DISSENTING  CHAPEL. 

See  Charity  62. 

PROVISIONAL   ASSIGNEE. 

See  Bankrupt  {Lien  5.) 

PROVISO. 

See  Condition, 

PROXIMITY  OF  BLOOD. 
1.  CoDstmed. 

L  Construction  of  the  description  ^*  proximo  de  sangtano.**        XV»  109 

PUBLICATION. 

See  Practice  128. 

PUBLIC  FUNDS. 

See  Stock. 

PUBLIC  NUISANCE. 
See  /ii/iutc/toii  60.    JVtiMoiioe* 
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PUBLIC  OFFICE. 

See  Office* 

PUBLIC  POLICY. 
See  Policy.     Registry  (Ship  4.  6.  7.) 

PUBLIC  SCHOOL. 

See  Charity  72. 

PUBLIC  TRUST. 

See  Etui  India  Ship  1. 

PUBLIC  WAY. 
See  Presumptum  11  • 

PUFFING. 
See  Auction  9. 10. 

PUISNE  INCUMBRANCER. 

See  Purchate  34.  35. 

PUPILAGE. 

See  DomicU  6. 

PURCHASE. 

1.  Parcbaser  charged  with  interest. 

2.  Of  chose  in  action, 

8.    Application  of  purchase  money. 

4.    Purchaser  not  compelled  to  take  an  equitable  estate. 

6.    Purchaser  pays  for  the  conveyance. 

?■? 

'*  %  Effect  of  notice,  or  its  absence. 

®'  .        .      . 

10.  A  fair  objection,  though  over-roled,  justified. 

11.  Under  power  to  revoke,  substituting  other  estates  of 

equal  value. 

12.  Belief  against  lapse  of  time. 

13.  Effect  of  notice. 

14.  Under  a  bankruptcy:  as  to  title. 

15. )  Purchaser  not  compelled  to  take  a  doubtful  title ;  nor 

16.  )       even  a  case. 

17.  Purchaser   who  cannot  have  the  original  title-deeds, 

entitled  to  attested  copies. 

18.  Under  a  general  charge  for  debts,  followed  by  specific 

dispositions,  purchaser  not  to  see  to  the  application. 

19.  On  bargain  and  sale  without  enrolment  vendor  com- 

pelled to  make  a  title. 

20.  Notice  of  appropriation  required  to  excuse  a  purdiaser 

from  interest* 

21.  Whether  purchaser  from  feoffees  of  trustees  under  a 

general  charge  of  debts,  not  scheduled,  is  to  see  to 
the  application. 

22.  Objections  by  purchaser  on  illegitimacy  from  the  want 

of  a  register  of  marriage,  &c, 

23.  Time  of  giving  possession  on  purchase  of  a  colliery, 

24.  No  assistance  against,  a  purchaser  without  nolioe. 
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25. )  Averments  to  and  principles  of  plea  of  purchase  with- 

26.  )       out  notice. 

27.  Under  a  Decree,  tenant  in  tail  a  party,  established 

against    remainder-man ;    though    irregularity  and 
notice. 

28.  Purchaser  not  compelled  to  take  leasehold  for  freehold. 

29.  Byfime  from  bartm,  to  separate  use,  sustained  against 

creditors. 

30.  Subsequent  incuml>rancer,  without  notice,  protected  by 

the  legal  estate* 

^y  >  Presumption  as  to  an  old  term,  or  incumbrance. 

33.  Mischief  of  the  distinction  between  bad  and  doubtful 

title. 

34.  Subsequent  incumbrancer,  without  notice,  protected  by 

the  legal  estate.    Trustee,  with  notice,  assigning. 

35.  Priority :  depending  on  the  right  to  the  legal  estate. 

36.  Interest  on  possession  without  conveyance ;  though  a 

particular  day  for  payment  on  execution. 
37*    Generally  possession  waves  objection  to  title. 

38.  Under  decree  not  affected  by  defects  in  it. 

39.  Moral,  not  mathematical,  certainty  of  title. 

40.  Whether  vendor  of  annoitv  must  make  out  grantor's 

title  to  the  estate  charged. 

41.  After  re-sale  on  objection  to  title  reference  to  ascertain 

the  loss  of  the  first  purchaser. 

42.  Effect  of  deposit  by  vendee  to  stop  interest :  not  as  a 

tender  and  appropriation. 

43.  Contract  delivered  up  on  defective  title,  without  pre- 

judice to  an  action. 

44.  Effect  of  indefinite  representation ;  to  suggest  inquiry  ; 

or  rescind  the  contract. 

45.  Vendor,  resisting  payment  of  the  deposit  into  Court, 

charged  with  a  loss  by  his  agent's  failure. 

46.  After  delay  on  title,  both  praying  performance,  rents 

and  interest  from  the  time  stipulated* 
47*     Purchaser  not  discharged  on  Report  of  defective  title : 

but  terms  as  to  time  imposed. 
48*     By  the  solicitor,  to  prevent  a  sale  at  an  under-value, 
not  discharged. 
^  Act  of  bankruptcy  alone  a  sufficient  objection :  so,  with 
49.  9       docket,  even  after  part-payment,  and  sub-contracts 
60.  J       for  sale  of  part  by  plaintiff*;  and  defendant's  agree- 
^      ment  to  convey. 

1*  Interest  against  a  purchaser  for  delaying  payment*  Child 

V.  Lord  Abingdon.     -------  I.    94 

2.  Purchaser  of  a  chose  in  fiction  must  abide  by  the  case 

of  him,  from  whom  he  buys.       -----  L  249 

3.  Purchaser  not  permitted  to  apply  part  of  his  purchase- 

money  in  discharge  of  a  mortgage  on  the  estate ;  though 
some  of  the  parties  consented ;  others  being  infants ; 
and  that  there  was  such  incumbrance  not  appearing  on 
the  Report*  Quaere j  could  it  be  done  if  all  were  com- 
petent and  consented  f    —-^^  V.  Siretion.    -        •        -  I*  S66 
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4.  Purchaser  is  not  to  be  compelled  to  take  an  equitable 

estate. -  II.  100 

5.  Expense  of  conveyance  falls  on  the  purchaser,  if  no  par- 

ticular stipulation.       -         -        -        -        -        —        -  II.  155 

6.  Purchaser  with  notice  is  bound  in  all  respects  as  the 

vendor ;  therefore  where  tenant  for  life  granted  leases 
for  lives  under  a  power,  and  bound  himself  upon  the 
dropping  of  a  life  to  grant  a  new  lease  with  the  same 
provision  for  renewal  on  the  death  of  any  person  to  be 
named  in  any  future  lease,  and  afterwards  joined  in  a 
sale,  though  the  power  is  exceeded,  yet  if  a  life  drops 
in  the  life  of  the  lessor,  the  purchaser,  having  notice^ 
must  specifically  perform  by  granting  a  new  lease  with 
the  same  provision.  General  notice  to  a  purchaser, 
that  there  are  leases,  is  notice  of  all  their  contents. 
Taylor  v.  Stibbert.  -  II.  437 

7.  Purchaser  being  told,  part  of  the  estate  was  in  possession 

of  a  tenant,  was  bound  by  the  lease.     -        -        -         -  11.  440 

8.  This  Court  will  not  take  the  least  step  against  a  purchaser 

for  valuable  consideration  without  notice ;  not  even  to 

perpetuate  testimony  against  him.        -        -        -         -  11.  458 

9.  Bill  by  tenant  for  life  in  possession  for  discovery  and  de- 

livery of  the  title-deeds :  plea  a  mortgage  in  fee  by  a 
former  tenant  for  life,  alleging  himself  to  be  seised  in 
fee,  without  notice,  ordered  to  stand  for  an  answer  with 
liberty  to  except.     Strode  v.  Blackbume.     -        -         -  III.  212 

10.  Purchaser  justified  in  taking  a  fair  objection,  though  over- 

ruled.    Cox  V.  Chamberlain,       -----  IV.  6S1 

11.  Qtuere,  whether  a  purchaser  under  a  power  to  revoke 

uses,  substituting  other  estates  of  equal  value,  is  not 
bound  to  shew  the  value  of  the  substituted  estates.       -  IV.  638 

13.  The  conduct  of  the  parties,  inevitable  accident,  &c.  might 
induce  the  Court  to  relieve  against  a  lapse  of  the  day 
fixed  for  completing  a  purchase.     Lloyd  v.  Cottett.       -     IV.  690,  n. 

13.  Account  of  arrears  of  an  annuity  decreed  against  a  pur- 

chaser with  notice :  the  length  of  time  not  being  suf- 
ficient to  raise  a  presumption  of  satisfaction.  Wynn  v. 
WiUiams. -         -  V.  130 

14.  A  purchaser  under  a  bankruptcy  must  take  such  title  as 

the  bankrupt  had,  and  cannot  insist  upon  a  title  strictly 
free  from  objection,  as  in  other  cases  (a).  In  such  a 
case  the  purchaser  objecting  to  the  title,  but  insisting 
on  his  purchase,  his  bill  for  a  specific  performance  was 
under  the  circumstances  dismissed  with  costs,  except  as 
to  some  part  of  the  answer  and  the  depositions  contain- 
ing irrelevant  matter.     Pope  v.  Simpson.     -        -         -  V.  145 

15.  Upon  a  late  decision  of  the  Court  oi  Exchequer,  that  a 

presumption  from  non-payment  of  tithes  cannot  bar  even 
a  lay-impropriator,  the  Lord  Chancellor,  though  holding 


(a)  Over-nuled  -,  see  the  note,  Vol.  V.  page  147* 
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the  contrary  opinion,  would  not  compel  a  purchaser  to 
take  such  a  title ;  and  dismissed  the  bill  against  him  for 
a  specific  performance  (a).    Rose  v.  CaUand,        -        -  V.  186 

A  purchaser  not  compelled  to  take  a  doubtful  title  :  nor 
will  a  case  be  directed  without  his  consent.  The  Court 
also  hesitated  upon  giving  sanction  to  a  title,  founded  on 
the  destruction  of  contingent  remainders  by  the  tenant 
for  life;  there  being  no  trustees  to  support  them.  Roake 
V.  Kidd. V.  647 

A  purchaser  who  cannot  have  the  original  title-deeds, 
the  estate  being  sold  in  a  great  number  of  lots,  is  en- 
titled to  attested  copies  at  the  expense  of  the  vendor, 
notwithstanding  the  inconvenience  and  expense.  Dare 
y.  Tucker. VI.  460 

Charge  or  direction  by  Deed  or  Will  for  payment  of  debts 
generally,  followed  by  specific  dispositions;  the  pur- 
chaser is  not  bound  to  see  to  the  application.        -        -  VI.  65if 

In  the  case  of  a  bargain  and  sale  without  enrolment  the 
vendor  will  be  compelled  to  make  a  title.      -        -        -  VI.  745 

To  excuse  a  purchaser  from  paying  interest  during  the 
delay  in  clearing  difficulties  as  to  the  title,  it  is  not  suf- 
ficient, that  the  money  was  appropriated  and  unpro- 
ductive: but  the  vendor  must  have  notice  of  that. 
Powell  V.  Martyr. VIII.  146 

Whether  the  rule,  that,  where  there  is  a  general  charge 
of  debts  not  scheduled,  a  purchaser  is  not  to  see  to  the 
application,  holds  where  the  purchase  is  not  from  the 
original  trustees,  but  from  others,  to  whom  they  con- 
veyed, queer e.  An  objection  upon  that  distinction  was 
over-ruled  upon  circumstances.  Lord  Braybroke  v. 
Inskip. -       VIII.  417 

Objection  by  a  purchaser  upon  illegitimacy,  upon  the  cir- 
cumstances, that  the  register  of  marriage  could  not  be 
found:;  an  inaccurate  statement  in  a  deed,  and  some 
particularity  of  description  of  the  child  in  a  Will.  Upon 
the  time  of  the  marriage,  previous  to  the  Marriage  Act, 
and  other  circumstances,  the  Lord  Chcmcellors  opinion 
was  against  the  objection :  but  it  was  over-ruled  upon  a 
general  release :  which,  though  only  reciting  generally, 
that  objections  were  taken,  was  held  sufficient ;  as  bind- 
ing the  party  to  inquire  into  the  nature  of  the  objections. 
Lord  Braybroke  v.  Inskip.  -----       VIII.  417 

The  rule,  that  a  purchaser  shall  have  possession  as  from 
the  quarter-day  preceding  the  sale,  does  not  apply  to  a 
colliery ;  which  is  an  article  of  trade,  the  profits  accruing 
daily.  The  proper  period  is  the  month  or  week,  in 
which  the  purchase  takes  place ;  according  to  the  usual 
course  of  taking  the  account.     Wren  v.  Kirton.  -       VIII.  5QS 


(a)  See  the  note.  Vol.  V.  page  188. 
VOL.  XX.  h  L 
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34.  Bill  by  tenant  in  tail  in  possession  under  a  marmge  settle- 
ment for  discovery  and  delivery  of  title-deeds.  Plea, 
mortgage  by  the  tenant  for  life,  alleging  himself  to  be 
seised  in  fee,  and  in  possession  of  the  premises  and 
deeds  as  apparent  owner,  allowed ;  upon  the  rule,  that 
a  Court  of  Equity  gives  no  assistance  against  a  por- 
chaser  for  valuable  consideration  without  notice.  Wall^ 
wyn  V.  Lee.         -.-.----  K. 

&S.  Averments  necessary  to  a  plea  of  purchase  for  valuable 
consideration  without  notice  :  that  the  vendor  or  mort^ 
gagor  was  the  owner  or  pretended  owner ;  and  that  be 
was  in  possession :  not,  tnat  the  purchaser  was.    -         -  IX. 

go.  Principle  of  the  plea  of  purchase  for  valuable  consider- 
ation without  notice.  ------  IX. 

27.  A  purchase  under  a  decree,  though  afifected  by  irregu- 
larity and  notice,  not  set  aside  in  favour  of  a  subsequent 
remainder-man ;  a  prior  tenant  in  tail  having  been  a 
party.    Lloyd  v.  Johnes.     -----..  JX. 

S8.  A  purchaser  cannot  be  compelled  upon  the  principle  of 
compensation  to  take  under  a  contract  for  a  freehold 
estate  a  leasehold,  though  a  very  long  term.  Drewe 
V.  Corp*     --------^  IX.  J 

29.  A  purchase  by  a  married  woman  from  her  husband, 

through  the  medium  of  trustees  for  her  separate  use 
and  appointment,  maybe  sustained  against  creditors; 
if  bond  fide ;  though  the  husband  is  indebted  at  tilie 
time ;  and  even  though  the  object  is  to  preserve  from 
his  creditors  for  the  nimily  the  subject  of  the  purchase : 
in  this  instance  ancient  family  pictures,  furniture,  and 
other  articles,  of  a  peculiar  nature  and  value.  The  or- 
cumstances  of  the  comparative  value  of  the  consider- 
ation, the  continued  possession,  (according  to  the  title, 
by  the  relation  of  the  parties,)  the  degree  of  notoriety, 
the  want  of  an  inventory,  the  satisfaction  of  some  debts 
out  of  the  property,  &c.  though  circumstances  of  evi- 
dence, are  not  conclusive,  as  to  the  nature  of  the  trans- 
action.    Lady  ArundeU  v.  PIUpps.       -        -        -         -  X.  1 

30.  Rule  between  incumbrancers,  that  a  subsequent  incum- 

brancer, without  notice,  and  having  as  good  a  right, 
getting  in  the  legal  estate,  by  assignment  of  a  term,  or 
possessing  himself  of  the  deed  creating  it,  is  protected.  X. 

31.  To  make  a  good  title  to  the  residue  of  an  old  term,  mesne 

assignments,  which  cannot  be  produced,  wiU  be  pre- 
sumed, even  at  law.    -..---••  XL  £ 

32.  An  old  incumbrance  to  be  attended  to ;  unless  it  can  be 

presumed,  that  it  does  not  exist.           .        .        -        .  JLI.  I 
S3.  Mischievous  consequences  of  the  distinction,  established 
by  the  case  of  Shapland  v.  Smithy  between  a  title  good 
or  bad  and  such  as  a  purchaser  will  or  will  not  be  com- 
pelled to  take.    - --  XI.  i 
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k  A  subsequent  incumbrancer  without  notice  protected  by 
getting  possession  of  the  deed,  creating  an  outstanding 
term.  As  to  the  consequence  to  the  trustee,  assigning 
to  him,  though  aware  of  a  prior  incumbrance,  and 
whether  the  Court  would  interfere  by  Injunction,  qu€sre.  XI.  61 S 

»•  The  question  of  priority  between  incumbrancers,  if  the 
legal  estate  has  not  been  got  in,  depends  upon  the 
better  right  to  call  for  it ;  and  the  prior  incumbrancer, 
if  he  has  that  right,  is  in  equity  in  the  same  state  as  if 
he  had  an  assignment.        ..-..-  XI.  618 

'•  A  purchaser,  taking  possession  without  a  conveyance,  was 
compelled  to  pay  interest ;  though  the  money  was  to  be 
paid  at  a  particular  day  on  the  execution  of  the  con- 
veyance.    Fludyer  v.  Cocker.      -----        XII.    S5 

•  Possession  taken  generally  amounts  to  a  waver  even  of 

objections  to  title.      -        -        -        -        -        -        -        XII.    27 

.  A  purchase  under  a  Decree  not  affected  by  irregularities 
and  defects  in  the  Decree,  by  which  the  application  of 
the  money  may  not  have  been  properly  secured.  Curtis 
V.  Price.  ^        .        .        .        .        .        -        -        XII.    89 

•  The  Court  must  govern  itself  by  a  moral  certainty  upon 

title ;  for  it  is  impossible  there  should  be  a  mathematical 

certainty. XII.  252 

.  Whether  upon  the  sale  of  an  annuity,  charged  upon  a 
real  estate,  the  vendor  must  make  out  the  title  of  the 
grantor  to  the  estate  charged,  qucere.  Radcliffe  v. 
Warrington. XII.  326 

.  Vendor  upon  objection  to  the  title,  sold  to  another,  after 
notice,  that  she  would  do  so,  if  the  title  was  refused. 
Under  a  Bill  for  a  specific  performance,  or  an  Issue, 
or  reference,  to  ascertain  the  loss  of  the  first  purchaser, 
a  reference  was  directed  upon  the  authority  o{  Denton 
V.  Stuart.  As  to  the  principle,  qwere.  Greenaway  v. 
Adams.     -...-..-.        XII.  395 

.  Effect  of  a  deposit  by  vendee,  with  notice  to  vendor ;  to 
stop,  or  determine  the  rate  of,  interest :  not  as  a  tender 
and  appropriation,  transferring  the  risk  as  to  the  prin- 
cipal. Therefore,  upon  an  investment  in  stock  by  the 
vendee,  the  title  not  being  ready,  and  the  vendor  having 
notice,  bat  returning  no  answer,  the  advantage  by  a 
rise,  as  the  loss  by  a  fall,  is  the  vendee's.    Roberts  v. 

Massey.  XIII.  5G1 

Under  a  bill  to  have  a  contract  delivered  up  on  the 
ground  of  the  defective  title  of  the  defendant,  the 
vendor,  and  for  compensation  for  the  injury  to  the 
plaintiff*  by  the  failure  of  the  contract,  the  Decree  was 
made  for  delivering  up  the  contract,  without  prejudice 
to  an  action;  instead  of  an  inquiry  before  the  Master. 

Gwiltim  y.  Stone. XIV.  128 

Eflfect  of  an  indefinite  representation  by  a  vendor ;  as 
that  a  leasehold  estate  was  nearly  equal  to  freehold, 

L  L  2 
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being  renewable  upon  a  small  fine;  putting  the  pur- 
chaser upon  inquiry ;  though,  connected  with  certain 
circumstances,  such  representation  may  be  fraudulent; 
and  form  a  ground  for  rescinding  the  contract.  Fentcn 
Y.Browne.         --------       XIV.  1 

45.  Vendor,  resisting  an  application  by  the  purchaser  for 

payment  into  Court  of  the  deposit  in  the  hands  of  the 
vendor's  agent,  charged  with  a  loss  by  the  agent's  failure. 
Fenton  v.  Browne.      -------       XIV. 

46.  Specific  performance  prayed  both  by  original  and  cross- 

bill, after  considerable  delay  upon  the  title :  the  rents 
to  be  received,  and  interest  paid,  from  the  time  stipu- 
lated.    Fenion  v.  Browne.  -----       XFV. 

47.  Purchaser  cannot  insist  upon  being  discharged  upon  a 

Report  of  defective  title ;  if  capable  of  being  made  good 
within  a  reasonable  time ;  as  to  which  the  vendor  will 
be  put  under  terms.     Coffin  v.  Cooper.      -        -        •       XIV. 

48.  The  Court  refused  to  discharge  the  Solicitor  in  the  cause 

from  a  purchase  before  the  Master  with  the  view  of 

Jreventing  a  sale  at  an  under-value.     NeUhorpe  v. 
^ennyman.        --------       XIV. 

49.  An  act  of  bankruptcy  a  sufficient  objection  to  title ;  with- 

out shewing  a  debt,  upon  which  a  Commission  could 

issue.     Lowes  v.  Lush.       ------       XIV. 

50.  An  act  of  bankruptcy,  and  a  docket  struck,  though  no 

Commission  issued,  a  sufficient  objection  to  a  bill  for 
specific  performance  of  a  previous  contract  for  the  sale 
of  an  estate  to  the  plaintiff;  in  a  case  even,  where  part 
of  the  money  had  been  paid;  and  sub-contracts  for 
sale  of  part  entered  into  by  the  plaintiff;  and  the  de- 
fendants had  agreed  to  convey  accordingly.  Frankiin 
V.  Lord  Brownlow.     -------       XIV. 


W^ORDS   OF. — 


A*  ?  In  a  deed  construed  in  their  legal  sense. 

1.  A  Deed  is  construed  more  strictly  than  a  Will,  according 

to  the  legal  import  of  the  words.  Therefore  in  a  mar- 
riage settlement  after  life  estates  to  the  husband  and 
wife  a  remainder  to  the  heir  male  of  her  body  by  him 
to  be  begotten,  and  to  his  heirs,  and,  for  want  of  such 
issue,  to  the  daughters,  and,  if  there  should  be  no  issue 
of  the  marriage,  to  the  right  heirs  of  the  husband,  was 
held  a  contingent  remainder  in  fee  in  such  person  as 
should  be  heir  male  of  the  wife  at  her  death.  Bayley 
y.  Morris.  --------  fV. 

2.  Under  a  limitation  by  deed  to  the  father  for  life,  re- 

mainder to  his  issue  male,  remainder  to  the  father  in 
fee,  the  sons  took  by  purchase  as  joint-tenants  for  life 
only ;  the  word  **  issue "  in  a  deed  being  a  word  of 
purchase.  --------  IV. 

See  Answer  12.     AeseU  42.     Auction  4.  5.     Bankrmt  8. 
21. 35.  {Assignee  8. 10. 1 1.  W.  20. 26.)     Baron  and  Feme 
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(Separate  Property  26.)    (  Ward  of  Qmrt  1.)  Cofnrider^ 
atiaa  {Parent  and  Child  1 .)     CoiUract  28. 86.  41 .    De- 
vise  16.  20.  21.  22.     Dower  7.  8.     Executor  23.     Ex- 
oneration 7.     luue  1.    Jurisdiction  10.     Landlord  and 

Tenant  20.  Lien  11.  12.  14. 16.  Limitation  2.  Mort- 
gage 17.  (Equitable  6.)    Notice  6.    Parent  and  CAtVc/  3. 

Partner  14.  Pleading  42.  41.  Practice  17.  76.  |1 43. 
169.  173.  268.  284.  323.  Presumption  6.  Principal 
and  Agent  \3.     Priority  I.     Registry  2.     Remainder  S. 

Term  S.    Title  3.     Trust  71.  97.     Vendor  and  Vendee. 

1Fttfll9. 140. 

PURCHASE  BY  AUCTION. 

See  Aeeideni  1  •  Contract  27.  (Specijic  Performance  47.) 
Copyhold  (Notice  1.)  Executor  82.  Notice  10.  11. 
Principal  and  Agent  32.  FeiMbr  anJ  Fefidee.  Fo- 
haUary  Settlement,  Sfe» 

QUALIFICATION  to  sit  in  PARLIAMENT. 

1.    From  father  to  son :  Bill  for  re-coDveyance  dismissed. 

Bin  for  a  re-conveyismcc  of  a  qualification  to  sit  in  Par- 
liament, given  by  a  father  to  his  son,  dismissed  with 

costs. VI.  747 

See  Demurrer  7.     Will  281 . 

QUARRY. 

See  Trespass  3. 

QUEEN  ANNE'S  BOUNTY. 

See  Charity  19. 

QUIT-RENT. 
See  Apportionment  2. 

QUO  WARRANTO  INFORMATION. 

See  Corporation  1. 

QUORUM  COMMISSIONER  of  BANKRUPT. 
See  Basthrupt  (Commisrioner  2.) 


RANK  MODUS. 

See  Tithe  4.  5.  6.  7.  8. 
RATES,  County  anb  Poor. 

See  Charity  45. 

REAL  ACTION  REMOVED. 

See  Copyhold  20. 

REAL  ESTATE. 
See  Assets  21.     Charge.     Devise  13.     Estate.      Power 
(Appointment  30.)     Will  IU8.  203. 


AM  REAL  REPRESENTATIVE. ^RECEIVER. 

REAL  REPRESENTATIVE. 

See  Heir.     Representatwe  15. 

RECEIPT. 
See  Principal  and  Agent  4. 

RECEIVER. 

1  •     Daties.     Chargeable  with  interest. 

2.  Gives  security  to  accoant.     Distinguished  from  Wegi 

India  manager. 

3.  Whether  order  for  distress  or  attornment. 

4.  Not  restrained  in  ejecting  by  remote  remainder-niaa 

and  tenants. 
6.     Daty  and  power. 

6.  )  A  barrister  may  be :  not  the  solicitor  in  the  canae :  nor 

7.  i      the  trustee. 

8.  Reference  for  liberty  to  defend  Ejectment. 
0.     Allowed  repairs  without  an  order. 

10.    Trustee  cannot  be. 

II.)  Not  passing  his    accounts  pays   interest;    and  lose^ 

12.  j^      poundage. 

13.  Trustee  not  to  be  without  a  special  case,  and  no  emola- 

ment. 

14.  Charged  with  a  loss. 

15.  }  Repairs  without  previous  application :  inquiry,  whether 

16.  )      reasonable. 

17.  Exception  to  the  Master's  appointment  requires  a  strong 

case. 

18.  On  motion  against  the'  legal  estate  under  a  conveyance 

on  strong  suspicion  of  abused  confidence  from  the 
Answer. 
10.     Commitment  for  not  paying  balance  under  an  order. 

20.  Expenditure  at  discretion  limited. 

21.  In  England  of  estate  in  India :  limited  as  to  letting. 

22.  Not  passing  accounts  and  paying  in  testator's  personal 

estate,  deprived  of  salary  ;  and  charged  with  interest, 
as  executor. 

23.  Distinguished  from  executor. 

24.  General  Order  for  passing  accounts,  &c. 

25.  The   Master's   appointment  not  absolutely  conclusive : 

but  the  Court  interferes  with  reluctance  on  circum- 
stances :  distinction  as  to  an  Auditor. 
526.     General  rule,  that  trustee  shall  not  be,  with  emolument. 

27.  Against  the  legal  title  in  a  strong  case   of  fraud  on 

affidavits. 

28.  Not  merely  on  dissolution  of  partnership  without  breach 

of  duty,  Ac. 

29.  Before  Answer. 

30.  On  eqnitable  charge  and  jndgment,  but  execution  pre- 

vented ;  and  over  the  whole  estate,  though  far  more 
valuable. 

1.  Receiver  must  pay  in  his  money  yearly ;  and  must  pay 
nothing  out  without  an  order.  He  shall  pay  interest 
for  money  kept  in  his  hands  even  a  quarter  of  a  year 
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after  it  ought  to  have  been  paid  in.     Inquiry  directed 
as  to  that ;  though  he  had  passed  his  accounts,  and  all 
parties  declared  themselves  satisfied.  Fletcher  v.  Dodd.  I.     85 

S.  Receiver  here  gives  security  duly  to  account;  not  for 
faithful  management.  He  cannot  set  and  let,  or  make 
expenditures  without  appUcation  to  Court :  manager  in 
West  Indies  msiy.    (See  Nos.  9.  15.  16.  20.)         -        -  1.139 

3.  Whether  Receiver  should  get  an  order  to  distrain  or  for 

attornment,  qutere.    Hughes  v.  Hughes.     -         -         -  I.  161 

4.  Motion  by  a  remote  remainder-man  and  tenants  to  restrain 

Receiver  from  ejecting  tenants  refused  with  costs ;  their 
interest  not  being  sufficient.  Wynne  v.  Lord  Neu)^ 
borough.  .-------  I.  164 

5.  Receiver  is  to  let  the  estate  to  the  best  advantage ;  but  be 

cannot  raise  the  rents  upon  slight  grounds;  nor  turn 
out  tenants ;  nor  let  -even  for  one  year  without  applica- 
tion to  the  Master.  -        -        -        -        -        -  I.  165 

6.  It  is  no  objection  to  a  Receiver,  that  he  is  a  practising 

barrister :  but  the  solicitor  in  the  cause  cannot  be  Re- 
ceiver.    Garland  v.  Garland,     -        -        -        -        *-  II.  187 

7.  The  trustee  cannot  be  Receiver.   Anonymous.   (See  Nos. 

10.  13.26.) -        -  III.  515 

8.  Upon  a  motion,  that  a  Receiver  may  be  at  liberty  to  de- 

fend an  ejectment,  the  parties  interested  being  adult  and 
consenting,  a  reference  was  made,  whether  it  was  for 
their  benefit.    Anonymous.         -        -        -        ^        w  VI.  287 

9.  A  Receiver  is  not  to  lay  out  money  in  repairs  at  his  own 

discretion :  but  under  circumstances  an  inquiry  was  di- 
rected ;  and  the  Report  stating,  that  the  expenditure 
was  for  the  lasting  benefit  of  the  estate  and  by  the 
direction  of  the  trustees,  the  order  for  the  allowance 
was  made.  Blunt  v.  Clitherow.  (See  Nos.  2. 15.  16. 20.)  YI.  799 

10.  A  Trustee  cannot  be  Receiver ;  whether  he  is  sole  trus- 

tee, or  jointly  with  others.    v.  JoUand.    (See  Nos. 

7.  13.) - 

11.  Receiver,  not  passing  his  accounts,  shall  always  pay  in- 

terest upon  the  balances  in  his  hands.    v.  JoUand. 

12.  Receiver,  who  does  not  pass  his  accounts  regularly,  not 

to  be  allowed  poundage.     ------ 

13.  Trustee  not  to  be  Receiver ;  unless  a  special  case,  and 

without  emolument.  Sykes  v.  Hastings.  (See  Nos.  7. 
10. 26.)     -        -        -        -        -        - 

14.  Receiver  charged  with  a  loss  by  the  failure  of  the  banker; 

having  made  the  remittances  to  his  own  credit  and  use ; 
and  not  to  a  separate  account  for  the  trust.  Wren  v. 
Kirton.      -        - -  XI.  377 

15.  Receivers  and  Committees  not  to  apply  the  trust  fund  in 

r^airs  to  any  considerable  extent  without  a  previous 
application.  Attorney-General  v.  Vigor.  (See  Nos.  2. 
9.16.20.) XI.  563 
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16.  Upon  a  Receiver's  application  to  be  allowed  for  repairs 

done  an  inquiry  was  directed,  whether  the  repairs  were 
reasonable.  Attorney-General  v.  Vigor.  (See  Nos.  8.  9. 
15.20.) -        -  XI. 

17.  To  maintain  an  Exception  to  the  Master's  appointment  of 

a  Receiver  a  strong  <^se  of  disqualification  is  neces- 
sary.    Tharpe^f.  Thorpe.  -        .        -        -         -         XII. 

18.  Receiver  upon  motion  against  the  legal  estate  under  a 

conveyance  upon  a  strong  suspicion  of  abused  confi- 
dence, arising  upon  the  Answer.  Huguenin  v.  Baselty. 
(See  No.  27.)     ....      ^.        -        -        -       XIII. 

19.  Receiver,  not  paying  in  a  balance  under  an  Order,  may 

be  proceeded  against  personally  by  commitment.  A  pre- 
vious Order,  in  the  alternative,  that  by  a  certain  day  he 
shall  pay  or  stand  committed,  is  necessary;  though  he 
was  under  an  Order  for  payment  by  a  certain  day  upon 
his  appearance  by  counsel,  praying  time.  Davis  v. 
Cracraft. --        XIV. 

20.  Receiver  not  permitted  to  lay  out  more  than  a  very  small 

sum  at  his  discretion.     (See  Nos.  2.  9.  15.  16.)    -         -         XV. 

21.  Appointment  of  a  Receiver  of  an  estate  in  India:  the 

Receiver  to  be  in  England;  acting  by  an  agent.  Inquiry 
directed,  what  should  be  the  term^  beyond  which  he 

should  not  be  permitted  to  let.     v.  Lindsey.         -         XV. 

^2.  Receiver  of  the  personal  estate  of  the  testator,  not  pass- 
ing his  accounts,  and  paying  in  the  balances,  deprived 
of  his  salary ;  and  charged  with  interest:  not  upon  each 
sum  from  the  time  it  was  received,  according  to  the 
strict  nde,  applicable  to  a  Receiver  of  annual  rents  and 
profits ;  but  as  an  executor  would  be  charged.  Potts 
Y.Leiffhton.       ...-----         XV. 

23.  Distinction  between  an  Ezjfeutor  and  a  Receiver  as  to 

allowances  for  charges  and  trouble.     ....         XV. 

24.  General  Order,  that  Receivers  shall  annually  pass  their 

accounts,  and  pay  in  their  balances ;  or  lose  their 
salaries,  and  be  charged  with  interest  at  5  per  cent.      -         XV. 

S5.  Petition  to  change  a  Keceiver.  The  Master's  judgment 
not  absolutely  conclusive:  but  the  Court  uiterferes  with 
reluctance.  The  recommendation  of  the  testator  and 
the  respect  due  to  a  considerable  family  are  to  be  at- 
tended to  in  the  appointment.  The  circumstances  of 
the  person  proposed  (in  this  instance  a  relation  of  the 
family ),  a  residence,  distant  from  the  estate,  being  in 
Parliament,  and  a  practising  barrister  in  town,  though 
no  absolute  disqualification,  are  to  be  considerably  re- 
garded. Distinction  with  reference  to  such  circum- 
stances, between  an  Auditor,  and  a  Receiver.  Wynne 
V.  Lord  Newborough.  -..---        XV.  i 

^.  General  rule,  that  a  Trustee  shall  not  be  the  Receiver, 

with  emolument.    Sutton  \.  Jones.  (See  Nos.  7. 10. 13.)        XV.  5 
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27*  A  Receiver  may  be  appointed  against  the  legal  title  in  a 
strong  case  of  fraud  upon  affidavits :  but  under  the  cir- 
cumstances of  this  case,  an  application  after  Answer 
for  that  purpose,  an  Injunction  against  committing  waste 
and  disposing  of  the  estate  was  refused.  Lloyd  v.  Pcu- 
singham.    (See  No.  18.)     -        -        - 

S&m  Receiver  not  ordered  merely  on  a  dissolution  of  partner- 
ehip.  Ordered  on  breach  of  the  duty  of  a  partner ;  or 
of  the  contract ;  as  by  continuing  trade  with  joint  effects 
on  the  separate  account.     Harding  v.  Glover. 

S9.  Receiver  on  affidavits  before  Answer.  Duckworth  y. 
Trafford. 

iSO.  Receiver,  in  default  of  payment  into  Court,  on  an  equit- 
able charge  and  a  judgment,  but  execution  prevented 
by  the  circumstances  of  the  title.  The  right  not  affected 
by  a  subsequent  variation  of  circumstances;  and  es- 
tablished over  the  whole  estate^  though  of  great  value 
compared  with  the  debt ;  as  a  reasonable  part  may  be 
tenclered  as  security ;  or  the  debt  may  be  paid  into 
Court.     Curling  v.  Marquis  of  Toumshend. 

See  Account  (Mesne  Profits  2.)  Casts  (Trustees,  Sfc.  3.) 
Election  (Between  Law  and  Equity  1.)  Executor  14. 
50.  63.  Mortgage  49.  Party  2.  Practice  50.  58.  63. 
92.  93. 166. 198.  228.  337.  Principal  and  Agent  38. 
Sequestration  3.     Theatre  3.     Will  277. 

RECOMMENDATION  by  WILL. 

See  Election  (HHr  6.)  Trust  73.  84.  99. 127.  128.  (fie- 
suUing  9.)     Vesting  3.     WiU  59. 

RECORD. 

1.     Distinguished  from  the  books  of  the  Bank. 

1.  Distinction  between  the  books  of  the  Bank  of  England 
and  Records.     -------- 

See  Fehny  3.    Judgment  3.     Presumption  1. 

RECOVERY. 

See  Decree  1.  Equitable  Recovery.  Estate  (For  Years  1.) 
Fine  1.     Power  39.     TenaiU  in  Tail  5. 

RECTOR. 
See  Pleading  14. 

REDEMPTION. 
See  Annuity.     Assets  16.      Copyhold  7.     Laches  12. 13. 
Limitation  (  Time  18.)  Mortgage  2. 22. 41 .  51 .  53. 56. 67. 

REDEMPTION  of  LAND-TAX. 
See  Representative  16. 

RE-EXAMINATION. 

See  Evidence  43.  44.     (  Witness  19.  21.)     Practice  300. 

REGISTER. 
See  Evidence  37.  38.  49.  53.  54. 
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REGISTER'S  OFFICE. 

!•    Of  the  Conrt  of  Chancery:  whether  assigoabie. 
2.    Commitoieot  for  violence  there,  as  a  contempt. 

1.  Quaere,  Whether  the  office  of  Register  of  the  Court  of 

Chancery  is  assignable  (a).          -----  III.    33 

S.  The  Court  will  commit  a  party  guilty  of  an  act  of  violence 
in  the  Register's  Office^  as  a  contempt.  Ex  parte 
Burrows. VIII.  535 

See  Ckancery, 

REGISTRY. 

1.  Notice  against  it  must  amount  to  actual  fraud. 

2.  The  acts  only  to  protect  purchasers. 

3.  Not  vitiated  by  clerical  mistake. 

4.  Of  deed  not  affected  without  actual  notice  amountiog 

to  fraud. 

5.  Under  the  Annuity  Act,  not  vitiated  by  clerical  mistake. 

6.  Of  deed,  not  affected  by  lis  pendens. 

'  1.  A  registered  conveyance  of  premises  in  Middlesex  for 
valuable  consideration  established  against  a  prior  devise 
not  registered ;  the  evidence  of  notice^  which  ought  to 
amount  to  actual  fraud,  not  being  sufficient.  JoUand  v. 
Stainbriilge.      --------  III.  478 

2.  The  object  of  the  Registry  Acts  is  only  to  protect  sub- 

sequent purchasers.  They  have  no  effect  therefore  to 
vitiate  the  conveyance  for  want  of  registration  as  be- 
tween the  party^  taking  the  conveyance,  and  him,  who 
conveyed,  or  his  assignees  under  a  conunission  of  bank- 
ruptcy.    Jones  V.  Gibbons.         -----  IX.  407 

8.  Clencal  mistakes  do  not  vitiate  Enrolment  under  the  Re- 
gistry Act.    (See  No.  5.)     Wyatt  v.  BarweU.      -        -       XIX.  435 

4b  To  affect  a  registered  deed  by  notice  of  a  prior  unre« 
gistered  deed,  the  policy  of  which  has  been  much 
doubted,  actual  notice  must  be  clearly  proved,  amount- 
ing to  fraud.     Wyatt  v.  BarweU.        -        -        -         -        XIX.  435 

5.  Notwithstanding  the  rigorous  exactness,  that  has  been 

required  in  Enrolments  under  the  Annuity  Act,  clerical 

mistakes  do  not  vitiate  the  memorial.     (See  No.  3.)       -       XIX.  43S 

6.  Lis  pendens  not  notice  for  the  purpose  of  postponing  a 

registered  deed.  -------       XIX.  438 

Ship. — 1.    Of  interest,  derived  under  the  party's  own  act  and 

contract,  not  reformed. 

2.  Whether  the  Acts  affect  trusts  implied  or  by  operatioa 

of  law. 

3.  Whether  relief  on  fraud,  preventing  the  indorsement 

on  the  certificate ;  and  as  to  a  distinction  between 
ship  and  freight. 

4.  Policy  of  the  Acts. 


(«;  See  Vol.  V.  page  435. 
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Vol.    Page 
5.     Sale  of  ship  at  sea  valid  in  the  case  of  bankroptoy 

before  reaching  port. 
C.     Distinction  from  the  Annuity  Act. 
7.     Public  policy  of  the  Acts. 
B.    Transfer  void  by  not  complying  with  the  Acts. 
9.     No  relief  in  Equity  against  the  Acts :  as  to  fraud  qutjsre. 

10  (^^'ic'us^^®  evidence  of  property  even  against  cre- 

11  J     ditors.     Distinction  between  transfers  by  the  act 
C     of  the  party,  and  by  operation  of  law. 

N 

f 

1.  Where  the  interest  in  a  ship  is  derived  under  the  party's 

own  act  and  contract,  not  executed  according  to  the 
Registry  Act,  it  cannot  be  reformed  in  equity  any  more 
than  an  annuity  deed,  not  according  to  the  Annuity  Act.  V I.  745 

2.  Whether  the  Ship  Registry  Acts,  26  Geo.  3.  &  34  Geo.  S. 

have  any  effect  upon  trusts  implied  or  arising  by  ope- 
ration of  law,  qucBve.  -        -        -        -        -        -  VI.  746 

Sm  Whether,  the  legal  title  under  an  assignment  of  a  share 
in  a  ship  failing  under  the  Ship  Registry  Acts,  26  Geo.  3. 
c.  60 ;  34  Geo.  3.  c.  68.  for  want  of  the  indorsement 
upon  the  certificate  within  ten  days  after  the  return  of 
the  ship  to  port,  if  that  was  prevented  by  fraud,  relief 
can  be  had  in  equity,  in  what  form,  and  whether  it  may 
not  be  had  as  to  the  freight,  if  not  as  to  the  ship, 
though  both  were  comprised  in  the  same  bill  of  sale, 
qu€Bre.     Mestaer  v.  Gittespie.     -----  XI.  621 

4.  Policy  of  the  Ship  Registry  Acts.    (See  No.  7.)        XI.  625.     XV.  66 

5.  Sale  of  a  ship  at  sea  valid  notwithstanding  the  bankruptcy 

of  the  vendor  before  her  arrival  in  port,  and  therefore 
before  the  title  is  complete  by  the  indorsement  on  the 
certificate  of  registry ;  if  the  other  requisites  of  the 
Ship  Registry  Acts  were  previously  complied  with.      -  XI.  637 

6.  Distinction  between  the  Ship  Registry  Acts  and  the  An- 

nuity Act,  upon  the  public  policy  of  the  former.  -  XL  639 

7.  Public  policy  of  the  Ship  Registry  Acts.    (See  No.  4.)  XL  642 

8.  Transfer  of  a  share  in  a  ship  to  another  part-owner  void 

by  not  procuring  the  indorsement  upon  the  certificate 
within  the  time  prescribed  by  the  Registry  Acts  after 
the  arrival  of  the  ship.    Speldt  v.  Lechmere.       ^        -       XIII.  588 

9.  Transfer  of  a  ship  void  to  all  intents  and  purposes,  if  the 

Registry  Acts  are  not  complied  with ;  and  no  relief  in 
Equity,  as  upon  a  defective  conveyance.  As  to  the 
case  of  fraud,  qucere.        -«.---       XIIL  589 

10.  The  registry  of  a  ship  is  conclusive  evidence  of  the  pro- 

perty, upon  the  policy  of  the  Registry  Acts ;  even 
against  the  claim  of  creditors  upon  a  joint  purchase 
and  various  acts  of  apparent  ownership,  within  the  Bank- 
rupt Act,  21  Jam.  L  c.  19.  s.  H.  Distinction  between 
transfers  by  the  act  of  the  parties  and  by  operation  of 
law.     Ex  parte  Yallop.      .-«---         XV.    60 

11.  The  registry  of  a  ship  is  conclusive  evidence  of  the  pro- 

perty,  even  between  creditors;   excludmg  all   trusts, 
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created  by  act  of  the  parties ;  as,  by  payment  of  money 
on  a  purchase  in  the  name  of  another.  Distinction,  as 
to  trusts^  arising  by  operation  of  law,  upon  bankruptcy 
or  death.     Ex  parte  Houghton  and  Gtibble. 

See  Bankrupt  {Reputed  Owner  1.)  Freight.   Mortgage  15. 
Vendor  and  Vendee  17.  18. 

REGRATING. 

See  Contract  (^Illegal  11.) 


RE-HEARING. 

l*')Not  after  appeal  from  the  Rolls,  which  is  a  re-hearing; 
^  i     and  therefore  admits  new  evidence. 

4.    Only  one»  generally. 

tk    Of  decree  on  default  permitted  on  terms  by  Petition, 

not  Motion. 
0.    Of  coarse  on  certiGcate. 
7*    Of  decree  on  default :  security  for  the  sum  reported 

due  required. 

1.  Petition  of  re-hearing,  after  an  appeal  from  the  ItoUs, 

dismissed.    East  India  Company  v.  Boddam. 

2.  Appeal  from  the  Rolls  is  a  re-hearing.  ... 

3.  New  evidence  on  an  appeal  from  the  RoUs ;  being  in 

truth  a  re-hearing.    Buckmaster  v.  Harrop. 

4.  G^neraUy,  there  can  be  only  one  re-hearinff. 

B.  Decree  on  default ;  setting  aside  a  lease  of  a  Charity  es- 
tate, with  covenant  for  perpetual  renewal ;  and  directing 
an  account  of  the  annual  rent.  Re-hearing  permitted 
on  paying  costs,  not  disturbing  proceedings  before  the 
Master  to  the  draft  of  a  Report  of  what  was  due :  but 
the  money  not  to  be  paid  into  Court  before  the  Report 
made.  Petition,  not  Motion,  the  proper  application. 
Attorney-General  v.  Brooke.      -        .        -        -        - 

6.  Re-hearing  of  course  on  the  certificate  of  Counsel. 

7.  (See  No.  5.)    Ailer  the  Order,  permitting  the  defendant 

to  re-hear  the  Decree  made  on  his  default,  setting  »dde 
the  Charity  lease,  and  directing  an  account  of  the  rent8» 
he  was  ordered  to  give  security  for  the  sum  reported 
due.    Attometf'General  v.  Brooke.    ...» 


See  Bankrupt.    Practice  5.  183.  216.  220.  221. 


RELATION. 

1.  Various  oonstructions  in  devise. 

2.  Confined  to  the  statute. 

3.  Devise  to  relations  to  claim  within  a  year. 

1.  Various  constructions  of  "relations"  in  devise. 

2.  The  word  "  relations,"  or  "  near  relations,"  from  their 

indefinite  extent  confined  to  the  next  of  kin  luider  the 
Statute  of  Distributions.  ..... 


VoL    Page 


XVII.  m 


XIII.  421 

xiu.  4a 

XIII.  456 
XVI.  814 


XVIII.  919 
XVUl.  325 


.    XVin.  496 


XIX.  301 


XIX.  40S 


RELATION. REMAINDER,  ACCELERATED.        Ml 

Vol.    P«go 
3.  Devise  to  relations  to  claim  within  a  year  established  for 

those  claiming  within  that  period.        -        -        -        *       XIX.  406 

See  Annuity  23.  Charity  70.  Evicknce  (Pedigree  5. 7.) 
Next  of  Kin.  Proximity  of  Blood  1.  Representative, 
Trust  113.     Vesting  39.    Will  101.  102.  207.  252.  253. 

RELATOR. 

See  Charity  {Costs  1.  2.) 

RELEASK 

1.  No  answer  to  general  assignee ;  if  notice ;  though  im- 

plied. 

2.  Of  a  debt.    Reversion  not  included  by  the  general  terms. 

1.  Release  after  a  general  assignment  no  answer  to  the  as- 
signee, if  notice.  Defendant's  knowledge^  that  as- 
signee was  on  many  occasions  a  trustee  for  assignor 
may  be  sufficient  to  affect  him  with  notice.  -         -  I.    43 

S.  Release  of  a  debt.  A  reversion  not  included  by  the  ge- 
neral terms.     Lord  Braybroke  v.  Inskip.     ...       VIIL  417 

See  Evidence  {Presumptive  4.) 

RELIEF. 

See  Arbitration  26.  Demurrer  4.  20.  Legacy  4S.  Pieadr 
ing  26.    Practice  144.  333.     Purchaser  22. 

REMAINDER. 

1.  Particular  estate  considered  ibr  the  sake  of  the  re- 

mainder. 

2.  Husband  of  tenant  for  life  ordered  to  produce  her  on 

application  *of  the  remainder-man  and  trustee  under 
the  Sutnte. 

3.  To  the  heir  on  failure  of  issue,  not  contingent,  as  pur- 

chaser :  but  a  limitation  of  the  reversion. 

1.  Particular  estate  considered  to  be  given  for  the  sake  of 

the  limitation  over.    -.--•^-  L  151 

S.  Tenant  for  ninety-nine  years,  if  she  shall  so  long  live ; 
remainder  to  trustees  to  preserve  contingent  remainders; 
remainder  to  the  heirs  of  her  body ;  remainder  over  to 
the  same  trustees  upon  trusts  for  other  persons.  Upon 
the  application  of  tnose  persons  and  the  trustees  under 
the  Statute  6  Ann.  c.  18,  the  husband  of  the  tenant  for 
life  was  ordered  to  produce  her.    Ex  parte  Grant*      -  VI.  512 

3.  Devise,  after  limitations  in  strict  settlement,  in  default  of 
such  issue  then  to  the  devisor's  next  heir  at  law:  a 
limitation  of  the  reversion ;  not  a  contingent  remainder 
to  the  heir,  at  the  time  of  failure  of  issue,  as  a  pur- 
chaser.    (yKeefe  v.  Jones.         ....        -       XIII.  413 

See  Apportionment  2.  Copyhold  13.  Cross  Remainders. 
Equitable  Recovery  1.  Pine  1.  Lease  {Renewal  2.) 
Limitation.     Tenant  for  Life  1.  4. 

REMAINDER,  ACCELERATED. 
See  Resulting  Trust  3. 


Me     REMAINDER,  CONTINGENT. REPORT. 

Vol.    1 

REMAINDER,  CONTINGENT. 

See  Copyhold  12.     Devise  32.    Power  {Appointment  14.) 
Purchaser.     Trust  L15. 

REMAINDER  in  TAIL. 
See  Contribution  1.   Decree  1.    Pleading  28.  20.  30.    7V- 
itan^  tn  TaiL 

REMAINDERMAN  and  TENANT  for  LIFE. 

See  Copyhold  17.   18.   19.    (Waste  3.)      Estate  (Cbnrcr- 
sion  20.)     Zeoie  {Renewal.)     Representative  16. 

REMAINDERS,   CROSS. 
See  CroM  Remainders,     Devise  26. 

REMEDIAL  STATUTE. 

See  Statute  2. 

REMITTER. 

See  Revocation  27. 

REMOTE  LIMITATION. 

See  Estate  {Tail  5.  G.  7.)  Executory  Devise,  LantUord 
and  Tenant  35.  36.  Perpetuity,  Power  {Appoint" 
meut  10.)     Trust  107. 

RENEWAL. 
See  Baron  and  Feme,     Landlord  and  Tenant  4.  5.  6b 
Lease.     Will  265.  267.  296. 

RENT. 

See  Apportionment  1.  2.  Forfeiture  6.  7.  Lamdlord  and 
Tenant  52.  57.  Mortgage  41.  Occupancy  3.  fFtT/  18. 
51.  {Executory  Devise,) 

RENT-CHARGE. 

See  Limitation  {Time  6.)     Party  6. 

RENTS  AND  PROFITS. 

1.  Sale  or  mortgage  under  term  to  raise  by  rents,  <Src. 

1.  Term  to  raise  by  rents  and  profits:  trustees  may  raise  by 

sale  or  mortgage.        ....-•.  I.2i 

RENTS  AND  PROFITS,  Account  of. 

See  Charge  11.  12.  Lien  1.  3.  Limitation  1.  {Time  7.) 
Will  {Executory  Devise  1 .) 

REPAIR. 
1.  Covenant  for  not  executed  :  whether  to  build. 

1,  Covenant  to  repair  not  executed  by  decree.    Whether  to 

build,  qucBre,     -         -         -         --         -         -         -  IJS 

See  Covenant  8.     Forfeiture  3.  6.  9.     Landlord  and  Te* 
nant  58.     Receiver  15.  16. 

REPORT. 

See  Practice  10. 
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REPORTS. 

Sea  Ccpyright  3. 

REPRESENTATIVE. 


No  eqaity  after  part^^'s  death  to  convert  or  restore 
property. 


;:! 


Legal  representatives  according  to  the  coarse  of  ad« 
miDistration"  in  a  Will  held  the  next  of  kin. 
Widow  entitled  under  the  Statute  against  an  express 

10  i       ^^^  ^^  ^^  dower  or  thirds,  &c. :  so  a  child  against 
'  (       an  express  bar. 

1 1 .  Issne  entitled  by  that  description :  not  the  father,  as 

administrator. 

12.  Barred  only  by  disposition. 

15.    The  character,  as  trustee,  does  not  prejudice  the  right 
of  retainer. 

14.  No  eqaity  to  convert  the  property, 

15.  Liability  by  contract  regulated  by  that  of  the  deceased. 

16.  Charge  for  land-tax  redeemed  without  authority  out  of 

the  personal  estate  of  infant  tenant  in  tail. 

17.  Conversion  of  infant's  property,  so  as  not  to  change  its 

nature  as  between  representatives. 

18.  Difficulty  of  arranging  mixed  partnership  property  no 

objection  against  the  heir. 

19.  )  Widow  and  husband  excluded  from  a  bequest  to  ''next 

20.  S      "  of  kin." 

21.  Resulting  trust  of  property  not  exhausted. 

22.  Distinction  between  limitation  td\executors  or  next  of 

kin  as  to  the  right  heirs  or  of  a  particular  description. 

23.  **  Next  of  kin"  referred  to  the  death. 

24.  Marital  right  excluded  by  limitation  to  the  next  of  kin. 

25.  Right  of  heir  of  lessee,  purchasing  under  an  option, 

against  the  executor. 

26.  Husband  not  entitled  as  wife's  next  of  kin  or  personal 

representative.  ^ 

27.  Effect  of  a  trust  for  lessee  of  a  lease  for  lives,  limited 

to  heirs,  and  another  to  executors.     Distinction  as 
to  renewal  by  guardian. 

28.  Next  of  kin's  right  to  residue  in  the  absence  of  in- 

tention. 

1.  There  is  no  equity  between  the  real  and  the  personal  re- 

presentatives after  the  death  of  a  lunatic  to  hare  pro- 
perty, which  was  altered  by  the  Court,  restored:  there- 
fore the  produce  of  timber  on  the  estate  of  a  lunatic 
cut  and  sold  by  order,  on  Report  that  it  would  be  for 
his  benefit,  is  personal  assets.  Oxenden  v«  Lord  Comp- 
ton. II.     69 

2.  Real  and  personal  representatives,  being  equally  volun- 

teers, must  take  what  they  find  at  the  death  of  the 
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person  entitled  for  life  in  the  condition,  in  which  they 

find  it :  there  is  no  equity  upon  the  subject  (a).  •  U.    70 

3*  If  a  bailiff  cuts  timber  without  authority,  and  before  it  is 
sold  the  party  dies,  it  is  personal  assets,  and  the  heir 
has  no  action  against  the  personal  representative ;  nor 
is  there  any  equity  between  them  on  tne  subject.  -  II.    74 

4.  As  between  real  and  personal  representatives  their  rights 
are  purely  legal.  Chance  decides  between  them ;  And 
neither  has  any  equity  to  convert  the  property  (6).  The 
intent  of  the  testator  is  a  consideration  for  devbees*     -  IL  176 

6.  A  representative  must  take  his  interest  as  fortune  has 
directed  it,  and  has  no  equity  to  vary  it(c);  therefore 
where  a  lunatic  dies  entitled  to  an  estate  and  also  a 
charge  upon  it,  the  heir  takes  it  discharged :  a  trust 
term  to  secure  the  charge  makes  no  difference;  for  it 
remains  inert,  unless  required  to  be  executed  for  proper  ^ 

purposes:  the  trustees  have  no  discretion.  Lard 
Compton  V.  Oxenden.        -----         •  H.  361 

6.  Testatrix  directed  her  real  estate  to  be  sold  and  all  her 

estate  to  be  converted  into  money  for  the  purposes  of 
her  Will ;  the  Will  was  satisfied  without  touching  the 
real ;  no  equity  for  the  next  of  kin  against  the  neir. 
Chitty  V.  Parker.       -------,  II.  271 

7.  Testator  gave  real  estates  to  be  sold,  and  the  produce  to 

be  considered  as  part  of  his  personal  estate ;  and  there- 
out and  out  of  his  personal  estate  gave  legacies  to  his 
next  of  kin,  heir,  and  others ;  he  gave  other  estates 
to  be  sold,  and  the  produce  to  be  considered  from 
thenceforth  as  other  part  of  his  said  personal  estate^ 
and  to  be  disposed  of  in  manner  following:  he  thea 

S(ave  legacies,  and  some  estates  specifically,  and  other 
egacies  out  of  his  said  trust  monies  and  personal 
estate;  and  gave  his  executor  £1000,  to  be  disposed  of 
according  to  any  instructions  he  might  leave  in  writing; 
and  gave  all  the  residue  of  his  goods  and  chattels,  per- 
sonal estate  and  effects,  whatsoever,  subject  to  debts,  i 
legacies,  &c.  No  instructions  being  foiuid,  the  heir  is 
entitled  to  the  £1000.     Collins  v.  Wakeman.      -         •            II.  6S3 

8.  Money  settled  in  trust  to  be  paid  according  to  the  ap- 

pointment of  ^.  and  in  default  thereof  to  his  legal  re- 
presentatives according  to  the  course  of  administration: 
A.  by  Will  in  pursuance  of  the  power  appoints  to  his 
legal  representatives  according  to  the  course  of  admi* 
nistration;  and  makes  a  residuary  legatee,  whom  he 
appoints  one  of  his  executors.     Upon  the  Will  the  next  , 

of  kin  are  entitled.     Jennings  v.  GdlUmore.        -         -  III.  1^ 


{a)  Sec  the  notes.  Vol.  II.  page  78. 176. 

(6)  See  the  note. 

(c)  See  the  notes,  Vol.  II.  page  78. 176. 
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9.  Testator  pave  his  wife  real  and  personal  estate  in  bar,   * 
full  satisfaction,  and  recompense  of  all  dower  or  thirds, 
which  she  can  have  or  claim  in,  out  of,  or  to,  all  or  any 

£art  of  his  real  and  personal  estate,  or  either  of  them : 
e  gave  the  residue  to  four  persons ;  and  afterwards  by 
a  codicil  he  directed  them  to  dispose  thereof  in  charities: 
part  of  the  residue,  being  invested  in  real  securities, 
goes  according  to  the  Statute,  as  undisposed  of;  and 
the  widow  is  not  barred.     Pickering  v«  Lard  Stamford.  Ill*  8SS.  49S 

10.  Testator  gave  real  and  personal  estate  to  one  daughter 

in  satisfaction  of  her  child's  part  of  whatsoever  more 
she  might  have  expected  from  him  or  out  of  his  per- 
sonal estate ;  he  also  gave  a  provision  to  his  wife  in 
full  of  her  dower,  thirds,  or  other  claim  at  law  or  in 
equity,  or  by  any  local  custom,  to  any  other  part  of  his  • 

real  or  personal  estate :  the  residue  to  his  other  daugh- 
ter :  upon  her  death  in  his  life  he  by  codicil  gave  it  ac- 
cording to  the  appointment  of  his  wife  :  the  power  not 
being  duly  executed,  the  residue  goes  accoraing  to  the  '^ 

Statute,  as  undisposed  of;  and  the  widow  and  daughter 
are  not  barred.  -------  HI.  835 

11.  Devise  to  A.  and  his  wife  for  life;  and  after  the  death  ' 

of  the  survivor  upon  trust  to  sell  and  apply  the  produce 
to  and  among  all  and  every  the  issue  child  or  children 
of  A,  by  his  said  wife  and  their  representatives  equally : 
the  fund  belongs  to  the  children,  surviving  the  testator: 
but  the  issue  of  a  daughter,  who  died  in  the  life  of  ^« 
are  entitled  as  representatives  against  the  claim  of  their 
father,  as  administrator.     Ilorsepool  v.  Watson*  -  III.  88S 

12.  Neither  an  heir  at  law  nor  next  of  kin  can  be  barred  by 

any  thing  hut  a  disposition.         -----  HI.  493 

13.  A  right  of  retainer  is  not  prejudiced  by  the  circumstance, 

that  the  administration  is  granted  to  another  for  the 
use  of  the  creditor,  a  lunatic,  any  more  than  if  durante 
mmoritate;  nor,  that  the  debt  is  due  to  a  trustee. 
Franks  v.  Cooper.      -------  IV.  763 

14.  No  equity  between  the  heir  or  devisee  and  personal  re- 

presentative to  convert  property  from  the  state,  in  which 

It  is  found  at  the  death  (a).         -        "    .    "  .     "        "  V.  303 

15.  Liability  of  real  and  personal  representatives  in  respect 

of  a  contract  regulated  by  that  of  the  party  at  his  death. 
If  he  could  not  be  compelled  to  take  the  estate,  the 
heir  cannot  insist  on  having  it,  and  that  the  personal 
estate  shall  pay  for  it.         ------  X.  607 

16.  Application  of  the  personal  estate  of  infant  tenant  in  tail 

to  the  redemption  of  the  land-tax  by  persons,  not  having 
authority  within  the  Act.  Equity,  by  analogy  to  the  op-  ' 

tion,  to  be  reserved  by  guardians,  &c.  under  the  Act, 
for  the  personal  representative  of  the  infant  to  charge 


(a)  See  the  note,  Vol.  V.  page  304. 
TOL.  XX.  M  M 
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Vol.  P^e 

the  estate  in  the  possession  oF  the  remainder-men. 
Warey.PolhiU.         ...--.-  XL  257 

17.  Conversion  of  the  property  of  an  infant  for  his  benefit 
guarded  so  as  not  to  change  the  nature  of  it  as  between 
the  representatives.     ------         -  XL  278 

]&  Partnership  property  of  different  natures,  partly  real, 
partly  personal.  The  difficuhy  of  disentangHng  and 
arranging  it  is  no  objection  against  the  heir.         -         -  XL  665 

19.  Residuary  clause,  '*  to  be  divided  amongst  my  next  of 

*'  kin  as  if  I  had  died  intestate  :'*  a  bequest  to  the  next 
of  kin;  as  they  would  take  under  an  intestacy;  and  the 
widow  is  not  one  of  the  **  next  of  kin*'  in  the  ordinary 
sense;  or  in  the  sense,  in  which  the  testator  used  the 
words.     Garrick  v.  Lord  Camden.      -        -        -         -        XIV.  372 

20.  Primd  facie  bequest  by  a  husband  to  his  next  of  kin 

does  not  include  his  wife :  nor  does  a  similar  bequest 
by  a  wife  under  a  power  include  her  husband.  (See 
No.  26.) XIV.  382 

21.  General  devise  and  bequest  upon  trusts,  not  sufficient  to 

exhaust  the  whole  property ;  a  resulting  trust  for  the 

heir  and  next  of  kin.  ------         XV.  416 

22.  Distinction  between  a  limitation  to  the  executors  and  ad- 

ministrators and  to  the  next  of  kin :  as  between  a  limi* 
tation  to  the  right  heirs,  and  to  heirs  of  a  particular 
description,  as  to  real  estate;  giving  the  ancestor,  having 
a  particular  estate,  the  whole  property  in  the  former 
case ;  not  in  the  latter.       .----•         XV.  586 

23.  The  description  ''  next  of  kin**  means  at  the  death.        *         XV.  586 
jM.  The  marital  right  of  the  husband,  as  administrator  by 

law,  excludea  by  a  limitation  to  the  next  of  kin  of  the 

wife.  .        -        -        - XV.  537 

25.  Lessee  for  years,  with  an  option  at  certain  periods  to 
purchase,  making  that  option,  was  considerea  owner  ab 
initio^  for  the  benefit  of  the  heir :  the  price  to  be  paid 
by  the  executor.         -------       XVL  25J 

86.  Under  a  limitation  in  a  marriage  settlement  of  the  wife's 
property,  in  default  of  her  appointment,  for  her  next  of 
:in  or  personal  representative,  the  husband  not  en* 
titled.    Bailey  v.  Wright.    (See  No.  20.)  .  XVIH.   <9 

27.  One  lease  for  lives  to  the  lessee  and  her  heirs,  and  an- 
other to  her  and  her  executors:  as  to  the  effect  in 
equity  of  a  declaration  of  trust  for  A.  simply,  qmanre^ 
but,  if  the  leases  were  merely  renewals  by  a  guardian, 
the  trust  must  follow  the  actual  interest  of  the  infiunt^ 
viz.  in  one  estate  to  the  heir,  in  the  other  to  the  ex- 
ecutor.       XVII127* 

28.  Right  of  the  next  of  kin  to  the  residue  undisposed  of 
not  under  testator's  intention,  but  by  the  abscmce  of 
intention  that  they  are  not  to  take.  -        -        -       XIX.  ^ 

See  Answer  1.    Assets.     Baron  and  Feme  28.     Bill  to 
perpetuate  Testimony  2.  Charity  1.    Devise  16.  Estate 
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REPRESENTATIVE RESIDUE. 

{Conversion  11.)  Executor,  Exoneration.  Fraud  ^t. 
London^  Custom  of^  I.  Lunacy  9,  69.  Money  to  he  in* 
vested  6.  Residue  S.  Resulting  Trust.  Trust  43. 
fTtT/ 1.118. 

REPUBLICATION  op  WILL. 

See  Devise,     Will. 

REPUGNANCE. 
1.  Terms,  repugnant  to  the  interest,  to  be  rejected.    - 

SeemW98. 107.  281. 

REPUTATION. 

See  Evidence  {Pedigree  2.  6.) 

REQUEST. 

See  Trust  99. 
RE-SEALING  COMMISSION. 

See  Bankrupt  (Commission  32. 38.) 

RESIDENCE  ABROAD. 

See  Alien  {Enemy. ) 

RESIDUARY  BEQUEST  and  DEVISE. 
See  Eketion  18.      Executor,     Exoneration  6.     Li^fse  3. 
Legacy  61.  62.     Representative  8.     WiU  236. 

RESIDUE. 

1.  Residnarj  bequest  in  general  terms,  with  a  subsequent 

beqaest  of  debts  to  tbe  same  person. 

2.  How  far  residuary  clause  indicates  intention. 

'  i  Undisposed  of;  right  of  executor  or  next  of  kin. 

6.    Residuary  disposition  held  general. 
6.     Bequeathed  carries  interest;  though  the  legatee  dies 
before  time  of  payment 

(«) 

8.  Comprehends  all  not  disposed  of,  by  lapse,  or  as  void. 

9.  Undisposed  of  decreed  to  trustees,  also  executors. 

10.x 

11.  (A\U  not  meant  to  be  disposed  of,  goes  to  executor : 

12.  i     not  a  surplus  not  exhausted  by  the  trust :  not  lapse. 

14.    Distinguished  on  the  descripton. 
16.    Not  specific  without  clear  intention. 

1.  Bequest  of ''  all  other  unbequeathed  goods  and  chattels'* 

is  residuary ;  notwithstanding  a  subsequent  bequest  to 
the  same  person  of  debts  due  to  the  testator.  Bemwt 
▼.  Batchelor.      -        -  -        -        -        -        - 

2.  Residuaiy  clause  is  a  mark  of  intention ;  but  not  suf- 

ficient ground  to  say,  it  was  absolutely  the  intent  there 
•  should  be  something  to  satisfy  it.         ..... 


Vol.   Page 


XW.  413 


I.    63 


I.  151 


(«)  Ifo.  7,  omitted. 
M  M  ^ 
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8.  Executor  is  entitled  to  an  unbequeathed  residue ;  unless 
there  is  a  strong  and  violent  presumption  against  him: 
a  legacy  to  him  affords  such  presumption ;  but  parol 
evidence  of  the  intention  is  admissible  to  rebut  that ; 
and  is  not  to  be  .confined  to  the  time  of  making  the 
Will :  but  it  must  be  to  shew  the  intention  at  that  time 
only.     Clennelly,  Lewthwaile.    -        -        -        -         - 

4.  Resiaue  unbequeathed  decreed  to  the  executor,  who  was 

a  legatee,  upon  the  intention  appearing  in  the  Will  and 
by  parol  evidence.     Clennell  v.  LewthwaUe. 

5.  Construction  of  a  residuary  disposition,  as  embracing  the 

general,  and  not  limited  to  a  special,  residue,  Crooke 
▼.  De  Vandes.    -------- 

6.  Bequest  of  a  residue,  payable  at  a  future  time,  carries 

interest;  though  the  legatee  does  not  live  to  receive  the 
principal.  -------- 

&  The  general  residue  of  personal  property  comprehends 
every  thing,  not  otherwise  effectually  disposed  of;  and 
no  difference,  whether  a  legacy  falls  into  it  by  lapse,  or 
as  void  at  law :  the  next  of  kin  therefore  excluded  by 
an  express  bequest  of  the  residue.       -        -        -        .. 

9.  General  devise  and  bequest  to  two  persons,  their  heirs, 
executors,  administrators,  &c.  upon  trust  in  the  first 
place  to  pay,  and  charged  and  chargeable  with,  all  the 
testator's  debts  and  funeral  expenses,  and  the  legacies 
after  given.  Those  persons,  being  afl^rwards  appointed 
executors,  taking  the  absolute  property,  subject  only 
to  a  charge,  are  entitled  to  the  residue  undisposed  of, 
(including  a  legacy  to  a  charity,  void  by  Stat  9  Geo.  2. 
c.  S6,)  for  their  own  benefit,  against  the  claim  of  the 
next  of  kin ;  the  whole  property  being  personaL  Upoa 
their  right,  as  executors,  qtuere.  Dawson  v.  Clarke* 

10.  Executor  takes  all,  not  meant  to  be  disposed  of;  not  all 

that  is  oOt  disposed  of ;  as  in  the  case  of  a  lapse;  or 
being  appointed  executor  in  trust,  and  no  object  ex- 
pressed.   (See  Nos.  11.  13.)       -        .        -        - 

11.  Personal' property  bequeathed  upon  trust,  which  does  not 

exhaust  the  whole :  the  executor  not  entitled  to  the 
surplus.    (See  Nos.  10.  13.)        -        -        -        - 

12.  Devise  and  bequest  upon  trust :  the  devisee  cannot  tale 

beneficially  the  real  estate  not  exhausted :  but  a  trust 
results  for  the  heir ;  nor  can  the  executor,  whether  him- 
self the  trustee  or  another,  take  beneficially  the  surplus 
of  the  personal  property.  -  -  -  -  . 
IS.  in  the  ordinary  case  of  lapse  the  executor  will  not  take; 
though  the  subject  is  not  given  to  any  one  else.  (See 
Nos.  10.  II.) ^ 
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RESIDUE. ^RESIGNATION  of  thb  GREAT  SEAL.    <S» 

14.  Distinction  between  the  bequest  of  a  residue  and  of  enu- 

merated parts  with  the  words  ^  personal  estate**  not 

described  as  residue.  .-.••-      XIX.  523 

15.  Residuary  bequest  of  the  personal  estate  not  hereinbefore 

specifically  disposed  of  not  specific  without  a  clear  in- 
dication of  that  intention.  ....        -       XIX.  SS9 

See  Devise  27.     Executor  36.  37.  39.  40.  41.  55.  56.  57. 
68.  60.  79.  81.  88.  89.    Jntereit  24.    JoitU  Tenant  4. 
Legacy  23.     Party  24.     Practice  (Party  3.)     MemtU-         ,  \ 
inyTruit^.     Satisfaction  2^.  dQ.  29.    Stock  6.    TruU  .       r 

14.  20. 2L.  59.  74.  75.  (ResuUing  1.  2.)     Witt  17.  171. 
172. 173.  262.  303. 

RESIGNATION  BOND. 

1 .  Qaestioned.  . 

2.  In  faTor  of  a  particalar  person  ;  and  whether  to  be  con- 

sidered CO  the  principle  of  marriage-brocage,  or  as 
corrupt. 

3.  General  bad. 

1.  Legality  of  resignation  bond  questioned.  ...  Vllf.  61 
£•  As  to  the  validity  of  a  bond  of  resignation  of  a  Living  in 
favour  of  a  particular  person,  and  not  to  accept  a 
Bishoprick  (the  latter  not  directed  by  the  Will);  and 
whether  to  be  considered  upon  the  principle  of  mar- 
riage-brocage  bondsi  as  against  policy,  or  as  a  corrupt 
transaction,  with  reference  to  which  the  Court  would 
not  act,  quare.  Dashwood  v.  Peyton.  ...  XVIIT.  S7 
S.  General  bond  for  resignation  of  a  Living  bad.        -        •   XVIIL    87 

RESIGNATION  op  LIVING. 

1.  Qoalification,  that  the  person  to  be  presented  shoald 

not  at  the  time  be  presented,  ^c.  into  another  Living, 
complied  with  by  previous  resignation. 

2.  Sufficient,  though  no  public  act. 

3.  A  domestic,  not  judicial,  act 

1.  Qualification  in  the  grant  of  a  Living,  that  the  person^ 

to  be  presented,  should  not  at  such  time  as  the  Church  ^ 

should  be  void  "  be  presented,  instituted,  or  inducted^ 

^'  into  any  other  Living,"  complied  with  by  previous 

resignation  of  another  living.    Heyes  v.  Exeter  Col^ 

le^e. XII.  336 

2.  Resignation  of  a  Living,  sent  by  the  post  to  the  Bishop, 
.    ,who  indorsed  and  signed  a  memorandum  of  his  ac- 

'ceptance,  sufficient ;  though  no  public  act.  Heyeu  V. 
Exeter  College.         -        -        -        -        -.-,.*»  iXlli  336 
8.  Acceptance  by  the  Bishop  of  resignation  not  a  judicial^ 

but  a  domestic,  act.  ......        XII.  845 

RESIGNATION  of  the  GREAT  SEAL. 
See  Yd.  L  48^    ILei.    Y.870.    XL  667  a.    XlIL6iClw 


<fi90  RESTRAINING  STATUTE.-^R£y£RaiON. 

RESTRAINING  STATUTE. 
See  Leate  1. 

RESTRAINT  of  TRADE. 

See  Theatre  5. 

RESTRICTION. 

See  ConMiruetifm  3. 

RESTS. 
1.    From  year  to  year. 

1.  Heats  from  year  to  year;  not  from  a  particular  period 
of  the  account.  ------- 

See  Executor  51 .    Mortgage  58.     Practice  200. 

RESULTING  TRUST. 

1.  Of  residue  for  the  next  of  kin. 

2.  On  death  before  the  time  of  resting. 

8.    Until  the  derisee  is  to  take ;  and  on  hfa  preriona  death 
the  remainder  accelerated. 

1.  Executor  held  a  trustee  for  the  next  of  kin  of  the  residue 
undisposed  of  upon  a  legacy  against  an  argument  upon 
the  Will  opposing  the  presumption.     Abbott  ▼.  AbboiL 

9*  Bequest  of  accumulated  Aind  nrom  real  and  personal  es- 
tate, when  the  legatee  attains  twenty-one,  upon  his 
death  under  that  age  a  resulting  trust  for  the  respectite 
representatives.     Chambers  v.  Brailsford. 

8.  Devise,  when  the  devisee  attains  twenty-one,  a  resulting 
trust  for  the  heir  until  that  period ;  and  by  the  pre- 
vious death  of  the  devisee  the  remainder  accelerated. 
Chambers  v.  BraiUford,     .        .        -        -        - 

See  Barom  and  Feme.  Charity  6.  27.  Estate  (Cbnoer- 
«uml2.13.)  Evidence  \^.  Executor  2±  Heir  9.  R^ 
pre$entaiive9.  10.  Residue  12.  Trust  M.  40.  4\.  4». 
63.  54.  55.  56.  57. 123.     Use  5.     WiU  120. 

RETAINER. 
1.    Out  of  legacy  to  co-executor  on  devastavit. 

1.  Retainer  allowed  to  one  executor  out  of  a  legacy  to  his 
co-executor  in  respect  of  a  devastavit.  Sims  v.  Doughty. 
See  Baron  and  Feme  42.     Counsel  3.    Kepreaentaivfe  13. 

REVERSION,  Salk  op. 

1.  Sale  set  aside  for  mere  inadequacy,  &c. ;  as  in  the  case 

of  expectant  heir. 

2.  Jarisdiction  as  to  valoation. 

1.  The  sale  of  a  reversionary  interest,  in  this  Court  con- 
sidered as  the  case  of  an  expectant  heir,  forms  an  ex- 
ception to  the  general  rule,  that  for  mere  inadequacy  of 
value  a  contract  is  not  to  be  set  aside.  During  the  con- 
tinuance of  the  same  situation  acquiescence  has  no  ef- 
ftet ;  and  the  value  is  to  be  estimated  at  the  time  of  the 
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transaction:  not  according  to  the  event    Interest  at 
<5  per  cent  upon  the  money  advanced.     Compound  in- 
terest refused  (a).     Gowland  v.  De  Faria.  -        -     XVII.     20 
Jurisdiction  as  to  the  valuation  of  reversionary  uncertain 
interests,  depending  on  lives.      ....        -    XVIII.  31 1 

See  Attorney  and  SolicUar.    ^(Attcmmf  and  Client  14.) 
Copyhold  13.     Heir.    Eeleate  2.    Remainder  3.     Te- 

REVERSIONARY  TERM. 

See  Portion  3.  6. 

REVIEW,  Bill  op. 

1.  May  be  also  for  Revivor  and  SapplemenU 

2.  £rror  mast  be  plain. 

3.  Whetber  the  Bill  may  be  in  the  alternative  for  Re- 

vivor and  Supplement ;  if  the  Decree  is  not  enrolled ; 
or  in  nature  of  Review  on  error  apparent,  or  matter 
of  law  to  be  collected,  supplemental  Bill  being  re-* 
quired  only  for  new  facts,  to  come  on  with  Rei» 
hearing. 

4.  On  newly  discovered  facts  by  leave. 

.  (•    Distinction  of  Bill  of  Review  from  Supplemental  in 
nature  of  it. 

BiH  of  Review  may  he  also  a  Bill  of  Revivor  and  Supple- 
ment   Perry  v.  Phelips.  .        .        -        -        -     XVII.  173 

Error  apparent,  to  support  a  Bill  of  Review,  must  ^  be 
pbun  and  obvious ;  as  a  Decree  against  an  infant  with- 
out a  day  to  shew  cause :  not  merely  an  erroneous  judg- 
ment; which  might  be  the  subject  of  a  re-hearing. 
Perry  y.PheUps. -     XVII.  ITS 

Whether  a  Bill  can  be  maintained  as  a  Bill  of  Review,  in 
case  the  Decree  should  have  been  enrolled,  or,  if  not, 
as  a  Bill  of  Revivor  and  Supplement,  with  a  prayer  in 
the  alternative,  adapted  to  either  case ;  whether  there 
is  any  instance  of  a  Bill  in  the  jiature  of  a  Bill  of  Re- 
view upon  error  apparent,  or  matter  of  Law,  to  be 
collected  from  the  pleadings  and  evidence,  a  Sujpple- 
mental  Bill  being  required  only  to  introduce  new  facts, 
to  come  on  witn  a  re-hearing  of  the  original  cause, 
qucere.    Perry  v.  Phelips.  .        .        -        -        -     XVII.  173 

For  a  Bill  of  Review  on  newly  discovered  facts  the  leave 
of  the  Court  necessary.       ------     XVII.  173 

Distinction  between  a  Bill  of  Review  and  a  Supplemental 
Bill  in  nature  of  it.  If  the  Decree  is  enrolled,  it  is 
strictly  a  Bill  of  Review ;  and  prays,  that  the  Decree 
may  be  reviewed  and  reversed:  if  not  enrolled,  the 
prayer  is,  that  the  cause  may  be  re-heard.  In  either 
matter  of  supplement  or  revivor  may  be  introduced, 
with  the  proper  prayer.      ------      XVII.  177 


(a)  See  the  noU,  Vol.  XVI.  pag«  518. 


iS»  REVIEW,  CoMMimoii  ov;-*^REVOCATION. 

REVIEW,  Commission  of. 
See  WiU  laO.  143.  176.  211; 

REVIVOR. 

1.  When  by  defendant.    Not  merely  to  dissolire  an  In* 

junction  against  proceeding  at  law. 

2.  Distinction,  when  Sapplementai  Bill  neeesaary. 

1.  Defendant  cannot  revive,  except  after  a  Decree  to  ac- 
count, or  where  the  defendant  has  some  interest  in  the 
farther  prosecution  of  the  suit :  not  therefore  where  his 
only  object  was  to  dissolve  an  Injunction,  and  proceed         ^. 
at  law.    Harwood  v.  Schmedes.  ....         ipf.  I 

9.  Upon  the  marriage  of  a  female  plaintiff  Revivor  alone 

will  not  do ;  where  the  interests  of  third  persons^  viz.,  .  , 
trustees  and  the  Issue,  must  be  brought  forward; 
making  a  Supplemental  Bill  necessary :  but  a  Motion  to 
stay  an  Attachment  for  want  of  Answer  was  refused ; 
being  made  with  consent  of  the  husband,  in  the  face  of 
his  covenant  to  permit  the  suit  to  be  revived  and  pro- 
secuted by  the  trustees  in  his  name  for  the  benefit  of 
the  family.    Merreweiher  v.  Mellish.  ...       ZIII.  1 

See  Bankrupt  (Abatement  4.)     Costs  9. 1 0. 13. 21 .     Proe- 
tice  I2&.  130. 247. 265.  (Party  12.)    Review  1.  3. 5. 

REVOCATION. 

1.    By  conveyance,  going  beyond  a  mere  mortgage.     Efieel 

of  laches. 
%    At  law  by  conveyance  of  the  whole  estate :  whatever 

the  purpose ;  except  partition. 

At  Law  and  in  Eqnity  distinguished.    Partition  aao- 
maloQs. 

Not  when  no  soch  intentidft  appeared;  and  a  power  of 
revocation  not  complied  with. 
9.    Not  by  second  marriage,  and  children,  provided  for  by 
setUement;  and  children  by  the  former  marriage. 
10.     By  an  act  accidentally  failing. 

11. )  Parol,  before  the  Statutes  of  Franda  and  aa  to  goar- 
12. )      dians. 

13.  Not  by  another  Will,  intended,  bat  failing,  aa  a  aub- 
atitntion,  its  only  object. 

14.  By  act,  failing  only  from  disability  of  the  person,  ^c. 

15.  By  instmment,  inefiectnal  for  want  of  attestation,  or 
by  accident. 

16.  Parol  before  the  Statute :  not  adopting  the  CivilLnw  in 
its  full  extent ;  but  distinguishing  between  framing   ' 
and  revoking  Wills. 

!?•    Feoffment  without  livery ;  and  bargain  and  sale  withoilt 

enrolment. 
18.    By  another  perfect  Will :  not,  If  defective. 


REVOCATION.  ^ 
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19.  Mot,  though  expr^M ;  if  tobserrient  to  another  pnr- 

pose,  for  which  it  is  inoompetaDt. 

20.  Rule  of  the  Civil  Law. 

21.  In  Equity  by  agreement  for  partition. 

32.  Not  by  mere  partition:  but  the  slightest  addition  suf- 
ficient. 

28.  Total  not  controlled  by  a  limited  purpose. 

24.  At  Law  and  in  Equity  distinguished. 

26.  By  exchange  ;  though  failiug  through  defect  of  title. 

26.  By  partition  ;  if  any  farther  object. 

27.  Not  by  disseisin  and  remitter  by  entry. 

28.  By  couTeyance  for  jointure. 

20 

g^* )  By  contract  for  sale.    Whether  abandonment  of  it 

oi '  3       would  alone  set  up  the  Will  sgain. 

96L    Express  on  marriage  not  restored   by  a  general  re- 
siduary disposition. 

1.  Devise  of  fee-farm  rents  revoked  in  equity  as  well  as  at 

law  by  a  subsequent  conveyance  to  a  trustee,  operating 
an  alteration  of  the  estate  beyond  the  mere  purpose  of 
securing  a  mortgage :  but  on  account  of  the  laches  of 
the  plaintiffs,  the  heirs  at  law,  the  Master  of  the  RoUs 
'  would  not  assist  them  farther  than  by  retaining  the  bill; 
with  liberty  to  bring  such  action  or  suit  as  they  may  be 
advised;  to  give  an  opportunity  of  taking  the  opinion 
of  a  Court  of  Law  upon  the  question,  whether  there  is 
a  revocation  at  law ;  or,  whether  a  Court  of  Law  will 
presume  re-publication  from  the  long  possession ;  leav* 
\na  open  the  question,  whether  the  plaintiffs  are  en- 
titled to  any  account,  or  how  far  back.  Upon  an  appeal 
from  the  Decree  at  the  Rolls,  the  Lord  Chancellor  was 
of  opinion,  that  the  devise  was  revoked  in  equity  as  well 
as  at  law;  and  that  the  fee-farm  rents,  by  the  effect  of 
the  revocation  descending  to  the  heir,  were  not  applic- 
able to  the  debts  before  the  other  real  estates  devised, 
with  the  exception  of  a  part,  upon  a  special  trust  for 
that  purpose  by  sale ;  but,  that  the  Decree,  deciding 
that  the  parties  ought  to  go  to  law,  ought  to  have  di- 
rected the  specific  proceeding.  The  title  however  not 
appearing  correctly  upon  the  pleadings,  inquiries  were 
durected.    Harmood  v.  Oglander.      -        -      VI.  199.     VIIL  106 

2.  Wherever  the  whole  legal  estate  is  conveyed,  whether 

for  a  partial  or  general  purpose,  with  the  single  excep- 
tion of  the  case  of  partition,  a  Court  of  Law  has  nothing 
to  do  with  the  purpose ;  but  is  to  see,  whether  the  in- 
terest remains  tne  same  in  the  devisor  as  at  the  date  of 
the  Will :  if  not,  whether  the  purpose  is  partial  or  ge- 
neral, by  way  of  charge,  or  not,  it  is  a  revocation  at 

law. -        -  VL  218 

S.  The  question  in  a  Court  of  Law  as  to  the  revocation  of 
a  Will  is  only,  whether  the  legal  devise  is  revoked  by 
the  deed.    All  other  questiops  as  to  the  partial  pur- 
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pose,  &c.  are  merely  equitable  qaestiom.    The  eascf  of 

partition  is  anomalous.        -        -        ^        -        •         -  VI.  219 

4.  Where  the  deed,  clearly  revoking  the  Will  at  law,  is  only 

for  the  partial  purpose  of  introducing  a  particular 
charge  or  incumbrance,  and  does  not  affect  the  interest 
of  the  testator  beyond  that  purnose,  it  ia  only  a  partial 
revocation  in  equity ;  and  thougiii  after  that  purpose  is 
answered,  the  use  is  declared  for  the  testator  md  hia 
heirs,  a  Court  of  Equity  will  hold  the  party  a  trustee 
for  the  devisees :  so  upon  a  devise  of  an  equitable  es- 
tate, and  a  subsequent  conveyance  of  the  fegal  estate 
to  the  devisor  and  his  heirs.        .....  VL  219 

5.  Devise  not  revoked  in  equity  by  a  mortgage  in  fee  for 

payment  of  debts ;  though,  after  the  debts  are  paid, 
the  devisor  takes  a  conveyance  to  him  and  his  heirs.    <•  VI.  2S1 

&  Any  alteration  of  the  estate,  or  a  new  estate  taken,  is  at 
law  a  revocation,  whether  for  a  partial  or  a  general  pur- 
pose ;  to  which  a  Court  of  Law  cannot  advert;  neither 
ought  they  to  take  any  notice  of  articles  or  covenants, 
charging  die  estate  in  equity ;  but  only  to  say  upon  the 
Will  and  the  subsequent  deed,  whether  the  old  estate  ia 
changed,  and  a  new  estate  acquired.  ...  YL  2S 

7.  Equity  never  controls  the  law  upon  revoeatton,  except 

where  the  beneficial  interest,  being  distinct  from  the 
legal  estate,  is  devised,  and  the  devisor  afterwards  takes 
the  legal  estate,  without  any  new  modification  or  alterap> 
tion :  Sdly,  where,  having  the  complete  legal  and  bene- 
ficial estate  at  the  date  of  the  Will,  he  devests  himself 
of  the  legal  estate ;  but  remains  owner  of  the  equitaUe 
interest;  as  in  the  case  of  a  mortgage  or  a  conveyance 
for  payment  of  debts.         ..-.--  VL  SB 

8.  Settlement  of  leasehold  estates  not  revoked  by  a  subse- 

Siuent  assignment  by  the  trustee  to  the  settlor,  entit 
or  life,  or  by  the  Will  of  the  latter,  no  intention  to 
voke  appearing ;  and  the  terms  of  a  power  of  revocation 
not  beuig  complied  with.     EUUon  v.  EUUon.      -        *  VL  656 

9.  A  second  marriage  and  the  birth  of  children,  the  wife 

and  children  provided  for  by  settlement,  and  there  being 
children  by  the  former  marriage,  a  case  of  exceptioa 
from  the  rule,  that  marriage  and  the  birth  of  a  child  re- 
voke a  Will.    Ex  parte  The  Earl  of  Ilchegter.  -         VIL  SiS 

10.  An  act  inconsistent  with  the  Will,  thoush  by  some  acci- 

dent, independent  of  the  Will,  it  fails  of  efiect,  is  a 
revocation ;  as  a  covenant  to  make  a  feoffment  and  letter 
of  attorney  to  make  livery  ;  but  no  livery  made.  -         VII.  StO 

11.  Parol  revocation  of  Will  before  the  Statute  of  Frauds.  -         VII.  Stl 

12.  Previously  to  the  Statute  of  Frauds  and  that  as  to  gtiar- 

dianship  any  declaration,  from  which  an  intention  to 

revoke  could  be  collected,  was  sufficient.      -        -         .         VII.  3^' 

13.  Disposition  by  Will,  so  as  to  have  legal  effect,  and  after- 

wards another,  by  which  the  former  would  be  revoked. 
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but  the  other  substituted  rand  it  is  evident,  the  testator 

did  not  intend  revocation  for  any  other  purpose  than  tO' 

give  it  effect:  if  the  second  instrument  cannot  have  the 

effect  of  disposition,  it  shall  not  be  a  revocation.  «        VII.  372 

14.  Where  the  act  is  valid  for  the  whole  purpose,  but  by  dis- 

ability of  the  person  to  take,  or  some  matter  dehors  or 

subsequent  to  the  Will  it  is  ineffectual,  it  is  a  revocation.         YII.  37S 

15.  A  Will  may  be  revoked  by  an  instrument,  not  attested  as  , 

would  be  required  to  give  it  effect.  Any  disposition, 
that  would  by  the  instrument  have  completely  put  an 
end  to  that  Will,  shall  have  that  effect,  though  the  in- 
strument becomes  ineffectual  by  any  accident  or  circum- 
stance dehors  the  Will -        Vil.  874 

16.  The  rule  of  the  Cinil  Law  required  the  same  solemnity 

to  annul  an  instrument,  that  was  necessary  to  its  com- 
pletion :  relaxed  by  Justinian  in  certain  cases  as  to  the 
revocation  of  a  Will.  The  rule  never  adopted  in  its  . 
full  extent  in  this  country.  Parol  revocation  of  a  Will 
good  before  the  Statute  of  Frauds.  Parol  revocation 
of  aOTeements.  Different  solemnities  by  that  Statute 
for  the  framing  and  the  revocation  of  Wills.        -        -    VU,  376,  7 

17.  Ground  of  the  cases  of  feoffment  without  livery  and  bar- 

gain and  sale  without  enrolment  as  to  the  revocation  of 

a  Will      -        - VII.  378 

18.  A  perfect  and  complete  Will,  inconsistent  with  the  former^ 

is  a  revocation;  though  the  devbee  may  never  derive 
benefit  from  it:  otherwise,  if  defectively  executed  and 
incapable  as  a  Will.  -        -        -        -        -        -         VII.  879 

19.  An  express  revocation,  if   only  subservient  to  another 

purpose,  for  which  it  is  incompetent,  shall  not  revoke.         VII*  379 

20.  Rule  of  the  Civil  Law :  ''  Tune  prius  testamentum  rum^ 

**  pUur^  cum  posterius  perfectum  esL*"         -        .        -         VII.  380 

21.  The  effect  of  revocation  in  equity  produced  by  an  agree- 

ment for  partition  in  such  a  manner  as  to  deprive  the 
testatrix  in  equity  of  any  interest  in  the  estate  devised ; 
and  the  devisee  disappointed  has  no  right  to  compen- 
sation from  the  heir.  The  agreement  good  to  this  ef- 
fect, though  it  cannot  be  precisely  executed ;  admitting 
compensation :  Whether,  if  abandoned,  the  Will  is  set 
up  again;  qucere.    Knollyss.  Alcock.  -        -         -         VII.  558 

fStm  Mere  partition,  whether  by  compulsion  or  agreement,  is 
not  a  revocation  of  a  Will :  but  the  slightest  addition, 
as  a  power  of  appointment  prior  to  the  limitation  of  the 
uses,  is  sufficient.     (See  No.  26.)        -        -        -        -        VII.  564 

iSS.  Codicil,  reciting  a  specific  and  Umited  purpose,  revokes 
the  whole  devise,  declaring  the  trusts  again,  with  the 
proposed  alteration ;  and  confirms  the  Will  in  every 
particular  not  thereby  altered  or  revoked.  The  omis- 
sion of  one  trust,  though  probably  against  the  intention, 
cannot  be  supplied.    Holder  v.  Howell.      .        -        -       VIII.    97 
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jM.  No  instance  of  a  revocation  of  a  Will  at  law  being  lield 
not  a  revocation  in  equity,  where  the  partial,  particular, 
purpose  was  not  for  charges,  or  incumbrances,  or  to 
pay  debts. VIIL  126 

85.  Revocation  of  a  devise  by  an  exchange ;  though  the  land 

after  the  death  of  the  devisor  was  restored  to  his  heir 
under  an  arrangement  in  consequence  of  a  defect  dis- 
covered in  the  title  of  the  other  party  to  the  exchange. 
AUomey^General  v.  Vigor.        ...        -        -        VIIL  256 

86.  The  ground,  upon  which  a  partition  does  not  revoke  a 

devise.    If  the  object  is  to  do  any  thing  beyond  mere 

partition,  it  is  a  revocation.    (See  No.  SS.)  -        -       VIIL  281 

ST.  Dmeisin  and  remitter  by  entry  no  revocation.        -        •       VUL  282 

88.  Devise  revoked  by  a  conveyance  to  trustees  and  their 
heirs  to  secure  a  jointure,  and,  subject  to  a  term  for  that 
purpose,  to  the  devisor,  and  his  heirs,  with  a  covenant 
to  surrender  copyhold  estates  to  the  same  uses.  Vawser 
▼.  Jeffrey.         ..-..-•-       XVL  519 

S9.  Revocation  of  devise  bv  a  contract  for  sale,  though  re- 
scinded after  the  devisor's  death.  Betmeti  v.  Eturl  ^ 
TankerviUe.       - -      XIX.  170 

90.  A  binding  and  valid  contract  for  the  sale  of  lands  devised 
is  in  equity  as  much  a  revocation  as  a  conveyance  would 
be  at  law.  .-.*----       XIX.  178 

81.  Whether  the  abandonment  of  a  contract  for  sale  of  de- 
vised estates  in  the  devisor's  life  would  set  up  the  Will 
again  without  republication,  quaere.    .        .        •        -       XIX*  179 

SSL  Trust  by  Will  to  permit  testator's  wife  to  receive  interest 
and  rents  for  life,  for  the  maintenance  of  herself  and 
children,  and  in  case  of  her  marriage  that  the  interest, 
&c.  shall  not  be  paid  to  her  any  longer,  but  be  applied 
by  his  executors  and  trustees  ( she  being  an  executrix 
with  them)  for  maintenance  of  the  children,  revoked  on 
her  marriage ;  and  not  restored  by  a  general  residuary 
disposition  to  her.      -....«.        «       XIX.  S96 

See  Contract  75.  Devue  30.  Ouardian  3.  Partition,  4. 
Power  8.  25.  {Appointment  41.)  {Of  Attorney  1.)  Pwr^ 
chase  11.  Settiement  1.  7.  Specific  Deviie,  ^e.  1. 
WiU  284.  287. 

RIGHT  OF  WAY. 
See  Premmption  11. 

RING. 
See  Evidence  77.  {Pediyree  4.  <!.) 

ROAD  BOOK. 
See  Copyriyhi  2. 14. 

ROMAN  CATHOLIC 

See  Mortmain  2. 


ROYAL  FAMILY  PRIVATEERS.  '• 

See  Laches  14. 
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ROYAL  MINE.  ^ 

See  Mine  2. 


RULE. 

See  Practice  27. 


u 


.* 


SALE. 
See  Charge  4.     Potoer  23.  24.     Pnrehate. 

SALE  BY  AUCTION. 
See  Auctunu    OnUrad  9. 10.  27.  (Specific  Performance  33.) 

SALE  OF  THE  COMMAND  of  an  EAST  INDIA  SHII?/ 

S^bContraci  (lUegalS.)  Eatt  India  Ship  1.  Pleading  {Dem^mrer  18.) 

SALT  WORKS.  .i 

See  Feiu2oraju2  Vendee  U. 

SATISFACTION. 

i. '  Payment  from  a  society  for  annuities  to  the  wives  of  the 
members  not  a  satisfaction  of  hasband's  covenant 
for  an  annuity  in  lieu  of  all  claim  on  his  personal 
estate. 

3. 
•\Of  legacy  by  portion. 

6. 

7. 

8.  Of  portion  by  legacy. 

9.  Or  election  requires  clear  intent. 

10.  Of  covenant  to  purchase  by  lands  descending. 

11.  Not  presumed  without  intent. 

12.  Of  covenant  to  leave  by  an  equal  or  greater  sum  de^ 

seending. 

13.  Of  debt  or  portion  by  legacy. 

14.  Of  settled,  by  testamentary,  portion.    Accounts  evi* 

dence,  not  to  explain,  but  of  circumstances,  under 
which  the  Will  was  made. 

15.  Of  debt  by  legacy. 

16.  Of  settled,  by  testamentary,  portion. 

17.  Not  of  negotiable  bill  by  legacy. 

18.  Of  debt  by  legacy. 

19.  Mot  of  legacy  by  advancement  in  infancy  and  a  legacy 

by  the  executor's  Will,  larger,  but  of  a  different 
nature. 
20*    Not  of  covenant  on  marriage  by  the  widow's  share  under 
the  Statute. 

21.  Of  debt  by  legacy. 

22.  Of  settled,  by  testamentary,  portion. 

23.  Of  legacy  by  portion.  Distinction  of  residuary  bequest* 

24.  Action  pernyitted,  not  directed,  on  presumed  satisfaction 

in  a  hard  case. 
26.    Of  debt  by  legacy  from  parent  to  child. 
2II,    Of  legacy  by  portion. 


MO  SATISFACTION- 


VdL   F^ 


clearly  not  so  intended :  the  presumption  is  not  rebutted 
by  slight  circumstances :  accounts  in  the  testator's  hand- 
writing were  admitted  as  evidence  of  the  circumstances, 
under  which  he  made  his  Will ;  but  not  to  explain  the 
Will.     Hinchcliffe  v.  HinchcUffe.     (See  Nos.  16.  «2.)  IIL  516 

15.  The  Court  will  lay  hold  of  any  circumstances  to  get  out 

of  the  rule,  that  a  debt  is  satisfied  by  an  equal  legacy. 

(See  Nos.  13.  18.  2\.) HI.  529 

16.  Portions  for  children  by  the  Will  of  the  parent  held  a 

satisfaction  of  a  provision  by  settlement  upon  the  in- 
tention :  slight  circumstances  of  difference,  that  would 
repel  the  presumption  of  satisfaction  between  strangers, 
are  not  sufficient  in  the  case  of  parent  and  child.  Sparkes 
y.Cator,    (See  Nos.  14. 22.) 111.530 

17.  A  negotiable  bill  of  exchange  not  satisfied  by  a  legacy. 

Carr  v.  Eastabrooke.  ------  IIL  561 

18.  Nothing  presumed  in  favour  of  the  rule,  that  a  debt  is  sa- 

tisfied  by  a  legacy  equal  or  greater.  (See  Nos.  IS.  15. 21  •)  III.  564 

19*  Legacy  at  twenty-one,  the  interest  for  maintenance,  not 
satisfied  by  advancement  during  minority  for  the  infant*8 
benefit ;  nor  by  a  legacy  larger,  but  of  a  different  nature, 
received  under  the  Will  of  the  executor :  there  being  no 
positive  relinquishment;  though  no  demand  for  ten  years. 
tjce  V.  Brown.    --------  IV.  362 

SO.  Settlement  previous  to  marriage  of  the  wife's  fortune  on 
herself,  with  a  covenant  by  the  husband  in  consider- 
ation of  the  marriagCi  &c.  and  for  making  some  pro- 
vision for  the  wife  and  her  issue,  to  pay  within  three 
months  after  his  death  £6,000  to  the  trustees,  in  trusty 
if  the  wife  should  survive  him,  and  there  should  be  no 
'.issue,  (which  was  the  event)  to  pay  £1,500  to  the  wife, 
her  executors,  &c.  and  to  pay  the  interest  of  the  remain* 
ing  £4,500  to  her  for  life.  She  is  entitled  to  dower: 
and  her  share  under  the  Statute  of  Distributions  is  not 
a  satisfaction  or  performance  of  the  covenant.  Couch 
V.  Straiton. -  IIL  891 

21.  As  to  a  presumed  satisfaction  of  a  debt  by  a  legacy  there 

is  no  distinction  between  the  cases  of  parent  and  child 
and  of  strangers ;  therefore  circumstances  of  difference^ 
as  that  the  legacy  given  bv  the  parent  is  contingent,  are 
laid  hold  of  to  prevent  the  application  of  the  rule  of 
satisfaction.     Tohon  v.  Collins.    (See  Nos.  IS.  15.  18.)  IV.  4SS 

22.  Portion  by  Will  primd  facie  a  satisfaction  of  a  portion 

by  settlement.     --------  IV.  491 

23.  Distinction  between  a  legacy  and  a  residuary  bequest  as 

to  a  presumed  satisfaction  by  the  advancement  of  a 
portion.  The  presumption  as  to  the  former  does  not 
arise  as  to  the  latter ;  and  parol  evidence  of  an  inten- 
tion to  satisfy  cannot  be  admitted  originally ;  as  it  nay, 
where  first  introduced  to  repel  a  presumption.  JFree^ 
manile  s.  Bankea.    (See  Nos.  3  to  7.  26.)  •        -  V.   ^^ 
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Upon  a  question  of  presumption  of  satisfaction  in  a  hard 
case  the  Court  gave  the  executors  leave  to  brbg  an 
action  upon  the  bond :  but  would  not  direct  it.  Reeves 
y.Brymer.         - --  VI-  516 

A  son  placed  by  his  father  in  businessi  accounting  to  hb 
father  for  all  the  profits^  deducting  only  the  expense  of 
bis  board,  having  made  no  demand  for  wages  during 
his  father's  life,  was  held  not  entitled  as  a  creditor  after 
his  father's  death ;  or,  if  he  had  a  demand,  it  was  satis- 
fied by  a  Will,  giving  him  a  legacy  to  a  greater  amount, 
and  other  benefits.    Plume  v.  Plume*  *        ^        ^        Vll.  258 

Presumed  satisfaction  of  a  legacy  by  a  portion :  the  evi- 
dence not  being  sufficient  to  rebut  the  presumption. 
Trimmer  v.  Bayne.    -        -        -        -   .     -        -        ••        VII.  508 

Distinction  as  to  satisfaction  between  the  case  of  double 

i  .portions  and  performance  of  a  covenant.  In  the  former 
small  circumstances  of  difference  are  overlooked.  •»       •  VII.  &%5 

0|fk  of  £500  by  a  father  to  his  daughter  not  a  satiefa&» 
tion  in  part  of  a  legacy  of  £1000  by  a  previous  Will : 
the  presumption  against  double  portions  in  the  case  of 
parent  and  child  being  repelled  by  the  circumstances : 
the  gift  not  by  way  of  portion ;  being  after  the  marriage; 
and  a  particular  motive  appearing  by  declarations  of  the 
testator  to  his  wife,  proved  by  her.  Robinson  v.  Whitley.  IX.  577 

Covenant  in  marriage  settlement  by  the  husband  in  the 
event  of  his  death,  leaving  his  wife  surviving  and  chil- 
dren, within  six  months  aner  his  decease  to  convey,  pay, 
assign,  &c.  one  full  and  clear  moiety  of  all  such  real 
and  personal  estate  as  he  shall  be  seised  and  possessed 
of,  or  entitled  to,  at  his  decease.  Upon  the  principle  .  . 
of  part-performance  the  widow  not  entitled,  in  addition 
to  tne  moiety  under  the  covenant,  to  a  third  of  the  re-< 
sidue  of  the  personal  estate  by  the  intestacy  of  her  hus- 
band. The  personal  estate,  upon  which  the  covenant 
attaches,  is  tiie  residue,  subject  to  the  debts.  Gartli* 
shore  V.  Chalie.  -------  X.       1 

Covenant  to  purchase  and  settle  upon  the  first  and  other 
sons  in  tail  male :  a  purchase  of  less,  equal,  or  greater, 
value,  and  the  conveyance  taken  in  fee,  held  in  perform* 
ance  and  satisfaction.  ....->-  X.9 

Covenant  by  husband  to  leave  or  pay  at  his  death  to  a 
person,  independent  of  that  engagement  entitled  by  law 
to  a  provision :  the  construction  is  to  be  with  reference 

'  to  that ;  and  the  slight  difference  between  leaving  and 
paying,  or,  whether  within  three  or  six  months,  not 
attended  to.       -------        -  X.     13 

Provision  by  Will  in  bar  of  dower  and  thirds  does  not  bar 
the  widow  firom  taking  under  an  intestacy,  by  the  failure 
of  a  legacy.     Distinction  upon  a  marriage  agreement.  -        X.  17,  18 

Portions  by  settlement  for  younger  children,  living  at  the 
death  of  the  survivor  of  the  parents;  with  jbl  proviso,. 
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that  adrancements  should  he  in  satisfaction,  unless  the 
contrary  declared.  The  father  hy  Will,  desiring  the 
settlement  may  be  punctually  complied  with,  made  a 
residuary  disposition  of  real  and  personal  estates  among 
the  yoimger  children,  directing,  that  what  they  may 
have  received  in  his  life  shall  be  brought  into  the  ac- 
count, so  as  to  make  all  equal.  Construction  upon  the 
whole,  that  advancement  in  marriage,  or  otherwise^ 
though  not  the  grammatical  construction,  is  within  the 
pvDviso ;  and,  equality  being  the  object,  an  arrangement 
was  made  upon  that  principle*  One  of  the  younger 
children  havmg  become  the  eldest,  and  therefore  owner 
of  the  estate,  between  the  deaths  of  the  parents,  after 
advances  received  in  satisfaction  of  the  portion  in  the 
former  character,  to  be  considered  a  younger  child  in 
the  account.    Leake  v.  Leake.  ....  X.  4 

S4k  Parol  evidence  admitted,  and  prevailed,  against  the  pre- 
sumption, that  a  debt  is  satisfied  by  a  legacy  of  greater 
amount;  the  Will  also  affording  an  inference  in  favour 
of  that  presumption.   Wallace  v.  PomfreU  -        -  XL  I 

S5.  Parol  eviaence  admitted  upon  the  question  as  to  satisfiio- 

tion  of  portions.         -------  XI.  I 

S6«  Though  generally  a  satisfaction  by  Will  of  a  portion  must 
be  of  the  same  nature,  and  equally  certain,  a  bequest 
of  a  share  in  powder-works,  to  be  made  up  in  value 
£10,000,  charged  with  an  annuity  of  £S0  for  a  life,  was 
held  a  satisfisu^tion  of  a  portion  of  £2,000.  Bengough 
V.  Walker.         - XV.  i 

87.  Land  not  a  satisfaction  for  money ;  nor  money  for  land : 

not  being  ejusdem  generis.  -        ...         -         XV.  « 

58.  As  to  satisfaction  of  a  portion  by  a  residue.    -        •        «         XV.  ' 

59.  Whether  a  portion  of  £2,000  would  not  be  satisfied  by  a 

bequest  of  so  much  of  his  residuary  estate  as  should  be 

of  the  value  of  £2,000,  qutere.  -        .        .         .         XV.  I 

40.  Satisfaction  of  a  legacy  by  a  parent  to  a  child  by  a  por- 

tion of  the  same  amount,  though  with  some  circum- 
stances of  difference.  Whether  parol  evidence  can  be 
admitted  originally  of  an  intention  to  substitute  the  one 
provision  for  the  other,  or  only  where  it  is  first  offered 
against  the  presumption,  it  is  clearly  admissible  to  shew, 
that  the  father  was  the  author  of  the  portion :  vis.  by 
stipulating  on  joining  in  the  marriage  settiement  of  his 
eldest  son  for  a  charge,  and  giving  up  interests  in  con- 
sideration of  it.     Hartopp  v.  Hartopp.       ...      XVII.  1 

41.  In  the  case  of  double  provisions  by  a  father  for  a  child, 

sUght  circumstances  of  difference  not  regarded.    -         -      X  VIL  li 

42.  Impued  satisfaction  of  a  debt  from  a  father  to  his  child 

by  a  marriage  portion  of  a  greater  amount.  Chave  v. 
Farrani.    - XVUI. 

43.  The  presumption  of  intention  to  satisfy  a  legacy  by  a 

portion  to  a  child  from  a  parent,  or  a  person  placing 
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himself  in  loco  parentis^  not  raised  upon  a  legacy,  not 
described  as  a  portion  ;  the  legatee,  reported  to  );e  the 
testator's  natural  daughter,  described,  not  so,  but  as  the 
daughter  of  another  man.  Ex  parte  Pye  and  Duhost. 
44f.  The  law  does  not  acknowledge  the  relation  of  a  natural 
child ;  who  is  therefore  considered  as  a  stranger  within 
the  rule  of  satisfaction  of  a  legacy  primd  facie  by  an 
advance  of  money.     (See  Nos.  47.  50.) 

45.  Portion  by  settlement,  vested  at  twenty-one,  or  marriage 

of  daughters,  to  be  paid  at  the  death  of  the  surviving 
parent ;  if  the  parents,  or  either,  should  in  their  or 
either  of  their  life-time  settle,  give,  or  advance,  money, 
lands,  &c.  in  marriage  or  otherwise,  such  advancement 
to  be  taken  as  part  or  the  wliole  of  the  portion,  unless 
the  contrary  declared  in  writing.  A  legacy,  payable  at 
twenty-one,  a  satisfaction  pro  ianto,  Onslow  v.  Milcheli. 

46.  Rule  as  to  aatisfaction  of  a  portion  by  a  legacy,  that  there 
.  must  be  some  express  evidence,  or  at  least  a  strong  pre- 

8umptif)n,  that  it  was  intended  as  such.  Slight  variation 
in  the  time  of  payment  lietween  twenty-one  and  twenty- 
pne  or  marriage,  immaterial.        .... 

47.  Presumption  of  satisfaction  of  a  legacy  by  a  ]iortion  from 

a  parent  or  person  in  loco  parentis^  not  applied  to  an 
illegitimate  child :  no  relationship  existing  in  law :  nor 
recognized  expressly  or  by  inference  by  the  testator, 
neither  a  legal  parent,  nor  assuming  the  parental  cha- 
racter, or  discharging  parental  duties;  and  nothing  in 
the  nature  or  manner  of  the  legacy,  indicating,  that  it 
was  given  as  a  portion  by  a  father  for  his  child.  Wetherl/y 
▼.  Dixon.     (See  Nos.  44.  50.)     -        -        -        -        - 

48.  No  general  rule,  that  a  second  gift  must  be  understood 

as  substitution,  not  addition :  but  a  reasonable  pre- 
sumption, that  a  debtor  does  not  mean  to  pay  twice.    - 

49.  Origin  of  the  presumption  against  double  poitions  from 

giving  the  name  of  debt  to  a  portion  from  a  father  to 
child,  not  perhaps  with  great  propriety  in  a  country, 
where  there  is  no  claim  to  any  thing  in  the  nature  of 
legitime.  To  come  within  that  rule  the  donor  must  be 
parent,  or  in  in  loco  parentis ;  and  the  first  gift  must  be 
in  nature  of  a  portion.        ------ 

50.  Distinction  between  legitimate  and  illegitimate  child,  as 

to  the  presumption  against  double  portions,  favourable 
to  the  latter.     (See  Nos.  44.  47.)         .... 

51.  Subsequent  provision  for  a  legatee  not  of  itself  an  ademp- 

tion. -        -        -        -        -- 

See  Baron  and  Feme  45.  Bill  of  Exchange  14.  Creditor 
and  Debtor  9,  Election,  Evidence  \2.  Portion  1,2. 
Power  {Appointment  14.  64.)  Purchase  13.  Will  161. 
189  to  193. 
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SCANDAL. 

1.  Answer  referred  by  another  defendant 

2.  Reference  on  application  of  any  one  not  a  party  :  even 

without  motion. 

3.  Not  what  is  relevant. 

4.  Principle  of  reference  in  the  first  instance, 

6.  Distinction  between  plaintiff  or  defendant  referring  not 
applicable. 

6.    Affidavit  in  bankmptcy  taken  off  the  file. 

7*  Allegations  material  not  impertinent :  relevant  and  per- 
tinent, though  false  and  of  whatever  nature,  not 
soandaloQs. 

8.  Expunged,  whether  in  suit  or  bankruptcy,  and  without 
application. 

_'r  Any  proceeding  referred,  before  the  Master,  in  bank- 
11*1     ^^9^7*  lunacy;  and  of  course. 

1.  Answer  referred  for  scandal  on  the  motion  of  another 

defendant.     Coffin  ▼.  Coffin.       -        -        -        ^         -  VI.  514 

S.  Reference  for  scandal  upon  the  application  of  any  one, 

not  a  party,  or  even  without  a  motion.  ...  VI.  514 

S.  "What  is  material  or  relevant  not  to  be  considered  scandal.  VI.  514 

4.  Principle  of  referring  scandal  to  the  Master  in  the  first 

instance.    --.-----.  VI  515 

5.  Difference  between  plaintiff  and  defendant,  referring  for 

impertinence,  not  applicable  to  scandal.       ...  VI.  515 

6.  AflSaavit  in  bankruptcy  ordered  to  be  taken  off  the  file, 

as  irrelevant  and  scandalous;  with  costs  as  between  at- 
torney and  client.     Ex  parte  Simpson*         ...         XV.  476 

7.  Allegations,  material  to  tne  issue,  are  not  impertinent ; 

and,  being  relevant  and  pertinent,  though  they  may  be 

false,  and,  of  whatever  nature,  are  not  scandalous.        -         XV.  477 

8.  Scandalous  matter,  as  allegations  reflecting  upon  moral 

character  and  not  relevant  to  the  subject,  to  be  ex- 
punged from  the  record,  whether  in  a  suit,  or  bank- 
ruptcy ;  and  without  an  application.     -        .         -         -         XV.  477 

9.  Any  proceeding  may  be  referred  for  scandal  and  imperti- 

nence ;  as  a  state  of  facts  before  the  Master  and  affidavits 

in  bankruptcy.     Erskine  v.  Garthshare.       ...    XVIII.  114 

10.  Jurisdiction  to  expunge  scandal  from  an  affidavit  in  lunacy 

or  bankruptcy,  on  reference  to  the  Master.    Ex  parte 

LeHeup XVIII.  221 

11.  Motion  of  course  to  refer  a  Bill  or  an  Answer  for  imper- 

nence  or  scandal        .......    XVIII.  22S 

See  Answer  15.     Counsel  1.     Pauper  7.     Practice  138. 
286.  868. 

SCHEDULED  CREDITORS. 

See  Party  21. 

SCHOOL,  Public. 
Sec  Charity  50.  72. 
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SCOTCH  AFFIDAVIT. 

See  Evidence  57. 
SCOTLAND. 

See  Bankrupt  26.  27.  Charity  67.  B2.  Legacy  53.  Mar- 
riage 4»  Ne  exeat  Regno  2&.  Perpetuity  6.  Practice, 
363. 

SEAL,  GREAT. 

See  Patent  9. 

SEALING  AND  SIGNING. 

See  Deed  8.     Devise    (Exectitian  3.) 
SECOND  COMMISSION. 

See  Bankrupt  {Certificate  25.) 

SECURITIES  DEPOSITED. 

See  Bankrupt  {Proof  28.) 

SECURITY  FOR  COSTS. 
See  Lien  11. 12.     Practice  140.  324.     WiU  272. 

SEISIN. 
See  Pleading  54. 

SEPARATE  AND  JOINT  COMMISSION. 

See  Bankrupt  15.    {Certificate  21.)    (Parlner  13. 19.) 

SEPARATE  AND  JOINT  CREDITORS. 

See  Asieti  41.  Bankrupt  5.  6.  28.  55.  {Assignee  30.  34.) 
(Election  9.)  (Proof  20.)  Creditor.  Partner  25. 
&l-oJf  1. 

SEPARATE  ESTATE. 
See  Baron  and  Feme. 

SEPARATE  EXECUTION. 
See  Execution  3. 

SEPARATE  MAINTENANCE. 

See  Baron  and  Feme  {Alimony  2.) 

SEPARATE  PROPERTY. 

See  Baron  and  Feme. 

SEPARATE  REPORT. 

See  Practice  10. 

SEPARATION. 
See  Baron  and  Feme  {Separate  Maintenance  1.  2.  3.) 

SEQUESTRATION. 

1.  On  mesne  process:  whether  a  sale  farther  than  to  pay 

the  expenses. 

2.  On  mesne  process  application  of  profits:  sale  refused. 

3.  Discharged  by  appomtment  of  a  Keceiver. 

4.  Perishable  commodities,  &c.  sold. 

5.  Mortgagee  examined  pro  interesse  suo, 

6.  Contempt  to  disturb  possession  under  it.     Right  of 

judgment  creditor. 
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1.  QutBre^  whether  there  can  be  any  sale  of  goods^  taken 

under  a  Sequestration  upon  mesne  process^  farther  than 

to  pay  the  expenses.     Hales  v.  Sltafioe*      -         -         -  I.    86 

2.  Bill  for  an  account  taken  pro  confesso  against  surviving 

executor  and  devisee  in  trust;  and  leasehold  estates 
taken  under  a  Sequestration  for  want  of  an  Answer : 
the  Court  would  not  order  the  sequestrators  to  sell ; 
but  directed  them  to  apply  the  profits.  The  Court  also 
ordered  the  dividends  of  money  in  the  Bank  on  the 
testator's  account  to  be  paid  under  the  Will ;  bpt  could 
not  order  the  Bank  to  transfer  before  the  Act  36  Geo.  3. 
c.  90.    SJiaw  V.  Wright.  HI.   22 

3.  Appointment  of  a  Receiver  in  the  place  of  the  seques- 

trators discbarges  the  Sequestration.    Shaw  v.  Wright.  IIL   22 

4.  The  Court  will  sell  perishable  commodities,  rents  paid  in 

kind,  or  the  natural  produce  of  a  farm,  under  a  Se- 
questration.       --....-.  ni.   2S 

5.  Upon  a  Sequestration  a  mortgagee  must  come  to  be  ex- 

amined pro  inter  esse  suo.  ---.--  VI.  288 

6.  Contempt  to  disturb  sequestrators  in  possession.    If  the 

Sequestration  is  executed,  a  judgment  creditor,  though 
prior,  can  only  claim  to  be  examined  pro  interesse  suo ; 
if  not  executed,  he  may  take  execution.      ...  IX.  SSS 

See  Payment  into  Court  I.      Pleading  {Demurrer  17.) 
Practice  122.  207.  254. 

SERJEANT  AT  ARMS. 

See  Practice  316. 

SERJEANT  AT  LAW. 

See  Vol.  IV.  page  851. 

SERVANT. 
See  Evidence  (Pedigree  7.)    Fraud  7.  90.     Legaeg  42. 
Maintenance  2. 

SERVICE. 
See  Baron  and  Feme,    Injunction  89.    Practice  122. 124. 
125.  317.  3B0.  384.     Ward  of  Cknart  9. 

SET-OFF. 

1.  At  law  not  between  joint  and  separate  debts. 

2.  Demurrer:  as  mailer  of  set-oflT;  and  capable  of  proof 

at  law. 

3.  Equitable  on  fraaci ;  though  not  at  law. 

4.  No  relief  in  natore  of  it  against  separate  creditor  of 

bankrupt,  indebted  to  the  partnership  to  a  greater 
amount. 

5.  At  Jaw  not  between  joint  and  separate  debts. 

6.  Under  express  prouiisc  of  creditor  to  pay  a  loan  bjr 

debtor. 

7.  Not  of  debt  to  wife,  when  sole,  against  debt  from  hus- 

band to  the  bankrupt. 

8.  Not  of  rigbt  of  action  on  policy  of  insurance  against  9l 

debt  from  the  bankrupt. 

9.  In  Equity  long  before  the  Statute. 
10.    Equitable  on  mutual  credit ;  though  no  mutual  debts. 
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1.  At  law  there  can  be  no  set-off  between  joint  and  separate 

debts.    (See  No.  6.)  ------  HI.  248 

£•  Bill  by  insurance  broker  for  a  discovery  and  account  of 
money  paid  and  received  by  him  in  that  capacity  on 
account  of  the  defendants,  and  money  due  to  him  for 
commission,  &c.  and  for  promissory  notes  indorsed  to 
him ;  and  to  restrain  an  action,  as  brought  contrary  to 
the  universal  custom  of  the  business.  Demurrer  al- 
lowed :  the  subject  being  matter  of  set-off,  and  capable 
of  proof  at  law.    Dinmddie  v.  Bailey.       -        .        -  YI,  196 

3.  Equitable  set-off  under  circumstances ;  when  there  could 

be  none  at  law;  viz.  bankers,  directed  to  lay  out  money 
in  Navy  Annuities,  not  doing  so;  but  representing,  that 
they  had ;  making  entries,  and  accountmg  for  the  divi- 
dends, accordingly ;  and  taking  a  joint  promissory  note 
from  the  party,  under  that  supposition,  and  her  brother, 
to  secure  a  debt  from  him  to  them ;  upon  which  the 
assignees  under  their  bankruptcy  sued  him  alone.  Order 
for  proof  of  the  balance,  setting  off  the  debt  upon  the 
note;  an  injunction,  and  delivery  of  the  note.  This 
case  rests  upon  the  fraud.    Ex  parte  Stephens.    XI.  24.    XIX.  467 

4.  Separate  Commission  of  Bankruptcy.    Relief  in  the  na- 

ture of  set-off  against  a  separate  creditor  of  the  bank- 
rupt, indebted  to  the  partnership  to  a  greater  amount^ 
refiised.    Ex  parte  Twogood.    -        -  -        -  XI*  517 

5.  Joint  and  separate  debts  cannot  be  set-off  against  each 

other  at  law.    (See  No.  1.)  .        -        .        -        .  XL  519 

6.  Set-off,  where  a  creditor  had  borrowed  from  the  debtor 

under  an  express  promise  to  pay.     Taylor  v.  Okey.     -       XIII.  180 

7.  A  debt  from  a  bankrupt  to  a  married  woman,  dam  sola, 

cannot  be  set  off  against  a  debt  from  her  husband  to 

the  bankrupt.    Ex  parte  Bktgden.     .        -        .        -      XIX*  465 

8.  The  benefit  of  a  policy  of  insurance,  previous  to  the 

bankruptcy  of  the  insured,  upon  a  loss  after  it,  passes ; 
and  gives  a  right  of  action  to  the  assignees,  not  capable 
of  set-off  against  a  debt  from  the  baimrupt.  Ex  parte 
Blagden. XIX.  465 

9.  Distinction  between  set-off  in  Equity  and  at  Law.     In 

Equity  it  prevailed  long  before  the  Statute.  -        -       XIX.  467 

10.  Equitable  set-off  upon  mutual  credit ;  though  no  mutual 
debts,  upon  which  a  set-off  could  be  maintained  at  law. 
James  v.  Kynnier.     -.-.--•  V.  108 

See  Bankrupt.    Baron  and  Feme  69.    Lien  21. 

SETTLEMENT. 

1.     By  f^me  sole,  immediately  before  marriage,    without 
notice  to  the  basbaod  established. 

'  S  Not  corrected,  unless  on  something  in  the  recital,  &c. 

4.    Creditor  impeacbiog  must  state  fraud ;  and  get  judg« 
ment. 
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5.  Reformed  by  the  recital. 

6.  After  marriage,  in  parsnaDce  of  agreement  before,  rap- 

ported  against  fraud. 

7.  Creating  charge,  though  for  a  volanteer,  not  revoked 

by  a  general  revocation  merely  for  partition ,  &c. 

8.  Reformed  by  a  letter  from  the  mother  on  marriage  of 

her  daugbter. 

9.  Reformed  against  husband's  devisee,  but  not  creditors, 

by  his  instructions. 

10.  To  children  according  to  appointment  and  in  default 

thereof  over,  construed  in  defaalt  of  appointment, 
not  children. 

11.  Of  personal  estate  implied  conformable  to  limitations 

of  real. 

1.  A  woman  pending  a  treaty  of  marriage  with  A.  setded 
all  her  property  to  her  separate  use  with  his  approba- 
tion :  a  lew  days  after  B.  by  a  stratagem  induced  her  to 
marry  him  the  day  after  she  first  thought  of  it:  JS.  had 
no  notice  of  the  settlement:  the  settlement  was  esta- 
blished ;  and  a  deed  of  revocation,  obtained  by  duress, 
set  aside.     Countess  of  Strathmore  v.  Bowes.       -         -  I. 

&.  Marriage  settlement  not  altered  in  favour  of  the  intention ; 
the  recital  being  too  general,  and  nothing  dehors  the 
words  to  do  it  by.  Doran  v.  Ross.  (See  Nos.  8. 6. 8. 9.)  L 

S.  If  any  thing  in  the  recital,  by  which  to  correct,  it  may  be 

done.     (See  Nos.  2. 5.)       -        -        -        -        -        -^  L 

4.  Creditor  to  impeach  a  settlement  for  fraud  must  state, 

that  he  is  defrauded  by  it,  and  get  judgment  for  his 

debt.  -        -        r    •     -        ".       ".      -        "       .•  ^' 

5.  Settlement  reformed  according  to  intention  declared  in 

recital.     (See  Nos.  2.  3.) I,  1 

6.  Settlement  after  marriage  of  the  wife's  property,  reciting, 

and  in  pursuance  of,  a  parol  agreement  before,  in  trust 
as  to  part  of  the  produce  to  the  separate  use  of  the 
wife ;  as  to  the  rest,  for  husband  for  life,  then  for  wife 
for  life,  then  among  the  children  according  to  appoint- 
ment of  the  survivor,  good  against  creditors  of  the  hus- 
band. Their  bill  to  set  it  aside  was  dismissed  with 
costs;  and  defendants  were  held  entitled  to  that  judg- 
ment even  against  a  plaintiff*,  who  was  made  so  without 
authority :  but  his  whole  expense,  and  also  the  whole 
expense  above  the  costs  taxed  of  all  the  defendants,  ex- 
cept the  husband,  wer-e  decreed  to  be  paid  by  the  So- 
licitor for  plaintiffs;  the  transaction  being  considered  as 
a  combination  between  the  husband,  tlie  creditors,  who 
authorized  the  bill,  and  the  Solicitor,  to  defraud  the 
children.    JOundas  v.  Dutens.     -----  I,  II 

7.  Charge  well  created  by  settlement,  though  for  a  volunteer, 

not  revoked  by  general  revocation  of  the  uses  under  a 
power  for  the  mere  purpose  of  partition  of  joint  estate, 
and  rc«settling  to  the  same  uses  the  separate  part  to  be 
{;^ken  on  partition.    Earl  of  Vxbridge  v.  Bayly,         •  If  5 


SETTLEMENT. SEWERS.  HOB 
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8.  Settlement  reformed  in  favour  of  the  younger  children 

against  the  heir  of  the  mother,  claiming  the  reversion, 
by  a  letter  from  her  on  the  marriage  oi  her  daughter, 
stating  the  intention.     Barstow  v.  KUvington.     (See 

No.  2.)      -        -     .  -        -        - .      -        -        - .      -  V.  598 

9.  Settlement  after  marriage  reformed  in  favour  of  the  issue 

against  the  devisee  of  the  husband,  claiming  under  the 
reversion,  by  his  letter  of  instructions  for  drawing  the 
settlement:  but  this  equity  did  not  prevail  against  cre- 
ditors.    (See  No.  2.)     Jenkins  v.  Quinchant.       -        -       Y.  596,  n. 

10.  Settlement  to  such  uses  as  the  husband  and  wife  shall 

jointly  appoint,  and  in  default  of  such  appointment,  to 
them  for  life  ;  and  after  the  decease  of  the  survivor  to 
the  use  of  all  or  any  of  the  child  or  children  of  thera 
in  such  shares  and  proportions,  and  for  such  estate  and 
estates,  term  or  terms,  and  payable  at  such  time  or 
times,  and  in  such  manner  and  form,  as  the  husband 
should  by  deed  or  will  appoint ;  and  in  default  thereof 
to  him  and  his  heirs.  The  event,  upon  which  the  last 
limitation  depends,  is  default  of  appointment,  not  of 
children.     Jenkins  y.  Quinchant.         -        -        -        -      V.  596|  Um 

11.  Devise  in  strict  settlement,  with  power  to  the  tenants  for 

life  to  jointure,  on  condition  that  two-thirds  of  the  por- 
tion should  upon  such  marriage  be  settled;  one-third 
upon  the  eldest  son  of  the  marriage,  and  one  other  third 
upon  the  younger  children.  Upon  the  intention,  that 
the  settlement  should  be  conformable  to  the  limitations 
of  the  real  estate,  a  trust  for  the  father  for  life  waa 
established  :  and  the  interest  of  the  eldest  son  was  not 
to  be  devested  except  by  his  death  under  twenty-one 
^without  issue  male.    BurreU  v.  CndctUey.  -        -        XV.  544 

See  Ariieleg  1.  Baron  and  Feme  47*  96.  Camtruetion 
6.  {Contingent  Interest  1.)  Contract  J.  3.  20.  Frati^ 
duknt  Settlement,  Infant  1.11.  Lease  (Renewal  6,) 
^tit/action  22.     Ward  of  Court  1. 

SETTLEMENT.  POST-NUPTIAL, 

See  Creditor  3. 

SEVERAL  BOND, 

See  Bond  9.  10. 

SEWERS. 

1.  Generally  the  remedy  against  the  act  of  the  Commis* 
sioners  by  Certiorari,  not  InjiiDction. 

)•  Injunction  against  the  act  of  the  Commissioners  of  Sewers, 
reducing  the  height  of  water  in  a  river,  dissolved :  there 
being  a  much  shorter  remedy  by  Certiorari  in  the  Court 
of  King's  B^ch;  who  interfere  with  great  caution. 
Whether  there  may  be  cases,  in  which  a  Court  of  Equity 
ivpuld  ipterfere,  qu^re,    JCerrison  v.  Sparrow^  ^      XIX,  44d 


mo  SHELLEY'S  CASE,  Rule  it.^^— SHIP:  OWNER. 
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SHELLEY'S  CASE,  Rule  in. 
See  Heir  7.  8. 

SHERIFF. 
See  JwrisdicHom  20. 

SHIP. 

1.  Lien  of  master  for  necessary  repairs  abroad  withoat 

hypothecation. 

2.  Cannot  be  pledged  for  repairs  here  withoat  special  con- 

tract 

3.  Lien  by  the  Ctrt7  Law. 

4.  And  cargo  subject  to  master's  hypothecation. 

6.    Express  hypothecation  for  repairs  here :  not  abroad,  ia 
Ireland^  6ic, 

6.  Lien  of  master  for  repairs,  6ec»  abroad,  withoat  hypo- 

thecation, against  third  persons. 

7.  Lien  for  goods  thrown  overboard  not  extended  to  In- 

janctiou  against  dcHveriog  the  cargo,  &c.    Adjust- 
ment not  confined  to  arbitration. 

1.  Lien  of  the  master  of  a  ship  by  biUs  drawn,  and  payments 

made,  for  necessary  repairs,  abroad,  in  the  prosecution 
of  the  voyage ;  though  no  instrument  of  hypothecation. 
(See  Nos.  6.  6.)    Hussey  ▼.  Christie.  .        -        -      XIIL  5 

2.  For  repairs  of  a  ship  in  this  country  the  owners  are  per- 

sonaUy  liable ;  and  the  ship  cannot  be  pledged  without 

a  special  contract.       -------       XHI.  S 

S.  By  the  Civil  Law  there  is  also  a  lien  upon  the  ship ;  fol- 
lowing her  into  the  hands  of  purchasers,  in  different 
countries,  for  different  periods.  -        -        -        -       XIIL  S 

4.  Power  of  die  master  to  hypothecate  the  cargo,  as  well  as 

the  ship,  for  a  reasonable  purpose,  only  for  the  benefit 

of  the  ship  and  cargo.        ------       XQL  S 

5.  Distinction  of  the  law  of  England^  requiring  an  express 

hypothecation  for  repairs  of  a  ship  in  England,  does 
not  take  place  as  to  repairs  abroad ;  and  Ireland,  Jer^ 
set/,  and  Guernsey,  are  foreign  countries  for  this  pur- 
nose.    (See  Nos.  1.6.)       ------      Xffl.  S 

6.  The  master  may  have  a  lien  (for  repairs,  &c  abroad,) 

without  an  instrument  of  hypothecation,  against  a  third 

person.     (See  Nos.  1.  5.)  -        -        -        -        -       XIIL  6 

7.  Lien  for  general  contribution  to  individual  loss  by  pro- 

perty thrown  overboard  for  the  safety  of  the  ship,  under 
the  right  of  the  macter  to  require  security,  not  extended 
to  an  Injunction  against  delivering  the  cargo,  receiving 
the  freight,  and  parting  with  any  share  of  the  ship. 
The  mode  of  adjustment  not  confined  by  usage  to  arbi- 
tration.   HaUeit  v.  Bousjield. XVIH  1 

See  Bankrupt  {Reputed  Owner  1.)     East  India  Ship. 
Freight  1.    Lien  28.  29 

SHIP-OWNER. 
See  Bankrvpt. 


SHlP-ICfiOlSTRY^ SPECIFIC  DEVISE  AMb  LEGACY.    «7I 

Vol.    Pafe 

SHIP  REGISTRY. 

See  Partner  14.    Registry.     Vendor  and  Vendee  18» 

SHORT  BILLS. 

1.  The  property  of  remitter,  subject  to  acconnt. 

1.  Short  biQsy  remitted  to  a  banker,  the  property  of  the  re- 
mitter, subject  to  acceptances,  &c.  on  his  account.      *       XIX.  S49 

See  Banker  2.    Bankrupt  (Lien  2.  3.  4.  6.  6.)  (Reputed 
Owner  8.)    Bill  of  Exchange. 

SIGNING  AND  SEALING. 

See  Deed  8.    Devise  (Execution  Z.  5.) 

SIMPLE  CONTRACT  DEBT. 
See  Interest  1 .     WiU  32.  34. 

SIX  CLERKS. 

1.  Formerly  the  ouly  attoroies  of  the  Court.     Establish- 
meut  of  the  Sixty  Clerks  under  ihem. 

1.  The  Six  Clerks  formerly  the  only  attonries  of  the  Court* 

Establishment  of  the  Sixty  Clerks  under  them.  -       XIX.  197 

SIX  CLERKS'  CERTIFICATE. 

See  Practice  94,  24G. 

SMUGGLING. 

See  Contract  (Illegal  2.  7. 9.) 

SOLICITOR. 
See  Aiiemeg  and  Solieitor.     Bankrupt  (Ad  of  Bank'* 
ruptcg  5.)    (Cknts  1.)     Contract  83.    Interpleader  6*  > 
Mortgage  33.     Principal  and  Agent  8.    Receiver  6. 
Settlement  Q, 

SOUTHWARK. 

See  Jurisdiction  20. 

SPECIAL  OCCUPANT. 
See  Assets  49.    Infant  33.     Occupant.     Will  eOL 

SPECIFIC  CHATTEL. 
See  Chattel.      Will  11. 178. 196. 197. 


I] 


SPECIFIC  DEVISE  and  LEGACY. 

Of  stocky  ring,  &c. 


3. 

4.    Not  of  personal  estate,  merely  as  combined  with  a 

devise. 
6.    Not  without  something  marking  the  specific  thing. 

6.  Bequest  of  furniture,  **  plate  excepted.'' 

7.  Not  liable  to  contribute  to  pecuniary  legacies. 

1.  Bequest  of  stock :  if  the  testator  has  it  at  the  time,  it  is 
specific  I  and  any  act,  destroying  it,  proves  an  intention 


m         SPECIFIC  DEVISB  ahd  LEGACY. STATUTE. 

to  revoke.    If  a  ring  or  a  picture  bequeathed  cannot  be 
found,  that  cannot  be  rectified.  ....  UL  SIO 

S.  Specific  legacy  of  stock  decreed  according  to  the  vahie 
at  the  time  it  ought  to  have  been  transferred.    Morley 

v.Bird^ nLea 

5.  Dividends  on  specific  legacy  of  stock,  from  the  death  of 

the  testator.     Barringian  v.  Tristram,        ...  YL  S45 

4»  Request  of  personal  estate  not  held  specific  merely  firom 
being  combined  with  a  devise  of  land.    Home  ▼•  JSar/ 

of  Dartmouth. -         VII.  1S7 

5*  Legacies  not  specific  without  something  marking  the  spe-> 
cific  thing ;  as  the  description  **  my  stock,**  &c.  A  mere 
direction  to  transfer,  and  that  so  much  capital  be  kept 
in  the  same  public  fund,  is  hot  sufiicient.  Sibley  v.  Perry.         VII.  S2S 

6.  Construction  of  a  bequest  of  furniture,  plate  excepted, 

as  a  specific  disposition  without  notice  of  plate.  -       XIX.  6M 

7.  Specific  legacy  not  Uable  to  contribute  to  pecuniary  lega- 

cies. -..-----        -       XIX.  645 

See  A$set9  15.  21.  Demxe  1. 12.  Executor  75.  94.  Xe» 
gacy  32.  86.  97.  88.  40.  41.  47.  56.  Residue  15.  JVmmS 
14.  59.     WiU  11.  178.  196.  197.  3081 

SPECIFIC  PERFORMANCE- 

See  Auction  4.  10.  Chattel  1.  2.  Qmiract.  Lamdhrd 
and  Tenant  40.  53.  Party  2.  Pleading  {Answer  11.) 
Practice  32.     Purchase  46.     Stoeh  9. 

SPIRITUAL  COURT. 

See  Baron  and  Feme  {Separation  7.)  Ecclesiastical  Court, 
Jurisdiction  U.  2S.  Marriage  2.  Praotiee\46,  WiU 
277. 

SPRIJJGING  USE. 
See  Use  3. 

STALE  DEMAND. 

See  Laches  8. 

STAMP. 
See  Bankrupt  (Petition  3.)     Contract  16.    Jurisdiction  17. 

STATE,  FOREIGN  and  INDEPENDENT. 

See  Enemyl,    Foreign  State.    Jurisdiction  2.     Pleading  2. 

STATUTE. 

1.  Not  confiued,  but,  if  doubtfai,  explained,  by  the  pre- 

amble. 

2.  Remedial  construed  liberally. 

3.  General  words  construed  generally.    Exeoption. 

4.  Clear  and  express  enactment  not  controlled  by  the  pre- 

amble. 

L  If  the  enacting  part  of  a  Statute  will  bear  only  one  inter- 
pretation, the  preamble  shall  not  confine  it :  if  doubtftil, 
the  preamble  may  be  applied  to  throw  light  upon  it. 
(See  No.  4.) •      XHL  36 


STATUTE.-,-STOCK. 

S.  Liberal  construction  of  a  remedial  statute.  •  «  « 
S.  General  words  in  a  statute  must  receive  a  general  con* 
struction;  unless  there  is  in  the  statute  itself  some 
ground  for  restraining  their  meaning  by  reasonable  con- 
struction, not  by  arbitrary  addition  or  retrenchment.  - 
4.  The  preamble  of  an  Act  of  Parliament,  though  it  may 
assist  ambiguous  words,  cannot  control  a  clear  and  ex« 
press  enactment.    (See  No.  1.)    Lees  v.  SummersgiU. 

See  Infant  28.     KmgM  Printer.    Practice  36.  233  ,  Pre-     ^ 
tumption  1&. 

STATUTE  OF  DISTRIBUTIONS. 

See  Advancement  1.  Executor  73.  JRepresentative  19. 
IVm  207.  251.  252.  253. 

STATUTE  OP  FRAUDS. 

See  Amction  7.  8.  CkaHty  42.  CrnUrad  3.  11.  74.  79« 
80.  89.  90.  Devise  (Execution  2. 3.)  (  Witness  3.)  Evi- 
dence (Party  II.)  (Witness  \4.)  Frauds  M.  (Stat,  of .) 
Pleading  11.  (Aruwer  11.)  Principal  and  Surety  16. 
23.     WiU  186.  (Execution  1.  3.  4.)  (Republication.) 

STATUTE  OP  FRAUDULENT  DEVISES. 

See  Charge  12. 

STATUTE  OP  LIMITATIONS. 

See  Limitation  (Time.)    Pleading  23.  32. 

STATUTE  OF  LUNATICS. 

See  Lunacy  5. 

STATUTE  OP  USES. 
See  Will  (Executory  Devise  2^ 

STATUTE  OP  WILLS. 
See  Will  8. 

STATUTES  ENABLING  and  RESTRAINING^ 

See  Lease  1. 

STEWARD. 
See  Account  4.    Fraud  5.     Injunction,     Party  2.     Piin^ 
cipal  and  Agent  22.  23.  26.     Trust  76. 

STIRPES. 
See  Distribution. 

STOCK. 

1. 1  Right  under  agreement  for  a  transfer^  in  case  of  fall 

2.  )       or  rise. 

3.  Not  the  correct  title  of  the  3  per  cents* :  a  perpetoal 

annuity. 

4.  Bonus  on  Bank  Stock  held  capital.    (See  the  note, 

Vol.  IV.  page  802.) 

5.  Bequeathed  without  two  witnesses,  subject  to  the  Will. 

6.  Death  of  trustees  under  a  foreign  Will,  and  no  repre^ 

aentation  here,  not  within  Stat  36  Geo.  3.  c.  DO* 


Tol.    Paf^e 

XUL  253 


XVn.    91 


XVa  508 


VH  STOCK. 


VoL 


7.  Costs  to  the  Bank,  resisting  a  transfer  rnider  an  ngreo* 

ment  to  relinqaish  a  life  interest  in  specific  beqnesl. 

8.  Interest  in  it  a  perpetnal  annuity,  subject  to  redempticMi. 

9.  No  specific  performance  of  agreement  to  transfer. 

10. )  Bonos  on  Bank  Slock  held  capital  (See  note.  Vol.  IV* 

11.  S       P»go  B02.) 

12.  As  to  the  jorisdiction  orer  it  for  creditors. 

18.  Order  under  StaL  3G  Geo.  3.  c.  90,  on  admitted  dis- 
obedience of  an  order  to  transfer. 

14.  Injunction  by  the  Bank  against  executors  action  failed ; 
as  unnecessary,  if  the  action  could  not  be  main- 
tained :  otherwise  for  want  of  equity. 

16.    Not  liable  to  debts  during  life  except  on  bankroptcy. 

16.  Taken  as  at  the  time  of  appropriation. 

17.  Passes  by  indefinite  bequest  of  the  diTidends* 

!•  Transfer  of  stock  by  way  of  loan  upon  bond,  with  con- 
dition to  replace  tne  stock  six  months  after  the  date, 
and  in  the  mean  time  to  pay  interest  at  5  per  cent.  The 
stock  not  being  replaced,  and  being  depreciated,  the 
obligee  is  entitfed  to  the  value  of  the  stocK  at  the  time 
of  the  transfer  with  interest  at  5  per  cent,  to  the  date 
of  the  Keport ;  credit  being  given  for  some  payments  on 
account  of  the  principaL  Forrest  v.  Elwes^  -        -  IV . ' 

S.  In  an  action  recently  after  breach  of  an  agreement  to 

transfer  stock  the  rise,  if  any,  would  be  given  in  damages.  IV. ' 

8.  The  3  per  cents,  are  perpetual  annuities  granted  for  ever, 
redeemable  by  the  public.  The  common  expression 
therefore  of  "  £100  Stock,"  &c.  is  incorrect  (See  No.  8.)  IV.  ' 

4.  The  5  per  cent,  annuities  of  1797,  created  upon  the  sub- 

acription  of  the  Bank  for  the  public  service,  and  in  pur- 
suance of  a  resolution  of  the  Bank  divided  among  the 
proprietors  of  the  Bank  Stock  pro  raid,  considered  as 
an  accretion  to  the  capital ;  and  therefore  a  person  en« 
titled  for  life  had  the  benefit  of  it  by  way  of  dividend 
only.    Brander  v.  Brander  (a).    (See  Nos.  10.  1 1.)      -  IV.  8 

5.  Stock,  bequeathed  by  a  Will  without  two  witnesses,  is 

subject  in  the  hands  of  the  executor  to  the  directions  of 
the  Will;  even  for  the  purpose  of  a  residuary  bequest*  YII.  4 
6*  Trustees  under  a  foreign  Will  dead ;  and  no  personal  re- 
presentation taken  out  in  this  country :  not  a  case  for 
relief  by  directing  a  transfer  of  stock  within  the  Statute 
36  Geo.  3.  c.  90.    Lee  v.  The  Bank  of  England.  -       VIII. 

7.  Specific  bequest  of  stock  to  the  executrix  for  life,  and 

after  her  death  to  her  daughter  absolutely  at  twenty-one. 
The  Bank,  resisting  a  transfer,  according  to  an  agree- 
ment to  relinquish  the  life  interest,  without  the  direction 
of  the  Court,  are  entitled  to  costs.  Austin  v.  The  Bank 
of  England.      --------       VHI.  j 

8.  The  interest  in  stock  nothing  but  a  right  to  receive  a 

perpetual  annuity,  subject  to  redemption.     (See  No.  8.)  IX.  I 


(«}  See  the  note.  Vol.  IT.  page  SOf. 


STOCK. — -STOCKJOBBING  ACT. 

9.  No  specific  performance  of  an  agreement  for  a  transfer 
of  stock.  -------- 

10.  An  extraordinary  divi^on  of  a  sum  of  money  by  the  Bank 

of  England  among  the  proprietors  of  Bank  Stock,  be- 
yond the  usual  dividend,  considered  as  capital;  and 
therefore  not  the  absolute  property  of  the  tenant  for 
life:  the  Lord  Chancellor  following,  but  disapproring, 
the  former  decisions ;  and  holding  the  circumstances, 
that  the  division  was  in  moneyi  not  stock,  and  that  it  was 
to  be  presumed  to  be  profit  arising  in  the  time  of  the 
tenant  for  life,  too  slight  to  form  a  distinction  (a).  Paris 
Y.Paris.    (See  Nos.  4.  11.)         -        -        -        -        . 

11.  An  extraordinary  division  of  profit  by  the  Bank  of  Eng^ 

landy  among  the  proprietors  of  Bank  Stock  considered 
as  capital  (a).     Clayton  v.  Gresham.     (See  Nos.  4. 10.) 

IS,  As  to  tne  jurisdiction  over  stock  in  favour  of  creditors, 
quaere.    Rider  v.  Kidder.  -        -        -        -        - 

IS.  Order  for  a  transfer  of  stock,  within  the  Stat.  36Greo.  3. 
c.  90,  as  upon  a  refusal  by  a  party,  appearing  by  Counsel, 
and  admitting,  that  she  had  disobeyed  an  Order  to 
transfer.    Rider  v.  Kidder.         -        -        -        -        - 

14.  Demurrer  allowed  to  a  Bill  by  the  Bank  o{  England  for 

an  Injunction  against  the  action  of  an  executor,  claiming 
a  transfer  of  stock.  Considering  the  stock  as  specifically 
bequeathed  (which  was  doubtful)  to  trustees  in  France 
upon  special  trusts,  if  the  executor  cannot  maintain  the 
action,  upon  the  nature  of  the  bequest,  or  as  having 
assented,  the  Injunction  is  unnecessary :  if  he  can,  upon 
his  title  to  the  stock,  to  be  applied  as  the  other  pro- 
perty, there  is  no  equity.     Bank  of  England  v.  Lunn. 

15.  Stock  not  liable  to  the  payment  of  debts  auring  the  life 

of  the  proprietor  in  any  way  except  under  a  Commission 
of  Bankruptcy.  .------ 

16.  Direction  for  sale  or  transfer  of  stock  without  attention  to 

the  rise  or  fall :  the  party  must  take  it,  as  it  happens  at 
the  time  of  appropriation.     Ex  parte  Pye  and  Vubost. 

17.  Indefinite  bequest  of  the  dividends  gives  the  absolute 

property  of  stock.    Page  v.  LeapingwelL 

See  AsseU  33.  34.  Bank  of  England  3. 4.  Bank  Stock  1 . 2. 
Bankrupt  {Proof  2b.  20.)  Charity  1.  Chose  in  Action  1. 
Contract  {Illegal  3.  7.)  (Specific  Performance  28.) 
Fraud  SO.  Heir  15.  Injunction  2{.  Specific  Devise^ 
^c.2.     Trust  bO.     Usury  a.     iri7/298. 

STOCKJrOBBING  ACT. 

1.     Discovery  confined  to  those  clauses  of  the  Act,  giving 
it  expressly,  with  protection  from  penalties. 

1.  Discovery,  in   support  of  an  action  to  recover  money 
under  the  Stock-Jobbing  Act,  Statute  7  Geo.  2.  c.  8, 


ma 

Vol.     Pago 
X.  161 


X.  185 

X.  288 
X.  360 


XIIL  123 


XV.  569 

XV.  677 

XVin.  140 
XVIII.  463 


(a)  See  the  note,  Vol.  IV.  ptge  80t. 


mre    stock-jobbing  act. — supplemental  bill. 

Vol.    Page 

confined  to  those  clauses,  as  to  which  it  is  expressly 
given,  with  protection  from  the  penalties;  and  therefore 
not  extended  to  the  5th  and  8th  sections.  Bullock  v. 
JXichardson^       ------a         -  XL  373 

See  Ccnsidetation  (JUegal  1.)     Contract  92. 

STOCK,  Farm. 
See  Landlord  and  Tatami  17* 

STONE-QUARRY. 

See  Trespass  3. 

STOPPAGE  IN  TRANSITU. 

See  Contract  112.    Lien  15. 17. 

SUBJECT. 
See  Ne  exeat  Begno  22.     Power  3^ 

SUBPCENA. 
See  Infwuition  39.     Practice  29.  96.  99. 129.  363.  36d. 

SUBSTITUTION. 
SeePotoerd.    PurcAoje  11.     Satisfaction.     TTt/ZiSO. 

SUCCESSION. 
See  DomieiL 

SUGAFUHOUSE. 
See  Nuisance  2. 

SUNDAY,  Service  on. 

See  Practice  380. 

SUPERSEDEAS. 
See  Bankrupt  {Superseding  56.) 

SUPERSTITIOUS  USE. 

1*    To  such  purpose  as  the  Superior  of  a  Convent  maj 

judge  expedient. 
2.    LimiU  of  Sut.  1  Edward  6.  c.  14. 

1.  Legacy  to  such  purposes  as  the  Superior  of  a  Convent 
or  her  successor  may  judge  most  expedient  void  as  a 
superstitious  use.        ....-«^  VI.  56T 

S.  The  Statute  1  Edward  6.  c.  14,  relates  only  to  super- 
stitious uses  of  a  particular  description  then  existing.    -        VIL  49$ 

See  Charity  85. 

SUPPLEMENT. 

See  Bankrupt  {Abatement  4.)  Revivor  2. 

SUPPLEMENTAL  ANSWER. 

See  Answer  20.  22.     Practice  242.  245. 

SUPPLEMENTAL  BILL. 
See  PUading  28.  29.  {Demmrrer  25.)    Pmolice  42« 
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SUPPLEMENTAL  BILL  in  NATURE  of  a 

BILL  OF  REVIEW. 
See  Bill  of  Review  1.  3.  5. 

SUPPLY  OF  SURRENDER. 

See  Copyhold  2. 

SURCHARGE  and  FALSIFS^. 
See  Account  (Settled  3.  4.  6.  6.  7.)    Mortgage  19. 

SURETY. 

See  Annuity  {Jurisdiction  7.)  Bankrupt  (Proof  6.  28.) 
(Surplus  6.)  Baron  and  Feme  72.  Lost  Bond  1. 
Party  23.    Principal  and  Surety. 

SURPLUS. 
See  Bankrupt.  Residue.  Satisfaction  23.     Trust  59. 

SURPLUSAGE. 

See  Pleading  48. 

SURPRISE. 
See  CmUract  100. 101.  (iS^c{/?o  Performance  9.) 

SURRENDER. 

See  Banifcnipf  (Superseding  29.)  Copyhold  8.  9.  Poreii^ 
and  Child  1.    Power  36.     WiUS5.96. 

SURREY. 
See  Jurisdiction  20. 

SURVIVOR. 

1.    Not  leaving  issne  limited  to  the  death  of  tenant  for  life. 
8.    ''  Sarvivora*'  constraed  **  otheri." 

Construction  of  a  Will,  confining  a  clause  of  surnvorship, 
not  leavbg  issue,  to  the  death  of  the  tenant  for  life. 
Jenour  v.  Jenour.       -------  X.  562 

The  word  "  survivors'*  construed  "others."   -        -        -     XVU.  482 

See  Baron  and  Feme  30.  40.  66.  57.  68.  60.    Executor  54. 
Joint-tenant  4.    Partner  10.     Veeting  33.  42.  69.  60. 
Wm  66. 113.  168.  204.  213. 

SWITZERLAND. 
See  Foreign  State  i.  3. 

SYNAGOGUE. 

See  Charity  86. 


TACKING. 

1.  Personal  securities  to  mortgage. 

2.  Not  separate  to  joint  mortgage. 

3.  Bond  against  heir;  not  mortgagor  or  creditors. 

4.  Two  mortgages. 

6.    Not  against  creditors  or  assignees  for  Talus. 

>L.  XX.  o  o 
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6.  Not  by  third  mortgageo,  taking  in  the  Brst,  sabiect  to 

an  oatstanding  ternit  agaiast  the  aecood:  whether 
against  mortgagor's  assignees;  the  CommissioD,  if 
not  the  Act  of  Bankruptcy,  subsequent  to  the  last 
mortgage. 

7.  Not  by  judgment  creditor:  bat  mortgagee  may  tack  a 

subsequent  judgment. 

8.  Not  affected  by  relation  to  the  act  of  bankruptcy. 

9. )  Not  after  decree  to  settle  priorities.     Distinction  of  a 
10. )       Commission  of  Bankruptcy. 
11.     Not  by  mortgagee,  with  the  legal  estate,  a  mortgage 

after  bankruptcy,    without  notice  and   before  the 

Commission. 

1.  Personal  securities  pledged  for  a  specific  debt:  after  a 
mortgage  to  the  creditor  the  same  securities  with  others 
were  pledged  to  him  for  the  balance  of  an  account :  the 
transactions  being  distinct,  redemption  of  the  personal 
securities  was  decreed  without  discharging  what  was  due 
on  the  mortgage.    Jones  v.  Smith  (a).  -        -         -  II.  S 

S.  A.  engaged  with  B.  in  one  mortgage  may  redeem ;  though 

B.  has  pledged  another  estate  to  the  same  person.        -  II.  S* 

S.  Bond  cannot  be  tacked  to  a  mortgage  against  the  mort- 
gagor or  creditors ;  but  may  against  the  heir,  merely  to 
prevent  circuity  of  action.     (See  No.  5.)      -        -        -  H.  J 

4.  Two  mortgages  to  the  same  person  absolute  at  law :  mort- 

gagee may  msist,  that  both  or  neither  shall  be  redeemed 

by  the  mortgagor  or  his  assignee.        -        -        -         -  H.  J 

5.  No  tacking  against  creditors  or  assignees  for  valuable 

consideration.    Adams  v.  Ckucion.    (See  No.  3.)         -  YL  £ 

6.  The  claim  to  tack  by  a  third  mortgagee,  having  taken  in 

the  first  mortgage  of  the  inheritance,  but  subject  to  a 
term  outstanding,  given  up  as  against  a  mesne  incum- 
brancer :  as  agamst  the  assignees  under  the  bankruptcy 
of  the  mortgagor,  qucsre :  the  Commission  being  sub- 
sequent to  the  last  mortgage  ;  whether  the  act  of  bank- 
ruptcy was  previous,  doubtful.  No  objection,  that  the 
consideration  for  the  last  mortgage,  was  a  debt  originally 
by  simple  contract.     Ex  parte  Knott.         -        -         -  XL  G 

7.  Mortgagee  may  tack  a  subsequent  judgment;  but  a  mere 

judgment  creditor  cannot  tack ;  not  contracting  for  an 

interest  in  the  land ;  though  he  has  a  lien.  -         -  XI.  6 

8.  The  right  to  tack  in  equity  not  aflfected  by  the  relation  to 

the  act  of  bankruptcy.         «..---  XL  6 

9.  Tacking  allowed  up  to  a  Decree  to  settle  priorities ;  not 

afterwards.         -..-----  XL  6 

10.  Distinction  as  to  tacking  between  a  Commission  of  Bank- 

ruptcy and  a  Decree  to  settle  priorities.        -         -         -  XL  6 

11.  Mortgagee  not  permitted  to  tack  as  against  assignees  in 

bankruptcy  a  mortgage  subsequent  to  an  actof 


I- . 


(a)  ReTcrsed  in  the  H9Ui€  qf  Lard$*    S«e  the  note.  Vol.  IL  f«fe  380. 
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mptcy,  though  without  notice,  and  previous  to  the  Com- 
mission; and  though  he  had  the  legal  estate.    Ex  parte 
Herbert. XHI.  183 

See  Mortgage.    Priority  2. 
TAIL. 

See  Election  22.    Eitate  Tail. 

TAXATION. 

See  Attorney  and  Solicitor  {Attorney  and  Client  6.  0.)' 
Bankrupt  (Attorney,  Sfe.  4.)    Practice  206.  356. 

TEMPORARY  ADMINISTRATION. 

See  Adminigtration  (  Letters  of)  I.  2. 

TENANT. 

1 .  Doty  to  keep  boundaries ;  and  the  consequence. 

2.  Injonction  against  landlord's  Ejectment  on  terms  :  the 

answer  stating  insolvency^  varions  breaches  doring 
possession  under  a  farm  lease,  &o. 

1.  Duty  of  the  tenant  to  keep  the  boundaries ;  and  the  Court 
will  aid  the  reversioner  to  distinguish  them ;  and,  if  they 
cannot  be  distinguished  will  give  him  as  much  land.      -  VI.  293 

i.  Bill  for  a  specific  performance  of  a  parol  agreement  to 
grant  a  farm  lease  with  the  usual  and  customary  cove- 
nants of  the  neighbourhood,  and  an  Injunction  to  pre- 
vent an  Ejectment;  the  plaintiff  having  taken  possession. 
Upon  the  answer,  stating  the  insolvency  of  the  plaintiff 
and  various  breaches  of  the  agreement  during  five  years 
possession,  to  the  ruin  of  the  estate,  the  Injunction  was 
continued  on  an  undertaking  to  give  judgment  in  Eject- 
ment, go  to  Commission,  and  set  down  the  cause  for 
next  Term,  paying  the  rent  into  Court.  Defendant  also 
insisting  on  a  covenant  not  to  assign,  that  is  the  subject 
of  inquiry  as  to  the  custom  of  the  neighbourhood. 
JSoardman  v.  Mostyn.         ------  VI.  467 

See  Copyhold  {Mine  2.)  (  Timber  2. 3. 4. 5.)  Forfeiture  6. 
7.  B.  9.  Injunction  7.  Interpleader  6.  9.  Landlord 
and  Tenant.  Letsor,  Notice  Q.\2.   Variance  \.    Waste. 

TENANT-RIGHT. 
See  LeoMC  {Renewal  10.) 

TENANT  AT  WILL. 

See  Landlord  and  Tenant  22.  49.     Trust  103. 

TENANT  BY  SUFFERANCE. 
See  Trust  108. 

TENANT  FOR  LIFE. 

1.  Disqvalified  by  a  forfeiture  from  joining  in  Bill  for  In« 

janetion. 

2.  Impeachable  cannot  prevent  vendee  of  timber  from 

eolting. 

oo2 
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3.  Sobject  to  the  interest  of  incumbrances :  not  to  pmrt  of 

the  ctpital. 

4.  Arraogemeut  with  reroainiler-man  as  to  a  personal  in- 

terest wearing  out;  or,  though  futare,  capable  of 
sale. 

1.  Tenant  for  life,  having  made  a  lease  of  coal-mines, 
amounting  to  a  forfeiture,  cannot  Join  the  remainder- 
man in  a  bill  for  an  Injunction.     Weniworth  v.  Turner.  Ill-     S 

%  Tenant  for  life,  liable  to  waste,  having  sold  timber,  can- 
not prevent  the  vendee  from  cutting  it.        -        -        -  UL     3 

3.  The  old  rule,  imposing  upon  the  tenant  for  life  a  gross 

sum,  part  t)f  the  capital  of  incumbrances,  is  at  an  end : 

but  he  takes  subject  to  all  the  interest.         ...  V.  107 

4.  Principle  of  arrangement  as  to  personal  estate  between 

the  persons  entitled  for  life  and  in  remainder;  thai  the 

subject,  being  an  interest  wearing  out,  or  capable  of  ■ 

immediate  safe,  though  future  in  enjoyment,  shall  be  Ta- 

lued  ;  and  the  person  entitled  for  life  shall  have  interest  ' 

upon  the  amount ;  from  the  death  of  the  testator  in  this 

instance ;  a  share  in  a  trade,  to  be  ascertained  and  paid 

at  certaui  periods  after  his  death.    Feartu  v.  Young.    -  IX.  5(9 

&e%  Apportionment  2,  A.  ilMete32. 33.  Charge  1,  Coptf- 
hold  17.  18.  19.  {Wa$te  3.)  Equitable  Recooery  3. 
EMtaie  {Cowerdon  20.)  Eitate  (For  Life.)  Fraud  29. 
Interest  34.  (Abwlute  or  for  Life.)  Lease  (Renewal  6.) 
Lien  19.  Merger  5.  Purchaie  9.  16.  ^ock  10. 
Timber  1.  Title  Deeds  1.  4.  Trust  11.  120.  Waste 
14.  21. 

TENANT  FOR  YEARS. 
See  Estate  (For  Years.)    Waste  14. 

TENANT  FROM  YEAR  to  YEAR. 
1.    Interest  transmissible. 

1.  Tenancy  from  year  to  year  is  an  interest  transmissible 

to  representatives.      .-...-        •        XV.  241 

See  Landlord  and  Tenant  50. 

TENANT  IN  COMMON. 

1.  On  "  eqnally.'' 

2.  No  action  of  trover  between  them. 

3.  Under  devise  to  children,  sabject  to  appointment. 

4.  Under  ''  equally  divided." 

6.    Of  mortgage  term  joining  in  purchasing  the  equity  of 
redemption  to  them  and  their  heirs. 

1.  "  Equally"  makes  a  tenancy  in  common.        -        -         -  JJL  9B^ 

2.  No  action  of  trover  between  tenants  in  common.    -         -  IV.  769 

3.  Devise  to  the  devisor's  wife  for  life,  and  after  \ieT  decease 

unto  and  among  all  and  every  their  children  in  such 
™nner  and  proportion  as  she  should  in  her  Hfe  or  by 
Will  appoint ;  empowering  her  to  sell,  and  receive  tihe 
interest  for  life ;  and  appoVtiting  after  her  decease  both 
prmcipal  and  interest  to  Mid  among  their  children^  in 
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such  proportions^  as  aforesaid.    All  the  children^  having 
died  in'  ther  life  of  their  mother,  who  died  Vithotttap* 
pointmenty  were  held  entitled  as  tenants  in  common  to 
several  estates; j^f  inheritance.    Ca$tertcn\.Sut]^land.  IX.  445 

.  Tenancy  in  common  under  the  words  "  equally  divided."  X.  569 

.  Tenants  in  common  of  a  mortgage  term,  joining  in  a  pur- 
chase of  the  equity  of  redemption  to  them  and  their 
heirs,  are  tenants  in  common  of  the  inheritance.  -    «  XIX»  444 


I* 


See  CoKrignment  2.  Joint  Tenant  2.  6.  10.  Lien  19. 
Partition  \.  Fe«f%  4.  33.  36.  IF^sfe  20.  22. 23.  25. 
lFi//55.  113. 158.204. 

TENANT  IN  TAIL. 

1.    Appeal  by  the  issue.  '      • 

*1,    Writ  of  error  by  remaiDder-man. 

3.  Considered  in  JBqaity  as  having  the  whole  estate;  at 

least  for  the  purpose  of  sait :  Distinction  on  contract. 

4.  When  pleii  of  dismissal  on  nieriCs  would  bar  remainder- 

man  of  a  new  estate-tail  under  Ihe  same  gift. 

5.  Of  money  to  be  laid  oat  in  land,  &c.  ( 

Appeal  from  a  decree  against  a  tenant  in  tail  by  the 
issue.         ---------         IX.  *56 

Writ  of  error  by  remainder-man  in  tail.  -        -        -  IX.    56 

A  Court  of  Eguity  in  many  cases  considers  the  tenant  in 
*tail  as  having  the  whole  estate  vested  in  him,  at  least 
for  the  purposes  of  suit;  for  which  purposes  it  does  ^ 

not  look  beyond  the  estate-tail  in  a  suit  to  bind  the 
right  to  the  land  in  respect  of  charges  created  by  the 
author  of  the  gift ;  as  to  which  tne  subsequent  re- 
mainder-man has  a  clear  interest  in  the  suit  of  the  prior 
tenant  in  tail.     Distinction,  where  the  suit  is  founded  ^' 

upon  contract  by  the  tenant  in  tail.      -        *        -        -      IX«  56,  57 

A  Court  of  Equity  would  in  matiy  cases,  not  all,  admit 
a  plea  of  dismissal  upon  the  merits  to  bar  a  remainder-  ' 
man  in  tail  of  a  new  estate-tail  under  the  same  gift,  as 
well  as  a  person  claiming  the  same  estate ;  upbti  a  prin- 
ciple resulting  from  the  rule,  that  the-  tenant  in  tail  re- 
presents the  inheritance.  Exception  upon  special  cir- 
cumstances. '--        -        -        -        -        --  IX.  "•57 

Distinction  between  Fine  and  Recovery  as  to  decreeing 
payment  of  money,  to  be  laid  out  in  land  to  be  settled,  .  « 
to  the  tenant  in  tail,  till  Statute  40  Geo.  3.  c.  56.         -  IX.    6S 


SR  POSSTBILITY   OF  ISSUE   EXTINCT. 

1.    Instances :  in  possession;  or  of  a  remainder,  &c. 

Instances  of  tenant  in  tail  after  possibility  of  issue  ex- 
tinct ;  in  possession,  or  of  a  remainder  or  reversion.    -         XV.  4^ 

See  CofUmc/ 14.  Cmtribntian.  Decree!.  Ettate {Tail.) 
Exoneration  l^  Fine  S.  Merger  4.  6.  Partg^4.  Per- 
petuity 1.  Pleading m.29.^,  PurcluueVI.  TFW123. 
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TENANT  IN  TAIL  or  LAND  to  be  PURCHASED. 

See  Practice  233. 

TENANT  PUR  AUTER  VIE. 

See  Ettaic  {Pwr  AuterVie.) 

TENDER. 

1*    Right  waved  by  declaration. 
1.  Right  to  tender  waved  by  the  party's  declaration,  that 

he  will  not  accept  it.  ------       XIX. 

See  Mortgage  15. 

TERM. 

1.  In  gross  :  or  to  attend  the  inheritance. 

2.  When  the  trust  is  satisfied,  attends  the  inheritaiioe; 

whether  directed,  or  not. 
3. )  When  subseqaent  incumbrancer,  getting  it  in,  is  pro- 

4.  5       tected.    Distinction  as  to  dowress. 

5.  For  years  settled. 

1.  Distinction  between  a  term  in  gross  and  a  term  to  attend 

the  inheritance.  ----^--  X 

2.  When  the  purposes  of  the  trust  of  a  term  are  satisfied, 

the  term  belongs  in  equity  to  the  owner  of  the  inherit- 
ance ;  whether  declared  by  the  original  conveyance  to 
attend  the  inheritance  or  not.      -        .        .        -        •  X. 

3.  Rule  between  incumbrancers,  that  a  subsequent  incum- 

brancer, without  notice,  getting  in  a  term,  may  protect 
himself;  unless  there  are  circumstances,  giving  the 
prior  incumbrancer  a  better  right  to  call  for  an  assign- 
ment.       -----.----  X«l 

4.  Subsequent  incumbrancer  cannot  protect  himself  by  a 

satisfied  term  against  a  prior  incumbrance,  unless  in 
some  sense  got  in :  either  by  an  assignment,  or  making 
the  trustee  a  party  to  the  instrument,  or  taking  posae*- 
sion  of  the  deed,  creating  the  term :   nor,  if  ne  has 
notice,  before  he  pays  his  money.     Distinction  upon 
that  as  to  the  dowress,  upon  no  principle,  but  establisned 
by  practice.        --------  X.  ^ 

f .  Settlement  of  a  term  for  years.      -----        XIL  i 

See  Asteti  1.    Estate    {Far  Yean  1.)    Merger  3.    JHorl- 
gage  1.     Purchase  30. 

TERM  IN  GROSS. 

See  Dower  9. 

TERM  OUTSTANDING. 

See  Practice  156. 

TERM  REPORTS. 

See  Copyright  3. 

TERM,  REVERSIONARY. 
See  Portion,  3.  0. 
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TERM  SATISFIED. 

I^ee  Mortgage  21. 

TERM  TO  ATTEND  tme  INHERITANCE. 
See  Dotoer  7.  9.     Trust  I2a 

TESTAMENT,  PRIVILEGED. 

See  Charity  84. 

TESTAMENTARY  DEED  or  PAPER. 

See  WiU  31. 177. 186. 

TESTIMONY,  PERPETUATING. 

See  Bill  to  perpetuate.     JEvidence  65.  06. 

THEATRE. 

Order  in  the  case  of  Drury  Lane. 

JarisdictioD  on  the  Opera  House  declined  before  re- 
ference to  arbitration ;  tbongh  generally  an  agree- 
ment to  refer  is  no  objection. 

Manager,  &c,  of  the  Opera  House  refused  except  on 
the  principle  of  partnership ;  as  necessary  to  the  re- 
lief, by  winding  it  np  ;  not  to  carry  it  on. 

Jurisdiction  as  on  a  partnership. 

Contract  not  to  write  for  any  other  legal ;  as  the  re- 
straint of  a  performer. 

I.  Order  made  in  the  case  oi Drury  Lane  Theatre  on  the 
authority  of  the  cases  of  the  RoycU  Circus  and  the  Opera 
House.     Ex  parte  Ford.  .        .        -        -        - 

9.  Although  an  agreement  to  refer  disputes  to  arbitration, 
is,  generally,  no  objection  to  a  suit  in  a  Court  of  Equity, 
yet  upon  the  nature  of  the  subject,  the  management  of 
the  Opera  House ^  and  the  anxious  provision  of  the  par- 
ties for  arbitration^  the  Court  refused  upon  motion  to 
interfere,  before  they  had  taken  that  course.  Waters 
▼.  Taylor.  --.----- 

3.  The  principle,  upon  which  a  Court  of  Equity  interferes 

between  partners  by  appointing  a  manager,  receiver,  &c. 
is  merely  with  a  view  to  the  relief,  by  winding  up  and 
disposing  of  the  concern,  and  dividing  the  produce ; 
not  to  carry  it  on.  The  Court  therefore  would  not  upon 
motion  appoint  a  manager,  &c.  of  the  Opera  House^ 
except  upon  the  principle,  applicable  to  any  other  part- 
nership,  as  necessary  to  the  relief,  a  foreclosure ;  taking 
into  consideration  also  the  difficulties  from  the  nature 
of  the  subject;  and  the  contract,  an  anxious  provision  for 
arbitration ;  and  that  one  party  was  by  the  express  con- 
tract manager.     WcUers  v.  Taylor.      -         -         -         - 

4.  Jurisdiction  in  the  case  of  a  Theatre  considered  as  a  part- 

nership.    Morris  v.  Colman.        -        -         -         -         - 

5.  Contract  with  the  proprietors  of  a  Theatre  not  to  write 

dramatic  pieces  for  any  other  legal ;  as  a  similar  restraint 
of  a  performer  would  be;  not  resembling  a  covenant 
restraining  trade  generally.    Morris  v.  Colman. 
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TIMBER. 

1.  Tentnt  for  life  without  impeachmeDt  except  witfol  wstle 

entitled  to  interest  of  the  prodoce  of  decaying  timber, 
cnt  bj  order:  the  capital  to  be  invetted  in  land  to 
the  same  ases. 

2.  Expense  of  inclosnre  ont  of  the  produce  of  decayed 

timber,  cut  by  order. 

1.  Tenant  for  life  without  impeachment  of  waste  farther 
than  wilful  waste  entitled  to  the  interest  of  money,  pro- 
duced by  the  sale  of  decaying  timber,  cut  by  or^er  of 
Court.  As  to  any  farther  ckdm,  a  question  at  law,  qunsre. 
The  capital  laid  out  in  real  estate,  to  be  settled  to  the 
same  uses.     Wickham  v.  Wickhanu      -        -        -        -       XIX.  419 

8.  On  application  of  all  parties  the  expense  of  an  indoanre 
was  defirayed  out  of  money,  produced  by  sale  of  decaying 
timber,  cut  by  order  of  the  Court.       -        -        -        -       XIX.  48S 

See  Account  (Mesne  Profits  2.)  Copt^hoM  (Mine  %)  Eh 
tate  (For  Life  3.)  Heir  1.  4.  Injunction  18.  lAtmacj/ 
69.60.     Tenant  for  Life  ^.     TrespaaS.     Waste. 

TIME. 

^  CFrom  an  act  or  event  whether  the  dayis  inelaiive,  or 
a'<     not,  depeods  oo  circa mstances.     The  day  of  pre* 
*  (     sentiDg  a  bill  of  exchange  exclosive. 
3.    Fraction  of  day  rejected  more  generally  than  by  the 
Civil  Law. 

1.  No  general  rule,  in  computing  time  from  an  act  or  erent, 

that  the  day  is  to  be  inclusive  or  exclusive ;  depending 
on  the  reason  of  the  thing,  according  to  the  circum- 
stances.    Lester  v.  Garland.       -        -        -        -        -»        XV.  248 

2.  In  the  time  from  the  presentment  of  a  bill  of  exchange 

the  day  of  presentment  exclusive.  Other  instances; 
where  the  day  of  an  act  done,  or  an  event  happening, 
is  sometimes  inclusive ;  sometimes  exclusive.         -        -         XV.  254 

3.  Our  law  rejects  fractions  of  a  day  more  genertdly  than  the 

Civil  Law  does.  .......         XV.  257 

See  Condition  11.  Contract  82.  85.  99.  106.  (Specific 
Performance  33.  36.  60.)  Corporation  6.  Et^mtor  84. 
Fraud  A\.  Laches.  Limitation.  Mortgaged.  Pre^ 
sumption. 

TITHE. 

1.  Rector's  bill  dismissed  on  apparent  title  (the  commenee- 
ment  not  appearing)  by  conveyances  from  37  Hen.  8. 
with  evideDce  of  repatation,  and  notice  to  plaintiff; 
who  purchased  the  advowson ;  and  was  lessee  of  the 
tithes. 

%  If  the  least  donbt,  no  accoont,  until  the  right  establisbed 
at  law. 

S.  Accoant  of  one-third  on  admission ;  dismission  as  lo 
the  rest  on  tide  by  answer  and  evidence  under  a 
grant  by  2  £Uz.    Plamliff  declining  to  trj  the  rigbU 
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4.    Issue  on  modus ;  tboagh  apparently  rank. 
6. )  Rankness  evUeiioe  only*      Distioclion  as  to  a  fam 
6. )      modus. 

7.  )  Rankness  a  question  of  fact.  The  quanhtm  not  decisiye, 

8.  5      if  immemorial. 

9.  In  London.    After  two  trials  in  bar  in  favour  of  the 

right  by  the  Decree  and  Stat  Hen.  8.  a  new  trial 
refused. 

10.  Decree  against  defendant,  alleging  one  modus;   and 

proving  another. 

11.  Customary  payment  need  not  be  immemorial. 

12. )  Bill  to  establish  customary  payment  not  on  demand 

13.  )      without  suit.    The  Ordinary  must  be  a  party. 

14.  In  London  decreed  under  Stat.  Hen.  8,  as  to  warehouses 

of  East  India  Company. 
15*    Reference  for  oonaolidating  causes  not  of  course,  before 
Answer. 

16.  Prescription  in  nan  deeimando,  Sfc.  no  defence  to  a  bilL 

17.  Issue  on  moduses. 

18.  Modus  of  Id.  for  all  hay. 

19.  Modus  for  every  garden,  &c.  in  lieu  of  all  tithes. 

20.  Modus  bad  for  uncertainty  as  to  the  quantity  of  land. 

21.  ilfo(/fM  disproved. 

22.  Modus,  proved  as  to  part  only,  void. 

23.  Id,  for  nay  a  good  modus* 

24.  Modus  for  turnips  bad. 

}.  Bill  to  establish  the  rector's  right  to  tithes  and  for  an 
.account:  the  defence,  though  informally  stated  as  a 
prescription  de  nbn  deeimando  in  a  que  estate^  was  as 
to  two-thirds  possession  by  the  Lord  of  the  manor  under 
an  apparent  title  by  various  conveyances,  &c.  stated  by 
tiie  Answer,  from  37  Hen.  8.  of  the  lands  with  tithes 
generally,  or  two-thirds  specifically,  with  evidence  of 
reputation  and  notice  to  the  plaintiff;  who  had  pur- 
chased the  Advowson ;  and  was  lessee  of  the  tithes ; 
but  the  commencement  of  the  title  did  not  appear  e  the 
bill  was  dismissed  with  costs.    Strutt  v.  Baker.    «•*        -  IL  625 

S.  An  account  of  tithes  is  consequential  upon  the  legal  right; 
and  therefore  if  the  least  doubt  is  thrown  upon  it  bv 
primdfaejiie  evidence,  the  account  cannot  be  decreed  tiu 
the  right  is  established  at  law.    Foxcroft  v.  Partis*     ••  V.  221 

3.  Bill  for  tithes.  Answer  admitting  the  right  to  one-third ; 
and  submitting  to  account;  and  claiming  the  other  two- 
thirds  under  a  title  derived  from  a  grant  by  Queen  Eliza- 
beth ;  submitting  to  be  examined  upon  interroffatories ; 
but  not  setting  forth  a  description  of  the  lands.  The 
defendants,  having  gone  into  evidence  in  support  of 
their  claim,  pressed  to  have  the  bill  dismissed  generally : 
the  plaintiff  pressed  for  a  general  account.  The  Master 
of  the  Rolls  decreed  an  account  as  to  one-third ;  and 
as  to  two-thirds,  the  plaintiff  declining  to  try  the  right 
at  law,  dismissed  the  bill.    Foxcrqfl  v.  Partis.    «        -  Y.  221 
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4.  Is8ue  directed  on  a  modus  for  certain  lands,  amounting  to 
Is.  per  acre  for  all  tithes ;  notwithstanding  the  apparent 
rankness.  A  new  trial  granted.  Verdict  for  plaintifl^ 
against  the  modus ;  and  an  account  decreed.  (yCovmar 
V.  Cook.     -        .        -        .        -        -        -        VI.  665.  Vm.  535 

6.  Rankness  of  a  modus  is  only  evidence ;  not  an  objection 

in  point  of  law.  -------  VL  672 

6.  Distinction  as  to  rankness  between  a  modus  for  tithes  of 

particular  things  and  a  farm  modus.     ....  VI.  672 

7.  Ilankness  of  a  modus  a  question  of  fact.        ...       VUL  596 

8.  Upon  the  rankness  of  a  modus  the  quatUum  of  die  pay- 

ment is  not  decisive,  if  inmiemoriailv  paid.  -        -       VUL  539 

9.  After  two  trials  at  bar  in  fisivour  of  the  claim  of  the 

Warden  and  Minor  Canons  of  St.  PauTs  to  tithes  at 
S«.  9d.  under  the  Decree  and  Act  of  Parliament,  S7  H.  8. 
upon  an  issue,  whether  any  and  what  less  sum  had  been 
paid,  a  new  trial  refused ;  though  evidence  was  rejected, 
that  ought  to  have  been  received ,  material;  this  being 
in  the  discretion  of  the  Court,  for  its  information ;  and 
all  the  evidence,  though  proving,  that  less  than  Zs.  9d» 
had  been  paid,  not  shewing  any  certain  payment  in  lieu 
of  tithes.  Whether  the  issue  ought  to  have  been  di- 
rected in  the  cross  cause,  qwjere :  1st,  as  being  upon 
the  bill  of  mere  lessees,  not  owners :  Sdly,  as  tending 
to  proof  of  a  payment,  different  from  that  relied  upon 
by  their  Answer,  and  the  establishment  of  which  was 
prayed  by  their  bill?  Wwrden  and  Minor  Canons  of 
St.  PauTs  r.  Morris. IX.  155 

10.  Defendant  to  a  bill  for  tithes  puts  himself  upon  one  modus 

in  his  defence ;  and  proves  another.    There  must  be  a 

decree  against  him.    ....---  IX.  16( 

11.  Customary  payment  in  lieu  of  tithes  need  not  be  im- 

memorial.    Whether  eight  years  sufficient,   or  what 

other  period,  gmssre.  ......  IX.  16S 

IS.  A  bill  to  establish  a  customary  payment  in  lieu  of  tithes 
does  not  lie  upon  a  simple  demand  of  tithes,  without 
suit.     Gordon  v.  Simpkinson.     .....  XL  509 

13.  To  a  bin  to  establish  a  customary  payment  in  lieu  of  tithes 

the  Ordinary  must  be  a  party.     Gordon  v.  SimpHnstm.  XL  509 

14.  Decree  under  the  statute  37  Hen.  8,  for  payment  of  tithes 

in  London,  as  to  warehouses,  erected  by  the  East  India 
Company  upon  the  scite  of  old  buildings,  and  occupied 
by  them,  at  2s.  9d.  in  the  pound  upon  the  value  to  be 
let;  without  an  issue :  no  specific,  customary,  payment 
in  lieu  of  tithes  being  alleged.  Antrobus  v.  East  India 
Con^any. XUI.     9 

15.  Reference,  whether  several  tithe  causes  should  be  coi^ 

solidated,  not  of  course,  before  Answer.    KeigUey  v. 

Brown. XVL  J** 

16.  To  a  bill  for  tithes,  even  by  a  lay  impropriator,  preacrip* 

tion  in  non  decimando,  or  presumption  from  mexa  xe- 
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tainer^  without  colour  of  title,  is  no  defence ;  and  will 
not  be  sent  to  law.     Bemey  v.  Hareey*      .        .        «. 

17.  Issue  directed  to  tsymoduses:  alleged  Tariationsin  some 

of  the  payments  appearing  to  be  only  irregularities  in 
the  collection.     Blackburn  v.  Jepson.  ... 

18.  As  to  a  modus  of  \d.  for  tithe  of  all  hay,  quasre.    Black" 

bum  V.  Jepson.  ------- 

19.  Modus  for  every  garden  and  orchard,  in  lieu  of  all  tithes 

of  all  titheable  matters  or  things  arising  therein,  suffi- 
ciently laid  without  stating  them  to  be  ancient  gardens, 
&c. ;   uid  not  too  extensive.    Blackburn  v.  Jepson* 

BO.  Modus  of  4d.  by  each  occupier,  having  lands,  cultivated 
by  three  or  more  horses,  usually  called  a  plough,  in  lieu 
of  all  small  prsedial  tithes  of  all  such  lands  so  cultivated^ 
bad  for  uncertainty  as  to  the  quantity  of  land.  Blacks 
bum  V.  Jepson.  ------- 

21.  Modus  disproved  by  the  evidence:  for  every  cow  pro- 
ducing a  calf  Hd. ;  or  if  no  calf  Id, :  the  evidence 
proving  a  higher  payment  beyond  a  certain  number: 
Account  of  tithes  decreed.     Blackburn  v.  Jepson. 

SSI*  Modus,  supported  by  the  evidence  in  part,  not  as  to  the 
rest,  and  capable  of  distinction,  void  in  toto:  viz.  so 
much  for  every  calf,  up  to  seven,  proved ;  and  different 
sums  proved  from  those  laid  as  to  other  numbers. 

23.  Annual  payment  of  \d,  by  each  occupier  for  tithe  of  hay, 

a  good  modus,     Leyson  v.  Parsons.    -        -        -        * 

24.  Modus  for  turnips  bad;  being  of  too  recent  introduction 

into  this  country  to  be  the  subject  of  immemorial  usage. 
Leyson  v.  Parsons*    ------- 

See  Account  (Mestie  Profits  2.)     Contract  41.    JurisdiO" 
tiou  9.    Pleading  14.    Purchase  15. 
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TITLE. 


1. 


2. 


3. 


1. 


DistiDction  on  the  persons,  entitled  to  the  pnrchase- 
raoney  under  a  devise  in  tmst  to  sell,  not  being 
parties,  as  an  £xception  to  the  Report  in  favor  of 
the  title  ;  or  as  an  objection  to  the  conveyance. 

No  Exception,  that  the  reversion  in  fee  .might  hate 
been  aisposed  of. 

Abstract  may  be  complete  long  before  the  title. 

Bill  by  devisees  in  trust  to  sell  for  specific  performance  of 
an  agreement  to  purchase :  Exception  to  the  Report  in 
favor  of  the  title,  that  the  persons  entitled  to  the  pur- 
chase-money, subject  to  debts,  legacies,  and  other 
charges,  were  not  parties  to  the  suit :  the  Lord  Chan- 
cellor  was  of  opinion,  they  ought  not  to  be  parties  to 
the  conveyance :  and  if  they  were,  their  covenant  ought 
to  extend  only  to  their  own  acts  and  those  of  the  devisor : 
not  to  a  general  warranty,  without  a  special  contract  for 
it :  but  as  the  point  must  come  properly  upon  objections 
to  the  conveyance,  the  Exception  was  over-ruled  upon 
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the  form.  Exception,  that  the  per8<nis  entitled  to  the 
purchase-moneyy  subject  to  the  charges,  were  not  parties 
to  the  conveyance,  over-ruled.  fVakeman  ▼•  The 
Duchess  of  Rutland. III.  233. 5M 

S.  Exception  to  a  Report  in  favour  of  a  title  on  the  ground, 
that  the  reversion  in  fee  might  have  been  .disposed  of, 
so  as  not  to  have  descended  to  the -heir,  -from  whom  the 
tide  was  derived,  over-ruled.     Sperling  v.  Trevor.       -         VII.  497 

8.  The  abstract  is  complete,  when  it  appears,  that  upon 
certain,  acts  done  the  legal  and  equitable  estates  will  be 
in  the  purchaser ;  though  long  before  the  tide  can  be 
compXe^A.    Lord  Braybroke  V.  Inskip.       -        -        -       yin..417 

See  Bankrupt  {Assignee  ^e.)  Gtmfrocf  104.    Pnicftoel43. 
174.  28L.    Piciv^Uue  15. 16.  39.  40.     Vendor,^ 

TITLE-DEEDS. 

1.    iDcideot  to  the  possession-  of  freehold  estate. 

«.  ^  Id  possession  or  devisees  bow  far  to  be  inspected  bj 

'  <      ttie  heir  in  tail.     Heir  at  law  has  no  eqaitj  except 

* '      to.  remove  incnmbrances. 
4.    Delivered  out  of  Coort  on  application  of  tmstees  and 
tenant  for  life. 

1.  Title-deeds  are  incident  to  the  possession  of  a  freehold 

estate.       -        -        -        -        -        -        -        -        -     .    III.  225 

St.  An  heir  at  law  has  no  equity  except  to  remove  incum- 
brances in  the  way  of  his .  legal  right :  he  cannot  call 
for  an .  inspection  of  deeds  in  the  possession  of  the    . 
devisees.     Lcidv  Shaftesbury  v.  Arrowsmiih.       -        •      .    IV.   6S 

3.  Bill  by  heir  in  tail  against  devisees:  on  motion  an  inspec- 

tion was  ordered  of  all  deeds  of  setdement,  admitted  to 
be  in  th^  possession' of  the  defendants,  creating  estates 
in  tail  general;  but  no  farther.    Lady  Shaftesbury  rJ   * 
Arrowsmith.       -        -        -        -        -        -        -        -         IV.  « 

4.  Tide-deeds  delivered. out  of  Court  upon  the  application  ^ 

of  the  trustees  and  the  tenant  for  life.    Duncambe  ▼•     * 

Mayer.., VIIL » 

See  Beed  I.  2.  Lien  12. 13.  Pleading  1.  ( PeMnrrer  10.) 
PuffDkase  9. 17. 

TOLLS, 

1.    Indebitatus  Assumpsit  lies. 

1.  Indebitatus  Assumpsit  Ues  for  Tolls.      -        *        •»        -      XIE IH 

TOMBSTONE. 

See  Evidence  (Pedigree  4. 6.) 

TRADE. 
See  Bcmicil  5.    Injunction  Gl.    Partner* 

TRADE,  LICENSED. 

See  Alien  (JEnemg  6.  6.) 

TRADE,  OFFENSIVE  and  UNWHOLESOME^ : 

See  Amaoaos  2. . 
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TRADE,  RESTRAINT  op. 

See  Theatre  6. 

TRADE,  USAGE  op. 

See  Bamkrupt  49.     Copjfright  13.     Interest  32.     Vendor 
and  Vendee  23. 

TRADESMAN  and  CUSTOMER. 

See  Account  6. 

TRADITION. 

See  Evidence  (Pedigree  6.) 

TRANSFER  op  STOCK. 
See  Bank  of  England  3.  4.    StoeJL 

TRAVERSE  op  INQUISITION. 

See  Eicheat  2.    Lunacg  17.  18.  20. 21.  26.  27.  30.  63.  65.  69. 

TREATY. 
See  Jurisdiction  2. 

TREES. 
See  TinU^er. 

TREES,  ORNAMENTAL. 
See  Cepykold  (Mine  2.)     Injunction  4.     Landlord  and 
Tenant  9.     Waste  32. 

TRESPASS. 

1.  Not  for  mesne  profits  against  the  executor. 

2.  iDJunction  in. 

3.  Exceeding  a  limited  right  to  take  stone  from  a  qnarrjr 

treated  as  waste. 

4.  Accoont  for  trespass  after  death. 

1.  No  action  of  trespass  for  mesne  profits  against  the  exe- 
cutor.         VI.    86 

2m  Iniunction  in  trespass.  -..-..       VUIt    90 

S.  Tne  iurisdiction  against  waste  by  injunction  and  account 
applied  to  trespass^  by  exceeding  a  limited  right  to 
enter  and  take  stone  from  a  quarry:  bein^  a  destruction 
of  the  inheritance ;  as  in  the  case  of  timber,  coal,  &c. : 
and  the  distinction  between  waste  and  trespass  therefore 
dbregarded.  Thomas  v.  Oakley.  ...  -  XVIII.  184 
4.  Formerly,  before  injunction  was  applied  to  the  case  of 
trespass,  upon  the  death  of  the  party  an  account  was 
given :  the  trespass  dying  with  the  person.  -        -    XVIII.  186 

See  Fraud  37.    Injunction  B.  15.  16.  17.  41.  42.  43.  55. 
Waste  15. 

TRIAL. 

1.    Bill,  though  retained  for  a  trial,  may  be  dismissed. 

1.  It  is  not  a  necessary  consequence,  that  the  bill  will  not 
be  dismissed,  because  it  has  been  retwied  for  the  pur- 
pose of  a  trial  at  law.        «        -    .    -        •        •        *  VL  S25 

See /MMicfioit  82.  New  Trial  ^.1.  Pmclice345.  Tithe  9. 
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27.  From  legacy  to  executor  for  his  care. 

28.  Of  specific  chattel,  with  express  eDgagement  to  restore ; 

and  an  action  preyented  by  fraau. 
20.    For  mainteoance  of  a  minister  of  a  chapel,  to  be  elected 
by  the  inhabitants,  and  approved  by  the  Lord  of  the 
Manor. 

30.  In  tail  under  words,  that  would  create  it  at  law. 

31.  For  merger  the  interests  must  be  the  same. 

32.  Analogy  to  legal  estate. 

33.  Charge  obtained  by  trustees  under  unfavorable  circum- 

stances for  a  bad  security  taken  by  them,  not  en- 
forced. 

34.  Right  of  cegtuique  may  be  varied  by  the  situation,  not 

by  the  act,  of  trustee. 

35.  Of  personal  property :  bo  object  existing,  at  the  Crown's 

disposal. 

36.  )  Executors  and  Receiver  discharged  from  a  loss  by 

37.  5       failure  of  the  banker. 

38.  Property  purchased  by  the  trustee. 

39.  By  devise  of  copyhold  to  A.  and  his  heirs  in  trust  for 

B,  and  his  heirs :  on  death  of  B.  without  heir  no 
equity  for  the  heir  of  A, 
^  Of  residue  for  next  of  kin  by  legacy  to  one  of  two  ex- 

40.  y       ecutors  for  his  care :  wherever  by  declaration  or 

41.  ^       plain  inference  they  are  not  intended  to  take  bene- 
V.       ficially  :  in  the  former  case  evidence  not  admitted. 

42.  Discharge  prevented  by  notice. 

43.  The  object  failing  no  equity  between  representatives. 

44.  Of  residue  for  next  of  kin  by  specific  legacy  to  executor. 

45.  One  trustee  refusing  to  join  in  the  receipt,  having  re- 

leased and  conveyed  to  the  co-trustee,   instead  of 
merely  renouncing :  Purchaser  discharged. 

46.  Trustee  charged  with  interest. 

47.  Not  from  mere  purchase  by  trustee  to  purchase  dying 

without  assets. 

48.  Of  residue  for  next  of  kin  on  intention  to  dispose  of  it 

not  executed. 

49.  For  separate  use. 

50.  Option  to  cestui  que  trust  on  breach  by  sale  of  s^ock. 
61.    Implied  from  legacy  to  father  the  better  to  enable  him 

to  provide  for  children. 

52.  Female  trustee,  marrying  a  foreigner,  discharged. 

53.  ,  Of  residue  for  next  of  kin  against  executors,  a  partner- 

ship in  London^  and  attornies,  executors,  and  guar- 
dians in  Denmark  and  India. 

54.  ^  Of  residue  undisposed  of  for  next  of  kin :  not  unless 

55.  f       a  strong  presumption  against  executor ;  as  by  a  le- 

56.  ^      gacy,  not  by  way  of  exception.    Ground  of  admitting 

57.  ^       evidence. 

58.  Trustee  for  infants,  charged  with  incautious,  though 

innoceut,  payment,  permitted  to  try  it 

59.  Of  residue  for  next  of  kin  on  equal  legacies  for  mourn- 

ing to  executors. 

60.  Did  not  pass  by  a  general  devise.    (See  Vol.  III.  p.  339^ 

note.) 
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61  •  Pnrchase  by  trastee  for  sale  subject  to  the  option  of  € 
re*s«le  aoless  ander  spplication  to  the  Court. 

02.  One  trastee  aoder  Act  of  Ptrliament  gone  abroad, 
having  released,  and  no  provision  for  a  change,  re- 
ference for  a  new  one. 

63.  Option  to  ceUui  que  trust  on  breach  by  sale  of  stock. 

64.  The  number  of  trustees  to  present  to  a  living  not  being 

filled  up,  presentation  by  heir  of  the  survivor  not 

prevented  without  a  special  ground ;  but  provision 

made  for  the  future. 
05*    Demurrer  to  bill  against  residuary  devisees  and  exe* 

cutors,  suggesting  a  secret  trust,  over-ruled. 
06.    Trustee  by  delivering  title-deeds  enabling  tenant  for  life 

to  mortgage.    One  witness  against  the  answer. 

67.  Trustee  not  charged  with  a  loss  by  failure  of  an  agent, 

with  whom  the  money  was  deposited  pending  the 
change  of  a  trustee. 

68.  From  abuse  of  confidence. 

69.  Reference  on  motion  for  inquiry,  and  to  settle  a  release 

to  trustee. 

70.  Trustees  chan^d  with  loss  by  negligence. 

71«    Pnrchase  of  the  oroperty  by  the  trustee  subject  to  the 
option  of  re-sale. 

72.  Generally  will  not  fail  with  the  trustee. 

73.  Not  from  recommendation  unless  the  objects  and  sub* 

ject  are  certain. 
74. )  Of  the  residue  for  the  next  of  kin.    Presumption  from 
76.  >     legacy  to  executor  may  be  rebutted. 
fj^  ^Trustee  not  controlled,  if  no  improper  conduct,  &c.: 
^  <      except  in  exercising  the  power  of  appointing  a  ne«r 
^^*  ^     trustee. 

78.  Allowances  under  a  general  trust  to  set  and  manage, 

though  a  commission  under  the  Will  as  a  satisfaction. 

79.  Provision  for  substitution  on  death  of  one  trustee  aatia* 

fied  by  a  substitution  of  two  or  death  of  both. 

80.  Indemnity  of  trustees  personal  to  them. 

81.  Executors  in  trust,  one  also  a  trustee,  not  enUded  bene- 

ficially in  default  of  a  declaration  of  trust. 

82  ) 

83*  I  ^^B^ip^®  ^f  ^^®  ^^  ^  ^  purchase  by  the  trustees,  &o. 

84.  On  recommendation,  &c.  if  the  objects  and  snbjeot 

certain. 

85.  Estate  passes  under  a  general  devise ;  unless  intent  to 

the  contrary. 

86.  Trustees  charged  with  a  breach;  one  only  receiving 

the  benefit 
g^  ^  Purchase  by  trustee  establbhed ;   especially  on  the 
^'  <      information  and  management  of  cestui  que   inuim 
*  '      Grounds  for  supporting  it. 

89.  Requisites  to  constitute  trust. 

90.  Trust  estate  not  passing  by  general  devise  on  inlenliMi 

inconsistent. 
91  •    Trustee  or  next  friend  entitied  to  fair  expenses  as  jnsl 
allowances. 
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92.  By  pof  chase  in  another's  name,  not  wife  or  child ;  nnleaa 

the  presnmption  repelled. 

93.  ^ 

94.  (^ Principle,  groand»  limit,  and  instances,  of  the  rale  aa 
96.  1     to  purchase  by  trustees,  &c. 

96.  ^ 

97*    Trustee   charged  for  misrepresentation  to  purchaser. 
Jurisdiction  equitable ;  at  least  concurrent. 

98.  Distinguished  from  gift. 

99.  Not  on  request,  &c.  unless  the  objects  and  subject 

certain. 
100.    Trustee  buying  the  property.     Effect  of  acquiescence. 
101   C  "^^"^^  charged ;    though   not  receiving.     £xceptioa 
lAo'  1     ^^^^  notice  and  acquiescence.     Distinction  from  ex* 
*"^-  ^     ecutor. 

103.  Executor  to  tenant  by  sufferance,  &c.  obtaining  an  in- 

terest. 

104.  To  raise  by  sale  or  sales,  mortgage  or  mortgages ;  whe« 

ther  trustee,  having  mortgaged,  can  sell  to  pay  it. 

105.  Purchase  by  trustee  ^om  Cestui  que  trust  estabh'shed. 

106.  Charged  for  misrepresentation  of  investment  with  the 

option  of  5  per  cent,  or  the  proGt. 

107.  Renewable  lease  consistent  with  covenant  to  let  and 

manage  to  the  best  advantage.  Distinction  as  to 
charity. 

108.  Purchase  by  trustee  for  sale  set  aside. 

109.  Not  under  bequest  for  such  purpose  as  he  shall  think  fit. 

110.  By  purchase  in  another's  name,  except  advancement  by 

parent.     Does  not  give  way  to  slight  circumstances. 

111.  According  to  the  consideration:  not  the  conveyance. 
.    Notice. 

112.  Not  disappointed  by  failure  or  negligence  of  trustee. 

113.  Trust  and  power :  the  discretion  limited  to  the  trustees : 

and  therefore  executed  by  the  Court  for  the  next  of 
kin  by  the  Statute. 

114.)  Trustees  to  preserve  remainders  joining,  in  recovery, 

115.  3      a  breach,  generally. 

110.  Trustees  and  executors  charged  for  negligence.  Dis- 
tinction between  the  two  characters. 

117.  Not  from  mere  purchase  by  trustee  to  purchase,  dying 

without  assets. 

118.  On  precatory  words. 

119.  Secret  for  charity:  heir  entitled  to  an  issue. 

120.  From  words  of  confidence. 

121.  Purchases  no  substitution  under  power  to  sell  and  in- 

vest to  the  same  uses,  without  a  trust,  agreement,  &o. 

122.  Costs  to  mere  trustee  by  consignment ;  as  to  plaintiff  in 

interpleader ;  not  as  between  attorney  and  client. 

123.  Term  devised  on  trust  and  after  expiration,  drc.  in  strict 

settlement,  and  no  trust  declared,  decreed  to  attend 
the  inheritance  aoeording  to  the  limitations  of  the 
Will,  on  intent  to  devise  immediately,  subject  to  the 
term. 

124.  Trustee's  power  more  limited  than  executor's. 
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126.    Id  equity  nnderteking  eqaivaleDl  to  execatioD.     Co- 

Tenaot  by  the  geoeral  words, 
126.    Tenant  for  life,  joining  in  breach,  first  answerable. 
127. )  Under  recommendation  by  Will ;  only  if  the  objects 
128.  5      And  subject  are  certain. 

1.  Account  decreed  against  a  trustee,  who,  having  engaged 
the  trust  property  in  an  adventure,  afterwards  renounced 
it  for  the  trust,  and  declared  it  to  be  his  own  account; 
though  no  part  of  the  trust  money  actually  hud  out. 
Wilkinsam  Y.  Stafford. t  S 

%  Trustee  not  answerable  for  having  applied  the  trust  pro- 
perty even  to  what  turned  out  a  losing  adventure ;  if 
without  fraud  or  negligence.       -        -        -        •        -  I   <I 

3.  Trustee  not  answerable  for  having  engaged  the  infant** 

name  in  an  adventure ;  if,  afraid  of  the  consequencest 
he  does  not  engage  the  property.  Coniri  Marian  Eden^s 
case,  in  the  House  of  Lords.       -----  I.  48 

4.  Trustee,  having  engaged  trust  property  in  an  adventure, 

cannot  sell  either  to  himself  or  another.       -        .         -  L  tf 

5.  The  Court  views  trustees  with  jealousy;  and  in  case  of 

two  estates,  one  in  trust,  the  other  belonpng  to  the 
trustee,  will  not  permit  him  to  act  for  his  ovm  or  the 
infant's  benefit,  as  he  pleases.      .        -        .        -        ^  L  4t 

6.  Where  necessary  to  come  to  equity  to  raise  an  interest  by 

way  of  trust,  there  must  be  at  l^t  a  meritorioua  con- 
sideration. --------  L  Si 

7.  Residuary  legatee  dying  in  life  of  testator,  executors  are 

trustees  of  the  residue  for  the  next  of  kin;  though  do 
legacy  to  them,  except  £10  to  one  for  mourning.  JSeis- 
net  V.  Baichehr.         -------  I.  8 

8.  Executor  trustee  of  the  surplus  for  next  of  kin  where 

both  had  legacies.     Ketmeay  v.  Stainsby.             -         -         L  66,1^ 
9*  If  it  is  necessary  for  A.  to  keep  money  at  his  banker's^ 
and  he  uses  B.'s  money  for  that,  it  b  making  advantage 
of  it L  « 

10.  Trustees  are  mere  stake-holders ;  and  cannot  be  affected 

with  more  than  they  actually  received  without  wilful 

default     Pvbus  v.  Smiih.  -----  L  191 

11.  Tenant  for  life,  subject  to  a  trust  term,  not  let  into  poa- 

aession  before  accoimt;  nor  till  the  trust  is  executed^ 
unless  on  paying  into  Court  a  sum  sufficient  to  answer 
it ;  or  where  the  best  way  of  performing  the  trust  ap» 
pears  to  be  by  letting  him  into  possession*  Stake  t« 
Bunbury.  ---.-..«  Ll9t 

12.  Payment  in  name  of  ^.  with  his  money  raises  a  trust:  but 

it  is  an  equity ;  which  may  be  rebutted  bv  evidence.      *  L  275 

IS.  Trustee,  mistaking  his  power,  sold  stocx  without  au- 
thority :  decreed  to  replace  it  immediately ;  if  at  a  lest 
price,  to  invest  the  surplus  in  the  same  stock  to  the 
same  uses.     Earl  Powlet  v.  Herbert.  -        -         -  L  jB? 

14.  Bill  being  dismissed  without  costs,  as  a  hard  case,  parties 
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made  trustees  without  their  knowledge,  and  as  such 
being  necessary  parties  to  the  bill,  cannot  have  costs 
against  plaintifF;  but  left  to  their  remedy  against  their 
principal:  otherwise  perhaps,  if  plaintiff  had  prevailed; 
because  then  those  costs  might  have  been  given  over 
against  other  defendants.  (See  the  note,  page  834.) 
Brodie  ▼.  Si.  Paul. -  I.  326 

Residue  unbequeathed ;  codicil  disposing  of  it,  but  with 
blanks  for  names,  &c.  Hot  filled  up,  and  unexecuted, 
found  with  the  Will ;  and  contradictory  evidence  of  in- 
tent; executor,  having  a  specific  legacy,  trustee  for  the 
next  of  kin.    Nourse  v.  Finch.    (See  No.  20.)  -  I.  344 

Trust  legacy  cannot  lapse  by  death  of  trustee.        -        -  I.  475 

Trustee  charged  with  interest  for  wilful  misconduct,  as 
not  paying  money  into  Court  pursuant  to  an  order  c  but 
slight  difference  in  the  sums  admitted  and  reported  in 
his  hands  is  not  sufficient;  and  farther  inquiry,  whether 
he  made  interest,  not  to  be  directed,  unless  a  strong 
case.    Sammes  v.  Rickman.        .        .        »        «        •  II.    36 

Trustee  not  deprived  of  costs  for  slight  misconduct,  in 
respect  of  which  he  is  charged  with  interest.  Sammes 
y.Riclmam.       --------  II.    36 

A  corporation,  being  trustee,  is  in  this  Court  the  same 
as  an  individual.  ------..  II.     46 

Residue  unbequeathed :  codicil  disposing  of  it,  but  with 
blanks  for  names,  &c.  not  filled  up,  and  unexecuted^ 
found  with  the  Will ;  and  contradictory  evidence  of  in- 
tent: executor  having  a  specific  legacy  is  a  trustee  for 
the  next  of  kin.     Homsbyy.  Finch.    (See  No.  15.)    -  II.    78 

A  legacy  will  not  take  away  executor's  right  to  the  residue; 
unkss  inconsistent  with  the  supposition,  that  he  is  to 
take  the  whole.  ------*  II.     80 

Testator  directed  a  new  trustee  to  be  appointed,  if  either 
should  die  or  become  incapable  of  acting:  one  ab- 
sconded charged  with  forgery,  but  was  not  outlawed : 
referred  to  the  Master  to  appoint  a  new  trustee.  Mil" 
lard  V.  Eyre --  II.    94 

Where  testator  desires,  all  his  money  may  be  disposed  of 
as  land,  or  vice  versd  ;  that  is  a  direct  trust ;  and  will 
be  executed  in  equity.         -        -        -        -        -        -  II.  176 

The  rule,  that  money  to  be  laid  out  in  land  shall  be  con- 
sidered as  land,  holds  only,  where  the  quality  of  land 
is  imperatively  fixed  on  the  money.       -        -        -        -  II.  184 

Costs  refused  to  a  trustee,  setting  up  a  trust  different  from 
what  it  really  was:  but  general  misconduct,  &c.  is  not 
a  sufficient  ground.     Ball  v.  Montgomery.  -        -  II*  192 

In  case  of  a  trust  the  estate  in  the  trustees  will  support 
contingent  remainders.        ------  II.  234 

Legacy  to  an  executor  for  his  care :  that  is  equivalent  to 
a  declaration  of  trust ;  therefore  evidence  is  not  ad- 
missible.   ---------  II.  473 

pp2 


596  TRUST. 


Vol. 


28.  The  Court  wfll  decree  a  specific  chattel  to  be  deKvered 
up  without  measuring  the  value,  where  irom  its  nature 
there  can  be  no  compensation  by  damages.  In  this 
instance  the  defendant  retained  possession  after  the  ex- 
piration of  a  limited  time,  for  which  he  had  received  it 
upon  a  special  trust  and  an  express  engagement  to  re- 
store ;  and  an  Action,  which  had  been  brought,  was 
rendered  ineffectual  by  the  release  of  two  of  the  ownerst 
combining  with  the  defendant.     FeUs  v.  Read.     -        -  IIL 

S9.  Under  a  Commission  of  Charitable  Uses  it  was  agreed, 
that  copyhold  lands,  formerly  surrendered  for  mainte- 
nance of  a  minister  in  W.  chapel,  should  be  let,  and  the 
rents  employed  towards  maintenance  of  the  minister  to 
be  chosen  and  appointed  by  the  inhabitants,  and  pre- 
sented and  allowed  by  the  Lord  of  the  manor;  who 
upon  complaint  might  give  the  minister  half  a  yearns 
warning ;  and  if  he  had  not  reformed  by  that  time* 
might  remove  him;  the  Information  prayed,,  that  the 
Lord  might  be  decreed  to  allow  and  approve  the  candi- 
date, who  had  the  majority  of  votes ;  which  was  refused 
on  the  ground  of  misconduct ;  and,  the  evidence  clearly 
proving  it,  a  new  election  was  directed ;  upon  which,  the 
same  candidate  being  returned,  and  producing  strong 
affidavits  of  good  conduct  for  the  last  six  years,  the 
decree,  stating  the  affidavits,  declared,  that  in  conse- 
quence of  them  the  Relator  deserved  the  approbation 
of  the  trustees.  Attamey-General  v.  The  Marquis  of 
Stafford. III. 

50.  A  limitation,  that  will  create  an  intail  at  law,  will  have  the 

same  effect  upon  an  equitable  estate ;  therefore  a  devise 
in  fee  to  pay  debts,  and  then  to  the  use  of  A.  in  trust 
for  jB.  for  life,  remainder  to  the  heirs  male  of  his  body, 
is  an  estate  tail  in  B.     Brydges  v.  Brydges,  -         -  Ul. 

51.  To  create  a  merger  of  the  equitable,  in  thelegal,  estate  by 

their  union  the  interest  in  each  must  be  the  same :  an 
equitable  recovery  therefore  barred  an  equitable  re- 
mainder in  tail  in  the  person,  who  had  the  whole  legal 
fee.     Brydges  v.  Brydges,  -     «  -        -         -         -         ^' 

52.  Analogy  between  legal  and  equitable  estates.  -     .    " 
SS.  Trustees,  having  laid  out  the  fund  upon  a  bad  security, 

obtained  from  the  debtor  under  circumstances  uirfavouT- 
able  and  to  the  prejudice  of  other  cr^\toTS  *  cViargc  on 
his  estate  under  a  power ;  their  bill  t^^  atvCcvt^  ^^  ^^^ 
against  the  son,  tenant  in  tail  undet^   \V    to'^^'^^^*^    tw    ffl.  W- 
ment,  was  dismissed  with  costs.      ,J:w^^     jffM'^*    ^^rVt^ 

«*.  No  act  of  the  trustee  can  vary  tVv^>(y!i^';  o^  ^  c5 

que  trust:  but  his  situation  may  ^^  <v^i^^^;^!^. t^        , 
que  trust  is  his  heir,  the  right  t^w^v^  ^.e^  - 

which  dies  first.  -        -      ^^  ^Vn  ^ V^      -     T^,^ 

SS.  Bank  Stock  was  purchased  by  tK^^       >nL^^    '  ^t5^^^ .   ««*» 
Immd  before  the  American  w^^^^^^  ^  />^^'*'^^ 
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for  the  dificharge  of  certain  bills.  After  the  peace  upon 
a  Bill  under  an  assignment  by  the  new  State  of  part  of 
the  stocky  as  a  compensation  to  mortgagees  of  lands, 
that  were  confisci^ted,  the  fund,  subject  to  that  assign- 
inenty  was  claimed  by  the  new  State ;  and,  there  being 
no  claim  under  the  bills,  the  whole  was  claimed  by  the 
surviving  trustee  beneficially ;  also  by  the  Proprietary 
under  tne  old  Government ;  and  a  specific  lien  was  in- 
sisted on  in  respect  of  losses  by  confiscation,  occasioned 
by  the  refusal  of  the  trustees  to  transfer :  held,  that 
there  was  no  lien;  that  the  new  State  could  only  take 
such  rights  of  the  old  as  were  within  their  jurisdiction ; 
that  the  claims  of  the  plaintiff,  the  State,  and  in  respect 
of  the  confiscations,  were  the  subject  of  treaty ;  not  of 
municipal  jurisdiction ;  and  the  fund,  no  object  of  the 
trust  existing,  must  be  at  the  disposal  of  the  Crown. 
Barclay  v.  Russell.    -------  III.  424 

Executors,  directed  with  all  convenient  speed  to  pay 
debts  and  lay  out  the  residue  in  mortgages,  held  not 
answerable  for  a  loss  by  the  insolvency  of  the  testator's 
banker,  after  selling  negotiable  securities,  deposited  with 
him  by  the  testator.     Rowth  v.  Howell.        ...  III.  565 

Receiver  not  liable  by  the  fiiilure  of  the  testator's  banker 
at  Bristol;  with  whom  the  Receiver,  when  going  to 
London  to  pass  his  accounts,  deposited  the  money,  in- 
tending to  draw  it.     ------        -  III.  566 

There  is  no  general  rule,  that  a  trustee  to  sell  shall  not 
be  himself  the  purchaser;  but  he  shall  not  thereby  gain 
profit  to  himself;  one  of  several  trustees  to  sell,  having 
purchased,  and  afterwards  sold  at  a  profit,  was  there- 
fore decreed  to  account  for  that  profit  with  costs. 
JVhichcote  v.  Lawrence.      ------  III.  740 

Devise  of  a  copyhold  (duly  surrendered)  to^.  and  his 
heirs  in  trust  iorB.  and  his  heirs:  upon  the  death  of 
B.  without  heirs,  the  heir  of  the  trustee  has  no  equity 
to  compel  the  Lord  to  admit  him ;  and  his  bill  was  dia- 
missed*  without  costs.     Williams  v.  Lord  Lonsdale.      -  III.  753 

One  executor  being  by  a « legacy  for  his  care  clearly  a 
trustee  of  the  residue  for  the  next  of  kin,  the  other 
must  be  a  trustee  also.     White  v.  Evans.     .        -        .  IV.    21 

Where  it  appears  by  express  declaration  or  plain  infer- 
ence, that  executors  are  not  intended  to  take  the  residue 
beneficially,  they  are  trustees.  A  legacy  is  only  one 
mode  of  shewing  it ;  and,  if  expressed  to  be  for  care 
and  trouble,  parol  evidence  cannot  be  received.   -        -  IV.    22 

A  general  devisee  in  trust  for  the  testator's  widow  and 
cnildren,  having  received  from  the  widow,  who  was  exe- 
cutrix, on  her  going  abroad  to  recover  part  of  the  pro- 
perty bonds  for  a  debt  from  him  and  his  partners  to  the 

estate,  in  settling  the  affairs  of  the  partnership  on  the 

x^eorement  of  one  p^tner,  who  had  notice  of  the  trustj 
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delivered  to  him  the  bonds  to  be  cancelled  widiODt  the 
privity  of  the  Cesiuis  que  trust ;  continuing  to  make 
remittances  on  that  account  from  the  funds  of  the  neir 
partnership:  the  partner,  who  retired,  is  not  discharged. 
Dickinson  v.  Lockyer.        -----         ^  IV. 

43.  The  Court  will  not  interfere  between  representatiFea  by 

changing  the  nature  of  property  in  execution  of  a  tnist, 

the  object  of  which  has  failed.     Croft  v.  Slee.      -         *  IV. 

44.  Executor,  having  specific  bequests  by  Will  and  Codicil^ 

held  a  trustee  for  the  next  of  kin  as  to  the  residue  un- 
disposed of.  Holford  V.  Wood.  -  -  -  -  IV. 
4^.  One  trustee  for  the  sale  of  an  estate,  having  released 
and  conveyed  to  his  co-trustee,  refused  to  join  in  the 
receipt  of  the  purchase-money :  upon  the  special  ex»> 
pression  of  the  deed  the  purchaser  was  not  held  to  the 
agreement  with  the  remaining  trustee:  it  would  have 
been  otherwise,  if  one  had  merely  renounced.  Crewe 
v.Dicken.          - IV.  i 

46.  Trustee  charged  with  interest.     Younge  v.  Combe.  *         IV.  1* 

47.  Trustee  for  the  purchase  of  land  died  without  personal 

assets,  but  having  purchased  land:  the  estates  were 
held  not  liable  to  the  trust;  the  circumstances  affording 
no  presumption,  that  they  were  purchased  in  ezecutioB 
of  the  trust.     Perry  v.  Phelips.  -        -        -         -  IV.  i 

48.  Testatrix  by  Will  appointed  an  executor;  and  gave  him 

a  legacy :  afterwards  by  a  testamentary  paper  she  di- 
rected the  residue  to  be  disposed  of  according  to  private 
instructions  to  him ;  and,  having  by  a  subsequent  Codicil 
added  another  executor,  died  without  giving  any  instnie- 
tions :  the  executors  are  trustees  of  the  residue  for  the 
next  of  kin.     Mordaunt  v.  Ilussey.     -        -         -         •-  W.  1 

49.  Settlement  upon  marriage  of  stock,  the  property  of  the 

wife,  in  trust  from  time  to  time  to  receive  the  dividends* 
and  pay  them  into  the  hands  of  the  wife  for  her  sole 
and  separate  use,  her  receipt  to  be  a  discharge;  after 
her  decease,  if  the  husband  should  survive,  for  him  for 
life ;  and  after  the  decease  of  the  survivor  to  transfier 
the  principal  among  the  children  according  to  her  ap* 
pointment  by  Will ;  in  default  thereof,  equally ;  if  no 
children,  according  to  her  appointment  by  Will.  The 
trustees  with  the  privity  of  the  wife,  sold  the  atodc; 
and  paid  the  money  to  the  husband,  taking  his  bond  of 
indemnity:  he  died  insolvent.  Upon  the  bill  of  the 
widow  and  children  the  fund,  being  replaced  hy  the 
trustees,  was  transferred  to  the  Aecountant-General 
upon  the  trusts  of  the  settlement ;  the  trustees  to  pay 
the  dividends  to  the  widow  from  the  death  of  the  hua- 
band,  with  costs  (a).     Whistler  v.  Newman.  «•         -  IV*  1 


(fl)  See  the  note,  VoL  IV.  page  145. 
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,  Trnstee  of  fttock  sells  it :  the  Cestui  que  trust  has  an 

option  to  have  the  stock  or  the  produce  with  interest*  IV.  497 

>  Legacy  to  a  father  the  better  to  enable  him  to  provide 

for  his- younger  children:  he  consented  to  secure. the 
capital ;  but  was  held  entitled  to  the  interest.  Brown 
▼.  Cas&maior,    -.--        m        -        -        -        -  IV.  498 

>  Decree  discharging  from  a  trust  a  woman^  who  had  mar- 

ried a  foreigner ;  though  the  Answer  denied  an  intention 
of  quitting  the  kingdom  ;  and  stated  her  desire  of  con- 
tinuing in  the  trust.  Lake  ▼.  De  Lambert*  -  -  IV.  592 
.  A  partnership  in  London^  being  appointed,  not  indivi* 
dually,  but  as  a  firm,  executors  and  guardians,  claimed 
the  residue  undisposed  of  in  exclusion  of  persons,  ap- 
pointed attorneys,  executors,  and  guardians,  in  Den* 
markf  and  others  appointed  attorneys  and  executors  in 
India  ^  decreed  a  trust  for  the  next  of  kin ;  and  it  was 
referred  to  the  Master  to  appoint  a  guardian.  De 
Maxar  v.  Pybus.        -------          IV.  644 

Bequest  of  various  particulars,  comprising  all  the  tes- 
tator's personal  estate,  to  his  wife  for  life :  then,  after 
specificidly  disposing  of  and  charging  with  legacies  cer- 
tain parts  after  the  death  of  his  wife,  he  appointed  her 
executrix,  she  paying  his  debts  and  ftineral  expenses: 
held  a  resulting  trust  as  to  the  residue ;  there  being  no 
farther  disposition,  and  no  evidence.  Dicks  y.  Lambert*  IV.  125 

Executor  taxes  the  residue  undisposed  of,  unless  there  is 
a  strong  and  violent  presumption  against  him.  A  legacy 
does  am>rd  that  presumption,  unless  there  are  speciiu 
circumstances.    --------  IV.  729 

Ground  of  admitting  parol  evidence  between  the  executor 
and  next  of  kin  as  to  the  residue  undisposed  of.  *  IV.  730 

Bequest  to  executor  by  way  of  exception  is  not  sufficient 
to  bar  him  from  the  residue  undisposed  of.  -        -  IV.  731 

ExecutCMr  in  trust  for  infants;  having  paid  under  a  written 
obligation,  executed  abroad,  though  in  possession  of  a 
counterK>bligation  to  re-pay  part  with  interest  at  the 
death  of  the  party,  acknowledging  that  to  be  so  much 
more  than  the  debt,  and  neither  instrument  having  been 
transferred,  was  charged  as  having  paid  incautiously, 
though  innocently ;  and  therefore  he  was  permitted  to 
try  the  qostion  at  law.     Vezy.  Emery.         -        -        -  V.  141 

Executors,  having  legacies  of  £20  a-piece  to  buy  mourn- 
ing-rings, and  equal  specific  legacies,  were  upon  the 
former  held  trustees  of  the  undisposed  of  residue  for 
the  next  of  kin.     Nisbett  v.  Murray.  -        -        -  V.  149 

A  general  devise  by  a  trustee  did  not  pass  the  trust  es- 
tate (a).     The  Attorney-General  v.BuUer.  -        -  V.  339 

There  is  no  rule,  that  a  trustee  to  sell  cannot  be  the  pur- 
chaser: but,  however  fair  the  transaction,  it  must  be 


(«)  Se«  the  note.  Vol.  III.  ptge  S39. 
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subject  to  an  option  in  the  Cestui  que  truit^  if  he  coi 
in  a  reasonable  time,  to  have  a  re-sale ;  unless  the  trus- 
tee to  prerent  that  purchases  under  an  application  to 
the  Court.     Campbell  t.  Walker.        -        -        -         -  V. 

62.  One  of  the  trustees  under  an  Act  of  Parliament  being 

gone  abroad,  and  having  released,  there  being  no  pro- 
vision for  the  change  of  trustees,  upon  a  bill  it  waa  re- 
ferred to  the  Master  to  appoint  a  new  trustee.  Bu^ 
chanan  v.  Hamilton.  ------  V. 

63.  Executor  and  trustee,  having  been  guilty  of  a  breach  of 

trust  by  selling  out  stock  and  dealing  improperly  with 
the  money,  the  Cestuis  que  trust  have  an  option  to  have 
the  stock  replaced,  or  the  money  produced  by  the  sales, 
with  interest  at  5  per  cent.^  or  more,  if  more  has  been 
made  by  it,  and  the  costs  occasioned  by  his  misconduct. 
Pocock  v.  Reddington.        ------  V.  • 

.64?-  Where  by  neglect  the  number  of  trustees  in  a  trust  to 
present  to  a  Living  was  not  filled  up  at  the  time  of  an 
avoidance,  the  Court  would  not  by  Iniunction  prevent 
the  effect  of  a  Presentation  under  the  legal  title  of  the 
heir  of  the  surviving  trustee,  without  a  special  ground ; 
but  the  Court  will  take  care  as  to  the  future,  that  the 
trust  shall  be  properly  filled  up,  Attorney-Genercd  ▼• 
BUhap  of  lAtehJield.  -        -        -        -        -        -  VJ 

65.  Bill  by  the  heir  at  law  against  residuary  devisees,  legatees, 

and  executors ;  suggesting  a  secret  trust,  undertaken  at 
the  request  of  the  testator,  either  not  legally  dedared, 
or,  if  so,  void  as  to  the  real  estate,  and  written  acknow- 
ledgments by  the  defendants  of  an  intended  trust  for 
charitable  purposes ;  the  Will  also,  by  equal  legacies  to 
them  and  some  particular  expressions  importing  a  trust. 
A  general  demurrer  to  the  discovery  and  relief  was 
over-ruled.     Muckleston  v.  Broum.      -        -        -         ,-  VI 

66.  Bill  to  charge  a  trustee,  as  having  by  delivering  the  tido* 

deeds  to  the  tenant  for  life  enabled  him  to  make  a  mcnrt* 
gage  of  a  settled  estate  as  tenant  in  fee,  dismissed ;  the 
fraudulent  purpose  of  enabling  him  to  mortgage  resting 
upon  the  evidence  of  a  single  witness,  and  being  po- 
sitively denied  by  the  Answer,  as  far  as  the  allegatioiis 
of  the  bill  gave  an  opportunity  of  answering ;  but  with- 
out costs,  on  the  ground  of  negligence ;  and  without 
prejudice  to  an  Action ;  and  with  an  option  to  the  plaintiff 
to  take  an  Issue.     Evans  v.  Bicknelk  -         -         -  VI.  1 

67.  Trustee  not  charged  with  a  loss  by  the  failure  of  the 

banker  to  the  agent  in  whose  hands  the  money  was  de- 
posited, pending  a  transaction  for  the  change  of  a 
trustee.     Adams  v.  Claxton.        -----  VI.  S 

68.  General  rule,  that  he,  who  bargains  in  matter  of  ad- 

vantage with  a  person  placing  confidence  in  him,  is 
bound  to  shew,  that  a  reasonable  use  has  been  made  of 
that  confidence.  --^-^^^         VLS 
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69.  On  moti<m  a  reference  directed  to  inquire,  whether  the 

defendant,  a  trustee^  remains  accountable  for  any  acts 
done  by  him  as  trustee ;  and,  if  not,  to  settle  a  release. 
V.  Osbome. -        -  YI.  445 

70.  Trustees  charged  with  a  loss  occasioned  by  their  negli- 

Srence,  though  without  any  corrupt  motive.    The  costs 
bllowed  of  course.     Caffrey  v.  Darby*       -        -        -  VI.  488 

71.  General  rule  upon  a  purchase  of  trust  property  by  the 

trustees  on  their  own  account,  that  at  the  option  of  the 
Cestui  que  trust  it  shall  be  resold,  being  put  up  at  the 
price,  at  which  the  trustees  purchased ;  who,  if  there  is 
no  advance,  shall  be  held  to  their  purchase*  Lister  v. 
Lister. -        -        .  VI.  681 

72.  In  general  cases  trusts  will  not  fail  by  the  failure  of  the 

trustee VI.  66S 

73.  Words  of  recommendation  not  considered  imperative, 

unless  the  objects  and  subject  are  certain.    -        ..        .         VII.    85 
71.  Executors,  though  not  having  legacies,  held  trustees  of 

the  residue  for  the  next  of  kin.     Urquhart  v.  King.     -         VII.  225 

75.  A  legacy  to  an  executor  raises  a  presumption  against  his 

legal  title  to  the  residue;  which  he  may  rebut  by  evi- 
dence.         VII.  229 

76.  The  Court  refused  to  order  Court  Rolls,  &c.  to  be  de- 

livered by  the  Steward,  appointed  by  the  trustees  to 
the  Steward  of  the  testamentary  guardian  :  there  being 
no  suggestion  of  improper  conduct  or  advantage  from 
the  change.     Matt  v.  Buxton.     -        -        -        -        «•        VII.  201 

77.  The  Court  controls  a  trustee  in  the  exercise  of  a  power 

to  appoint  new  trustees,    though   given  in  very  large 

words.     Webb  v.  The  Earl  of  Shaftesbury.        -        -        VII.  480 

78.  A  trustee  and  executor,  though  taking  under  the  Will  a 

commission,  as  a  satisfaction  fur  his  trouble,  entided  to 
allowances  under  a  general  trust  to  set  and  manage,  as 
he  should  think  proper,  and  out  of  tiie  rents  and  profits 
to  pay  all  rates  and  taxes,  charges  of  repairs,  stewards*, 
bailiffs',  and  game-keepers'  salaries  and  expenses,  and 
all  other  charges  and  expenses  he  should  think  proper. 
But  he  was  not  allowed  to  appoint  an  establishment, 
game-keepers,  &c.  except  as  the  due  management  re- 
quired. Inquiry  therefore  directed  as  to  that;  and 
whether  the  liberty  of  sporting  during  the  continuance 
of  the  trust  could  be  let  for  the  benefit  of  the  Cestui 
que  trust ;  if  not,  the  game  belongs  to  the  heir.  Webb 
V.  The  Earl  of  Shaftesbury. VIL  480 

79.  A  provision  in  case  of  the  death  of  a  trustee  for  the  sub-. 

stitution  of  another,  and  a  conveyance  by  the  survivor, 
so  that  he  and  the  new  trustees  should  be  jointly  in- 
terested in  the  trust,  satisfied  by  the  substitution  of  two 
ttrustees,  after  the  death  of  both  the  former,  and  a  con- 
veyance by  the  heir  pf  the  survivor.    Morris  v»  Preston.        Y II.  547 
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80.  The  indenmity  of  die  tnutees  under  a  deed  of  trast  does 

not  give  the  persons  employed  by  them  a  right  as  cre- 
ditors against  the  trust  fund.     Warrall  ▼.  HarfartL       -        YIII.     4 

81.  Personal  estate  bequeathed  to  trustees  upon  trust.     The 

ezecutcNTS,  one  of  whom  was  also  one  of  the  tnistees, 
not  entitled  beneficially,  in  default  of  the  declaration  of 
trust.    MUnes  Y.  Slater. VIII.  293 

82.  Principle  of  the  rule  against  purchases  of  the  trust  pro- 

perty by  trustees,  assignees,  &c.  -        -        -        -       VIIL  345 

83.  To  set  aside  a  purchase  by  a  trustee  of  the  trust  property 

it  is  not  necessary  to  shew,  that  he  has  made  an  ad* 
vantage.     Principle  of  the  general  rule.      -        -        -       VIII.  318 
84w  Words  of  recommendation,  or  precatory,  or  expressing 
hope,  &c.  if  the  objects  and  subject  are  certain,  are 
imperative ;  and  create  a  trust.  .        -        -         -        VIII.  380 

85.  By  a  devise  in  general  terms  a  trust  estate  will  pass ;  unless 

an  intention  to  the  contrary  can  be  collected  from  ex- 
pressions in  the  Will  or  purposes  or  objects  of  the  tes» 
tator.    Lord  Braybroke  v.  Inskip.      -        -        -         -       VIII.  417 

86.  Trustees  and  executors  charged  with  a  loss,  occasioned 

by  a  breach  of  trust  by  joining  in  a  transfer  and  sale, 
and  lending  the  produce  to  a  partnership,  in  which  one 
of  them  was  engaged ;  the  others  not  receiving  any 
benefit.  Decree  against  all  to  account  for  the  funds. 
French  t.  Hobsan. -        -  IX.  KB 

87.  Purchase,  under  a  trust  for  payment  of  debts,  by  the 

trustee,  as  agent  for  his  father,  both  creditors  in  partner- 
ship, established  under  the  circumstances;  particularlyt 
that  the  Cestui  que  truH  had  full  information,  and  the 
sole  management ;  making  surveys ;  settling  the  par- 
ticulars ;  fixing  the  prices,  &c.     Coles  v.  Treeothiek.   -  IX.  S34 

88.  Grounds,  on  which  a  purchase  by  the  trustee  from  the 

Cestui  que  trust  may  be  supported.     .        -        -        -  IX.  346 

89.  Requisites  to  constitute  a  trust ;  sufficient  words :  a  de- 

finite subject ;  and  a  certain  object.  ...  IX.  323 

90.  The  rule,  that  a  trust  estate  will  pass  by  a  general  de- 

vise, confined  by  objects,  appearing  upon  the  Will,  in- 
consistent with  that  intention.     Ex  parte  Morgan.       -  X.  101 

91.  Trustee,  or  the  next  friend  of  an  infant,  entitled  to  fair 

expenses,  beyond  taxed  costs,  under  the  head  of  just 

allowances.    Feams  v.  Young.  -        -        -        -         •  X.  184 

9S.  Purchase  in  the  name  of  anoSier,  not  a  child  or  vrife,  a 
trust  for  the  person  advancing  the  money ;  unless  the 
presumption  from  that  circumstance  is  repelled  by  evi- 
dence.    Rider  v.  Kidder.  .----•  X.SOO 

98.  Principle  of  the  rule,  upon  which  purchases  by  trustees 

of  the  trust  property  are  set  aside.      ...         .  X.  3S3 

94.  Not  necessary,  to  undo  a  sale  to  a  trustee  of  the  trust 
property,  to  shew,  he  has  made  an  advantage.  Ground 
of  the  rule  against  such  purchases ;  unless  the  cha- 
racter of  trustee  is  previously  shaken  off.    -       -        *  X.  393 
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Instance99  in  support  of  the  rule  against  purchases  of 
trust  property  by  the  trustee*      -        ...        -  X.  894 

Purchase  by  the  trustees  of  the  trust  property  set  aside ; 
not  being  within  the  exception  to  the  rule :  viz.  full  in- 
formation to  the  Cestui  qui  trust,  and  no  advantage 
taken  by  the  trustee  of  his  situation  to  produce  a  be- 
neficial bargain  to  himself.  Trusty  upon  a  re-sale^  as 
to  the  price  received.  Considerable  length  of  time 
before  the  bill  had  no  effect :  as  it  did  not  distinctly 
appear,  that  the  Cestui  que  trust  knew,  the  purchase 
was  made  on  account  of  the  trustees.  JRandaU  v.  JSr- 
ritigtou. X.  42S 

Trustee  charged  in  respect  of  a  misrepresentation  to  a 
purchaser;  having  notice;  and  alleging  only,  that  he 
did  not  recollect  the  fact.  This  is  a  more  proper  sub- 
ject for  Equity  than  Law :  at  least  there  is  a  concurrent 
iurisdiction.     Burrowes  v.  Lock.  .        .        *        -  X.  470 

If  a  trust  is  intended,  but  is  not  expressed,  or  is  in- 
ieffectually  created,  or  fails,  the  next  of  kin  are  en- 
titled ;  but  if  the  person  taking  has  a  discretion,  whether 
to  make  the  application,  or  not,  it  is  an  absolute  gift, 
not  a  trust.         ..-..^*-.-  X.  535 

No  trust  upon  words  of  request  or  recommendation, 
unless  the  objects  and  the  subject  are  certain.       -        -  X.  536 

Ground  of  the  doctrine  as  to  a  trustee  buying  the  trust 
property ;  and  the  effect  of  acquiescence.  *        -  XI.  226 

A  trustee  charged,  though  he  did  not  receive  the  money, 
under  the  circumstances;  having  joined  in  the  receipt: 
the  sale  unnecessary;  and  permitting  his  co-trustee  to 
keep,  and  act  with,  the  money  contrary  to  the  trust. 
Not  charged  in  respect  of  the  interest  of  one  of  the 
Cestuis  que  trust,  having  notice  of  the  breach  of  trust, 
and  acquiescing.    Brice  v.  Stokes^      .....  XI.  319 

Distinction  between  trustees  and  executors,  in  favor  of 
the  former,  where  one,  who  has  not  received  the  money, 
has  joined  in  the  receipt,  approved  by  Lord  Eldoa, 
(See  Nq.  116.) XL  324 

An  executor  to  a  tenant  by  sufierance,  or  at  Will,  ob- 
taining a  larger  interest,  is  a  trustee  for  the  residuary 
legatee;  like  the  case  of  general  occupancy.         -        -  XL  392 

Under  a  trust  to  raise  money  by  sale  or  sales,  mortgage 
or  mortgages,  whether  the  trustees,  having  raised  the 
money  by  mortgage,  can  afterwards  sell  to  pay  off  that 
mortgage,  qu^re.     Polk  ▼.  Lord  Clinton.   .        .        -        XIL     48 

Purchase  by  a  trustee  from  the  Cestui  que  trust  established 
under  circumstances  with  confirmation  and  acquiescence. 
Morse  v.  RoycU,         -.-.-..        XIL  355 

Trustees  under  a  misrepresentation,  that  the  fund  was 
invested  in  stock,  charged  with  interest  at  5  per  cent. 
upon  the  same  principle  as  if  they  had  sold  out  stock, 
and  used  the  money :  viz.  an  option  to  the.  Cestui  que 
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trust  to  have  the  actual  profit^  or  5  per  cent.     Bate  t. 

Scales. XIL  402 

107.  A  renewable  lease  not  inconsistent  with  a  covenant  to  let 

and  manage  to  the  best  advantage ;  with  reference  to 
the  subject :  a  trust  for  creditors.  Distinction  as  to  a 
charity  estate  let  upon  a  long  lease.  Kirkham  v.  Chad* 
mck. XIIL547 

108.  Trustees  for  sale  purchased  through  a  trustee  at  an  under 

value ;  though  without  fraud,  and  by  auction ;  and  the 
Cestuis  que  trusty  being  infants,  incapable  of  discharg- 
ing the  trustees.     The  purchase  set  aside  with  costs. 
Sanderson  v.  Walker.  -        -        -        -        -         -       XIII.  GOl 

109*  Bequest  to  A.  for  such  purposes  as  he  shall  think  fit  is 

for  his  own  benefit.    -.--.--       XIV.  370 

1 10.  Purchase  in  the  name  of  another  a  trust  for  the  party, 

who  pays  the  consideration ;  except  by  a  parent  in  the 
name  of  his  child ;  which  is  presumed  an  advancement. 
The  presumption  capable  of  being  rebutted ;  but  does 
not  give  way  to  slight  circumstances.     Finch  v.  Finch.  XV.    43 

111.  Conveyance  toB.  of  an  estate,  the  money  being  paid  by 

A.f^  B.  is  a  trustee ;  and  C.  taking  from  B.  with  notice.         XV.  S50 

112.  Trust  not  disappointed  by  the  failure  or  negligence  of 

the  trustee.        ----•.-        -       XVL    86 

113.  Residuary  devise  and  bequest  for  such  of  the  testator*8 

relations  and  kindred,  in  such  proportions,  &c.  as  his 
executors  should  think  proper;  recommending  and  ad- 
vising his  said  trustees  and  executors  to  give  the  greatest 
share  to  such  person  and  persons,  who  in  their  opinion 
and  judgment  should  appear  to  them  to  be  his  nearest 
relations  and  the  most  deserving ;  declaring  his  inten- 
tion not  to  control  their  discretion;  but  that  everything 
relative  to  that  disposition,  who  were  his  relations  and 
the  proportions,  should  be  entirely  in  the  discretion  of 
the  said  trustees  and  executors,  and  the  heirs,  exe- 
cutors, and  administrators,  of  the  survivor  of  them.  A 
trust,  and  a  power.  The  ground  of  the  power  being 
personal  confidence,  it  is  primd  facie  Umited  to  the 
original  trustees;  not  without  express  words  passing 
to  others,  to  whom  by  legal  transmission  the  same  cha- 
racter may  happen  to  belong ;  and  cannot  be  executed 
by  the  devisees  and  executors,  for  that  specific  purpose 
only,  of  the  surviving  trustee.  A  tnnt  therefore,  exe- 
cuted by  the  Ck)urt  for  the  next  of  kin  at  the  death  of 
the  testator,  according  to  the  Statute  of  Distributions. 
The  real  estate,  except  what  was  converted  in  execution 
of  the  power,  taken  by  the  next  of  kin  as  real :  the  Will 
not  operating  a  conversion  out  and  out :  the  represen- 
tatives ther^ore,  the  trust  being  disappointed,  taking 
the  respective  estates,  as  they  find  them ;  having  no 
equity  against  each  other.  The  costs  apportioned  ac^ 
cording  to  the  value  of  the  real  and  personal  estates.  .  • 
Cole  V.  Wade.     Walter  v.  Maunde.  -        XVI.  27.    XL\.  «* 
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114.  Trustees  to  preserve  contingent  femaindersi  joining  in  a 
recovery,  held,  with  reference  to  the  circumstances  and 
occasion,  no  breach  of  trust.     Moody  v.  Walters, 

115*  Generally,  trustees  joining  to  destroy  the  contingent  re- 
mainders, before  the  tenant  in  tail  is  of  age»  a  breach 
of  trust.  -        -        -.- 

116.  Executors  and  trustees  charged  for  negligence  by  ioining 

in  a  transfer  to  a  co-executor  upon  his  groundless  re- 

Eresentation,  that  it  was  required  for  debts:  but  not 
able  so  far  as  they  can  prove  the  application  to  that 
purpose ;  though  he  possessed  other  funds,  not  through 
them ;  which  funds  he  wasted.  As  to  the  cases,  breaking 
down  the  distinction  between  executors  and  trustees 
joining  in  an  act,  by  which  one  obtains  and  misapplies 
the  fund,  that  executors  are  all  liable,  trustees  not,  as 
the  former  need  not,  and  the  latter  must,  join,  qiuere. 
(See  No.  102.)    Lord  Sh%pbrook\.  Lord  Hinchinbrook.  XYL  ^TIAT 

117.  Trustee  for  the  purchase  of  land  died  without  personal 

assets;  having  purchased  land.  If  the  trust  could 
have  been  executed  during  his  life,  which  upon  the  con- 
struction was  questionable,  yet,  no  part  of  the  trust 
fund  being  traced,  and  the  circumstances  affording  no 
presumption,  that  the  purchases  were  made  in  execution 
of  the  trust,  they  were  held  not  liable.  Perry  v. 
Phelips,    -------- 

118.  Precatory  words  held  imperative,  where  the  object  and 

subject  are  certain.    ------ 

119.  Bill  by  heir,  suggesting  a  secret,  void,  trust  for  charity 

in  residuary  devisees,  but  without  evidence  of  a  trust 
expressed,  or  of  an  engagement,  expressed  or  tacit, 
preventing  it,  dismissed  with  costs;  unless  the  heir 
would  take  an  Issue ;  to  which  he  is  entitled.  Pain  v. 
Hall. 

120.  Devise  to  a  nephew  in  fee,  ''  not  doubting,  in  case  he 

'*  should  have  no  child,  but  that  he  will  dispose  and 
"  give  my  said  real  estate  to  the  female  descendants  of 
"  my  sister,  in  such  part  or  parts,  and  manner,  as  he 
'^  shall  think  fit,  in  preference  to  any  descendant  on  his 
**  own  female  line.  Trust  in  the  event  described  for 
the  sister's  children.     Parsons  v.  Baker. 

121.  Purchases  held  not  a  substitution  for  estates  sold  under  a 

power  in  a  settlement  to  sell,  and  invest  the  money  in 
estates  to  be  settled  to  the  same  uses:  there  being  no 
original  trust,  subsequent  agreement,  or  representation 
relied  on.  Account  decreed  of  the  money  produced  by 
the  sale,  not  of  the  present  value.    Denton  v.  Davies.     XVIIL  409 

122.  Costs  to  defendant,  a  mere  trustee  bv  consignment  of 

goods,  as  to  plaintiff  in  bill  of  interpleader,  not  as  be- 
tween attorney  and  client,  but  according  to  the  course 
of  the  Court,  as  between  party  and  party.  Dunhp  v. 
Hubbard.  ...-..-•       XIX.  205 
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ISS.  Devise  to  fniBtees  for  ninety-nine  years  ifpott  tde  ffttsfs 
hereinafter  expressed ;  and  from  and  after  the  expira- 
tion or  other  sooner  determination  of  the  said  term,  in 
strict  settlement.  The  term,  no  trust  being  declared, 
decreed  to  attend  the  inheritance,  accordmg  to  the 
limitations  of  the  Will^  and  no  resuhing  trust  for  the 
heir,  tipon  the  apparent  intention  to  derise  immediate 
estates,  subject  to  the  term :  not  ftiture  estates,  expectant 
on  its  determination.     Sidney  y«  Shelley.     .        *         .       XIX.  353 

124.  One  exectitor  can  do  any  act  i  not  one  trustee.      -         -        XIX.  463 

125.  In  equity  undertaking  to  execute  trusts  equivalent  to  ex- 

ecution of  the  deed ;   and  the  general  words    **  it  is 

"  declared  and  agreed  "  amount  to  covenant*        -         -       XIX.  638 

126.  Tenant  for  life,  joining  in  a  breach  of  trust,  answerable 

in  the  first  instance.    -        .        .^        -        «        *        -       XIX.  639 
127*  Recommendation  in  a  Will,  where  the  object  and  subject 

are  certain,  amounts  to  trust.     .        -        *        -         .       XIX.  6H 
128.  No  trust  under  words  of  recommendation  and  confidence, 
applied  to  an  uncertain  subject ;  as  what  shall  be  left 
after  the  death  of  a  person,  to  whom  the  property  is 
given  in  the  first  instance.  -        -        .        «        «       XIX.  644 


Executory.— REStLTiNO. 

SzBCUTORT. — 1«    Execution  of  covenant  iu  marriage  settlement 

to  settle  leasehold  estates  with  real,  as  far 
as  the  law  woald  allow. 
2.    Where  an  act  is  to  be  done;  as  a  eonveyance* 

1.  Covenant  in  a  marriage  settlement  to  settle  leasehold  es* 

tates  in  trust  for  such  persons  and  such  and  the  like 
estates,  ends,  intentSi  and  purposes,  as  fiur  as  the  law 
would  allow,  as  declared  concerning  real  estates  limited 
to  the  first  and  other  sons  in  tau  male,  with  several 
remainders :  the  Court  in  executing  the  covenant  de* 
clared,  that  no  person  should  be  entitled  to  the  ab- 
solute property,  unless  he  should  attain  twenty-one,  or 
die  under  that  age  leaving  issue  male.  Duke  of  New* 
castle  V.  The  Countess  of  Lincoln  (a).         .        .        «  UL  387 

2.  Where  any  act  is  to  be  done,  as  a  conveyance  to  be  made, 

the  estate  is  a  trust,  not  a  use  executed.      ...         YIL  201 

Rbsdltino. —  1.    For  the  heir  as  to  real  estate  not  exhausted* 

For  grantor  in  a  deed  in  oooaideration  of  &•• 

For  the  heir  of  surplus  of  real  estate  beyond 
the  purpose  of  the  devise :  of  a  void  or  fail- 
ing devUe,  and  profits  undisposed  of  until  a 
future  contingency. 


(a)  See  the  Appeal,  Vol.  XII.  page  918. 
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1.  Resulting  trust  for  the  heir  at  law  as  to  the  produce  of 

the  sale  of  real  estatei  not  exhausted  by  a  trust,  ia 
which  it  was  combined  with  personaL  JRoUnson  r. 
Taylor.     -*------- 

2,  Resulting  trust  for  grantor  in  a  deedf  where  the  consider- 

ation is  only  five  shillings,  .        -        •        .        * 

S.  Real  and  personal  estate  devised  to  the  enecutor  in  trust 
to  pay  debts  and  legacies :  the  rest  and  residue  to  him- 
self; the  only  purpose  of  devising  the  real  appearing  to 
be  to  ensure  payment  of  the  debts,  without  any  intention 
to  disinherit  the  heir,  it  was  held  only  a  charge ;  and 
that  the  heir  was  entitled  to  the  surplus  of  the  real  * 
estate.    HaUiday  v.  Hudson.     «        «        «        .        .  III.  210 

4.  Settlement  of  the  wife's  estate  to  such  uses  as  the  hus- 

band and  wife  or  the  survivor  should  appoint  by  Deed 
or  Will,  with  three  witnesses ;  in  default  thereof,  to  the 
heirs  of  the  husband :  the  wife  surviving  made  a  dispo- 
sition by  her  Will  to  a  charity,  and  therefore  void;  de- 
creed to  the  heir  of  the  husband.  Attomey-Oeneral 
V.  Ward.  -        -        -        -        -        -        -        -  III.  827 

5.  Devise  upon  a  future  contingency ;  and  no  intermediate 

disposition  of  the  rents  and  profits ;  a  resulting  trust 

for  the  heir. -        -  HI.  725 

6.  The  produce  of  real  estate  sold  under  a  power  in  a  Will 

passed  by  a  residuary  clause  with  the  personal  estate: 
the  object  being  a  conversion  out  and  out :  but  part,  re- 
maining unsold,  was  held  a  resulting  trust  for  the  heir 
at  law.    Broum  v.  Bigg. VII.  279 

7.  Conversion  of  real  estate  into  personal  by  Will  for  a  par- 

ticular purpose,  which  failed :  a  resulting  trust  for  the 

heir,  against  the  next  of  kin.     WiUiams  v.  Coade.       «  X»  50O 

8.  Devise  of  a  real  estate  to  be  sold.     The  object  being  a 

provision  for  legacies,  not  an  absolute  conversion  to  all 
mtents,  a  resulting  trust  for  the  heir  at  law  as  to  the 
surplus ;  which  was  not  affected  by  the  appointment  of 
*'  Residuary  Executor.'*    Berry  v.  Usher.  -        -  XI.    87  • 

9.  Testator  devised  a  copyhold  estate  to  his  wife,  upon  trust 

to  sell,  and  invest  the  money  in  the  funds;  and  gave  and 
bequeathed  the  interest  and  dividends  to  her  use.  He 
also  gave  and  bequeathed  to  her  all  his  effects  whatso- 
ever and  wheresoever  for  her  maintenance,  upon  full 
trust  and  confidence  in  her  justice  and  equity  that  at 
her  decease  she  would  make  a  proper  distribution  of 
what  effects  might  be  left  in  monev,  goods,  or  other- 
wise, to  his  children ;  accounting  what  they  had  already 
received  in  money  or  effects  as  part  of  their  shares. 
The  widow,  executrix,  entitled  to  the  produce  of  the 
copyhold  estate  for  Ufe  only  with  a  resulting  trust  as  to 
the  capital  for  the  heir.  The  widow  entitled  to  the 
absolute  interest  in  the  personal  estate.  WUson  ▼• 
Major.      ---------  XL  205 


0M         TRUST* ^UNDERLETTING  wrrsour  Licxiise. 

10.  Resulting  trdst  for  the  heir;  the  only  exf^ress  derisef 
being  to  convey  to  the  devisor's  son  from  and  after  bis 
age  of  thirty ;  which  he  did  not  attain ;  and  no  devise 
by  implication  from  a  declaration,  that  he  shall  have  no 
power  over  the  estate  until  his  age  of  thirty^  Nask  t. 
Smiih *     XVn. 

See  Bank  of  England  1.     Bankrupt  {Amgnee  0.  14. 19.) 
(Certificate  26.)     Charge  and  Discharge.     Charity  15. 

29.  60.  77.  Contideratian  9.  Contract  14.  80.  83. 
Copyright  8.  Co§U  1.  {Trutteet  1.  2.  3.)  DemMc  1. 3^ 
Eatt  India  Ship  1.  Ekctian  (Heir  6.)  Equitable  Re- 
coverg3.  Escheat  \.  Estate  (Conversion  12.)  Eci* 
dence  24.  (Parol  8.)    Executor  15.  17.  18.  22.  23.  20. 

30.  36.  37.  79.  Executory  Trust.  Fraud  10.  17.  22. 
(Statute  of,  4.  6.)  Heir  9.  14.  16.  Infant  3.  12.  13. 
16.  19.  20.  25.  29.  30.  31.  Insurable  Interest  3.  Jk- 
terest2.  Laches  4.  Lease  (Renewal  IQ.)  Limitation 
(Time  4.)  Lunacy  6.  14.  Merger  2.  Mortgage  16.  19. 
Party  1.  Patent  6.  Payment  into  Court  3.  Power 
10.  15. 16. 17.  (Appointment  4.)  Practice  134. 136. 314. 
(Party  9.)  Principal  and  Agent  13.  14.  Receiver  7. 
10.  13. 18.  26.  Registry  (Ship  11.)  Representative  5. 
Residue  10. 11. 12.  ResulHng  Trust.  Stoch  6.  Use  6. 
Vendor,  4*c.  10.  Voluntary  Settlement,  Sfc.  15.  20. 
Waste  5. 13.      Will  14.  23.  30.  40.  58.  59.  82. 

TRUST,  EXECUTORY. 

See  Devise  35.     Executory  Trusts 

TRUST  OF  TERM. 

See  Perpetuity  4. 

TRUSTEE  TO  PRESERVE  CONTINGENT  REMAINDERS. 

See  Waste  14. 

TURNIPS. 
See  Tithe  24. 

TURNPIKE  SECURITIES. 
See  CharUy  24.     Will  157. 


UNATTESTED  WILL. 

See  Charge  10.     Estate  (Conversion  15.) 

UNCERTAINTY. 
See  Devise  45.    Estate  (For  Life  8.)    Heir  19.  20.     Re^ 
version  2.     Trust  128.     Will. 

UNDERLETTING,  Covenant  aoainst. 
See  Landlord  and  Tenant  26.  27. 

UNDERLETTING  without  License. 

See  Landlord  and  Tenant  38.  41.  42.  45. 


UNDERTAKING  to  SPEED. USE.  .      «» 
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UNDERTAKING  to  SPEED. 

See  Practice  365.  dOO. 

UNDERWOOD. 
See  Bankrupt  {Mortgage  4.)     Eitate   (Far  Life  2.  3.) 
Watte  29. 

UNDER-WRITING. 
See  Account  7. 

UNDUE  INFLUENCE. 

See  Attorney  and  Solicitor    {Attorney  and  Client  2.  3.) 
Fraud  4.     Guardian  and  Ward  6.  7. 

UNION  OF  GREAT  BRITAIN  and  IRELAND. 

See  Patent  8.     Peer  1. 

UNIVERSITIES. 
See  Copyright  4. 

UNSOUND  MIND. 

See  Lunacy, 

UNWHOLESOME  TRADE. 

See  Nuisance  2. 

USAGE  OF  TRADE. 
See  Interest  32. 

USE. 

1.  To  coovert  personalty  into  land  merged  bj  nnion  with 

the  fand. 

2.  FeoffmeDt  to  a  relation  without  livery  constrned  a  cove- 

nant to  stand  seised. 

3.  Limit  of  springing  uses. 

'    4.    At  Common  Law  intended  in  feoffee,  &c.  without  aver- 
ment ;  as  if  to  feoffor,  &c. 

5.  Results  according  to  estate  or  limitation. 

6.  Trust  subject  to  debts,  to  receive,  &c.  and  educate 

devisor's  son  till  twenty-one ;  and  then  to  him :  not 
executed  in  him  until  twenty-one. 

•  The  decisions,  that,  where  the  uses  to  convert  personal 

estate  into  land  are  united  with  the  fund  in  the  same 
person,  it  shall  be  considered  as  land  without  intent 
declared  to  the  contrary,  have  gone  too  far;  for  in  that 
case  the  uses  are  merged ;  there  being  no  person  to  call 
for  the  application.     -------  L  204 

•  Feofiment  by  deed  to  a  relation  and  his  heirs,  but  no 

livery  of  seisin :   it  shall  be  construed  a  covenant  to 

stand  seised. ---  IL  226 

•  There  may  be  any  number  of  springing  useswithin  twenty- 

one  years  after  lives  in  being.      -----  IL  241 

•  At  Common  Law  the  use  was  intended  to  be  in  the  feoffee 

or  conusee ;  and  is  not  averred ;  as  it  mast  be^'  if  to  the 

use  of  the  feoffor,  &c.        ------  IIL  666 

3L.  XX.  Q  Q 


610  USE. ^VACATING  JUDGMENT. 

Vol  Pi$e 

5.  Conveyance  by  one  seised  ex  parte  maiemd:  the  use 

results  in  the  same  manner :  so,  if  expressly  limited  to 

him. -  111.667 

6.  Devise,  charged  with  debts,  to  trustees  and  their  heirs  ; 

in  trust  to  receive  and  take  the  rents,  issues,  and  profits; 
and  thereout  to  support  and  educate  the  devisor's  son 
till  the  age  of  twenty-one ;  and  then  to  him.  Not  a 
use  executed  in  the  son  before  the  age  of  twenty-one.  -  VI.  323 

See  Power  25.     S^ipentUitrnM  (7«e.     TruU  {Executory  2.) 

USE  AND  OCCUPATION. 

See  Landlord  and  Tenant  2.    lAmiiaHtm  1. 

USES,  Statute  of. 
See  WiU  {Executory  Devise  2.) 

USURPATION. 

See  AdvowMom  1. 

USURY. 

1.  )  Defined.     InteDtion  of  forbearance  for  eiorbitant  in- 

2.  5      terest  must  appear. 

3.  Not  applicable  to  Post  obits. 

4.  Not  by  reasonable  commission  for  incideotal  charges 

of  remittance. 
6.     Relief  on  paying  what  is  doe. 
6.    By  secariug  principal  and  interest  with  a  chance  of  the 

rise  of  stock. 

1.  Usurv  is  taking  more,  than  the  law  allows,  upon  a  loan, 

or  for  forbearance  of  a  debt.       -----  I.  5Sl 

2.  To  make  a  contract  usurious  intention  of  forbearance 

for  exorbitant  interest  must  appear.     -        -         -        -  1. 53 

5.  Post  obit  bonds,  though  upon  terms  of  gross  inequality, 

established ;  such  securities  not  being  liable  to  be  im- 
peached on  the  ground  of  usury.     Wharton  v.  May,   -  V.  27 
4.  A  reasonable  commission,  beyond  legal  interest,  for  in- 
cidental charges,  as  upon  agency  in  the  remittance  of 
bills,  not  usurious.     Baynes  v.  Fry.    -        -         -         •        XV.  19 

6.  Relief  against  usury  upon  the  terms  of  paying  what  is 

due.  --------         -       XVI.  124 

6.  Contract  for  re-payment  of  a  debt  with  legal  interest,  or 
at  the  option  of  the  creditor  to  transfer  so  mucb  stock 
as  it  would  have  produced  on  the  day  it  was  payable, 
void  as  usurious :  the  principal  and  interest  being  se- 
cured, with  a  chance  of  a  rise  of  the  stock :  not  there- 
fore like  a  contract  to  re-place  stock  absolutely ;  which 
might  fall.     Barnard  v.  Young.  .        -         .         .     XVII.  44 

See  Bankrupt.     Contract  16.     Interest  26.     Partner  3. 


VACATING  JUDGMENT. 

See  Decree  4.     Judgment  S. 


VALUABLE  CONSIDERATION.. 


VENDOR,  &c.       611 
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VALUABLE  CONSIDERATION. 

See  Bankrupt  35.     Pleading  4St. 

VALUATION. 

1.    Not  on  pretium  affectionu. 
Valuation  not  regulated  by  pretium  affeclionis. 

See  Annuity, 


-   XVIIL  312 


VARIANCE. 

1.    Allegation,  not  proved,  that  plaintiff,  the  tenant,  was 
to  paj  taxes,  and  repair,  no  substantial  variance. 

Allegation  of  the  bill  that  the  plaintiff,  the  tenant,  was 
to  pay  taxes  and  do  necessary  repairs,  not  proved,  is 
no  substantial  variance:  being  an  admission  against 
himself,  and  immaterial  from  a  tenant's  legal  liability. 
Gregory  v.  Migheli.  -        -        -        -        - 
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Purchaser  of  small  lots  entitled  to  attested  copies  of 
title-deeds. 

Covenants  under  general  agreement  to  sell  the  fee,  free 
from  iucambrance. 

Purchaser,  objecting  to  the  title,  cannot  hold  posses- 
sion without  paying  in  the  money. 

Vendor's  lien ;  unless  clearly  relinquished ;  as  by  an- 
other security.     Marshalling  assets  in  that  case. 

Vendor's  lien  probably  from  the  Civil  Law  as  to  goods ; 
prevailing,  beyoud  stoppage  in  tratisitu,  even  against 
actual  possession. 

Vendor's  lien ;  having  paid  prematurely. 

Lien  on  conveyance,  or  payment,  by  surprise. 

Implied  discharge  of  purchaser  by  the  receipt  of  the 
trustee  from  seeing  to  the  application  of  the  money ; 
which  has  been  carried  too  far. 

Sale  without  notice  of  a  prior  contract. 

Vendor,  defendant  to  bill  for  specific  performance, 
restrained  from  conveying. 

Purchaser  not  compelled  to  lake  a  doubtful  title. 

Defect  on  the  abstract,  delivered  before  bill  by  per- 
chaser,  no  objection. 

Outstanding  satisfied  term  may  be  an  objectioB  to  the 
conveyance  ;  not  to  title. 

Compensation  for  right  reserved ;  though  no  claim  for 
many  years. 

Purchaser  bound  by  notice  of  judgment,  not  docketed, 
or  deed  not  registered. 

Distinction  between  the  Statutes,  denying  legal  efiect 
to,  and  making  void,  instruments.  Equity  in  the 
former  instance  on  the  contract. 

Covenant  not  to  sell  water  from  a  well  to  the  prejudice 
of  lessees  of  water-works  not  enforced  by  Injunc- 
tion. 
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20.  Parchaser  not  coropelled  to  take  a  doobtfnl  title. 

21.  ATerment  of  alleged  seisin  to  a  plea  of  purciiase,  &c. 

22.  How  far  purchaser  of  lease  bound  to  notice. 

23.  Trade,  sold  with  the   good-will,  may  be  set  up  again, 

if  no  express  covenant,  or  fraud. 

24.  Purchase  under  an  Inclosing  Act 

26.    Parchaser  of  coal  mine,  in   possession  and  working* 
ordered  before  conveyance  to  pay  in. 

26.  Assignee  in  bankruptcy  selling  by  general  description, 

bound  for  the  title. 

27.  Whether  advertising  a  lease  in  possession  is  the  same 

as  declaring,  that  the  vendor  cannot  produce  lessor's 
title. 

28.  Counsel's  approbation  not  a  waver   of  all  reasonable 

jections. 

29.  Lien   after  judgment  against  purchaser  of  leasehold 

house,  &c. 
80.     Dismissal  on  motion  after  Report  against  title. 
31.     Purchaser's  possession  according  to  the  contract,  no 

ground  for  payment  into  Court  on  objections  to  the 

title ;  as  alterations,  6ic,  against  the  nature  of  the 

contract  are. 

1.  Purchaser  of  small  lots  entitled  to  attested  copies  of  the 
title-deeds,  accompanying  the  principal  purchase,  at 
the  expense  of  the  vendor :  no  stipulation  having  been 
made  upon  the  subject.     Boug/iton  v.  Jewell.      -         •         XV.  1 

S.  Under « a  general  agreement  to  sell  a  fee-simple  estate, 
free  from  incumbrances,  the  purchaser  is  entitled  to 
various  covenants,  according  to  the  nature  of  the 
vendor's  title. -         -         XV.  2 

5.  Purchaser,  having  taken  possession,  but  objecting  to  the 

title,  required  either  to  pay  in  the  purchase-money,  or 
deliver  up  possession.     Clarke  v.  Wilson.  -         -         XV.  8 

4.  Vendor's  lien  for  purchase-money  unpaid  against  the 
vendee,  volunteers,  and  purchasers  with  notice,  or 
having  equitable  interests  only,  claiming  under  him ; 
unless  clearly  relinquished ;  of  which  another  security 
taken,  and  relied  on,  may  be  evidence,  according  to 
the  circumstances ;  the  nature  of  the  security,  &c. :  the 
proof  being  upon  the  purchaser ;  and  failing  in  part, 
upon  the  circumstances,  another  security  being  relied 
on,  may  prevail  as  to  the  residue.  As  to  marshalling 
the  assets  of  the  vendee  by  throwing  the  lien  upon  the 
estate,  giuere.     Mackreth  v.  Symmons,       -        -         -        XV.  S 

6.  Vendor's  lien  probably  derived  from  the  Civil  Law  as  to 

goods ;  which  goes  farther  than  the  law  of  England;  by 
which  the  lien,  giving  the  right  to  stop  in  transitu^  is 
gone,  where  possession,  actual  or  constructive,  has 
been  taken :  the  lien  by  the  Civil  Law  prevailing  even 
against  actual  possession.  *-.---        XV.  S 

6.  Lien  of  vendee,  having  paid  prematurely,  analogous  to 

that  of  vendor.  ------         .        XV.  * 
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7.  Lien;   where  either  conveyance,   or  payment,  was   by 

surprise.  -        -        -        --        -        -        -         XV.  353 

8.  Objection  to  title  by  a  purchaser  under  a  trust  to  sell,  as 

bound  to  see  to  the  application  of  the  money  in  satis- 
faction of  scheduled  creditors  and  others,  coming  in 
within  a  limited  time  after  the  date  of  the  deed  or  dis- 
abilities  removed,  over-ruled  upon  the  tenour  of  the 
deed ;  implying,  that  the  receipt  of  the  trustees  should 
be  a  discharge.     Balfour  v.  Wetland.  -        -         -       XVI.  161 

9.  The  doctrine  as  to  binding  a  purchaser  to  see  to  the  ap- 

plication of  the  money  by  trustees  has  been  extended 

farther  than  any  sound  equitable  principle  will  warrant.       XVI.  156 

10.  Whether  after  a  contract  for  sale  of  an  estate  the  vendor, 

selling  to  a  purchaser  for  valuable  consideration  without 
notice,  is  not  accountable  for  the  money  as  a  trustee, 
qucere.     Daniels  v.  Davison,      -----        XVI.  249 

11.  Injunction,  restraining  vendor,  defendant   to  a  bill   for 

specific  performance,  from  conveying  the  legal  estate. 

Echtiffy.  Baldwin. -         -        XVI.  267 

1 2.  Purchaser  not  compelled  to  take  a  doubtful  title.     (See 

No.  20.)    Stapylton  v.  Scott. XVI.  272 

13.  No  objection  to  a  purchaser,  that  the  defect  of  title  ap- 

peared on  the  abstract,  delivered  before  he  filed  his  bill. 

Stapylton  v.  Scott.     -------       XVI.  272 

14.  Outstanding  term,  to  attend  the  inheritance,  the  trusts 

being  performed,  may  be  an  objection  to  the  convey- 
ance :  not  to  the  title.     Berkeley  v.  Dann.  -        -       XVI.  331 

15.  Reservation  of  salt-works,  mines,  8ec.    in  1704,  with  a 

right  of  entry,  though  no  instance  of  any  claim,  and 
the  title  had  been  transferred  in  1761,  without  such 
reservation,  upon  the  usual  covenants,  held  an  objec- 
tion, giving  a  right  to  compensation :  the  purchaser  not 
insisting  upon  it  farther.     Seaman  v,  bawdry.      -        -       XVI.  890 

16.  Purchaser  bound  by  notice  of  a  judgment,  though  not 

docketed.     Davis  v.  The  Earl  of  Stratkmore.    -         -       XVI.  419 

17.  Purchaser  within  the  Registry  Act  (7  Ann.  c.  20.)  bound 

by  notice  of  a  deed,  not  registered.     -         -         -        -       XVI.  427 

18.  Distinction  between  Acts  of  Parliament,   denying  legal 

effect  to  instruments,  as  the  Act  for  enrolling  Bargains 
and  Sales,  and  the  Registry  Act,  (7  Ann.  c.  20.)  and 
Acts,  declaring  instruments  void  to  all  intents ;  as  the 
Annuity  and  the  Ship  Registry  Acts.  Notwithstanding 
the  former,  the  party  is  bound  in  Equity  by  the  con- 
tract.        -        -        -        -        -        -        -        -        -       XVI.  428 

19.  Covenant  upon  a  conveyance   in  fee  with  the  grantors, 

lessees  of  water-works,  not  to  sell  or  dispose  of  water 
from  a  well  to  the  injury  of  the  proprietors  of  the  said 
water-works,  their  heirs,  executors,  administrators,  and 
assigns.  Whether  the  covenant  runs  with  the  land,  so 
as  to  bind,  and  be  enforced  by,  assignees,  whether  it 
is  contrary  to  the  policy  of  the  law,  and  as  to  the  effect 
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of  a  renewal  of  a  lease,  qtuere.  The  parties  left  to 
law,  and  a  demurrer  allowed,  from  the  inconvenience 
of  enforcing  such  a  coTenant  by  Injunction.  Collins  t. 
Plumb. -         -       XVL 

20.  Purchaser  not  compelled  to  take  a  doubtful  title :  vis.  by 
executing  a  power  of  sale,  introduced  under  a  direction 
by  a  decree,  establishing  a  Will,  to  the  Master  to  ap- 
prove a  proper  settlement ;  the  Will  not  authorizing  the 
insertion  of  such  a  power:  nor  could  it  be  sustained 
under  a  power  by  a  former  settlement;  which,  if  not 
extinct  by  the  failure  of  the  limitations,  and  the  union 
of  the  estate  for  life  with  the  reversion,  could  not  be 
duly  apphed  to  purposes,  clearly  foreign  to  the  original 
object :  and,  though  purchasers  are  not  put  to  exercise 
a  very  nice  and  critical  judgment  with  regard  to  the 

Eurposes,  for  which  powers  are  created,  it  could  never 
e  intended  to  refer  to  a  perfectly  new  set  of  limitations, 
in  a  new  settlement,  at  a  long  subsequent  period,  under 
a  disposition  by  the  Will  of  the  owner  of  the  fee ;  to  be 
exercised,  not  for  any  purpose  in  the  least  degree  con- 
nected with  the  settlement,  but  avowedly  as  an  expedient 
to  supply  the  want  of  a  valid  power  in  that  settlement; 
and  enable  those,  whom  he  had  made  only  tenants  for 
life,  to  dispose  of  the  estate.  (See  No.  12.)  Wheate 
V.  HaU. XVn. 

51.  No  instance  of  the  plea  of  purchase  for  valuable  con- 

sideration without  notice  without  an  averment,  that 
the  party  purchased  from  a  person,  seised,  or  pre- 
tending to  be  seised,  in  fee.        -----     XVIL  i 

52.  Purchaser  of  a  lease,  though  not  considered  a  purchaser 

for  valuable  consideration  without  notice,  to  the  extent 
of  not  being  bound  to  know,  from  whom  the  lessor  de- 
•  rived  his  title,  is  not  to  take  notice  of  all  the  circum- 
stances, under  which  it  is  derived.  Therefore  under- 
stood to  have  notice,  that  the  lessees  were  trustees  for 
a  charity ;  not  that  the  lease  was  bad ;  that  depending 
on  circumstances  dehors,     ------      XVBL  2 

23.  Sale  of  a  trade  with  the  good-will  does  not  prevent  the 
vendor's  setting  up  again  a  similar  trade  without  ex- 
press covenant ;  or  fraud,  by  representing  it  as  a  con- 
tinuation of  the  old  trade ;  or  by  conduct  encouraging 
others  to  involve  themselves,  in  the  confidence  that  he 
would  not  trade  again,  &c.     Cruttwell  v.  Lye.     -         -     XYII*  ^ 

S4.  Objection  by  a  purchaser  of  allotments  under  an  In- 
closing Act,  that  the  award  of  the  Commissioners  was 
not  made,  over-ruled :  the  Act  containing  a  clause, 
enabling  a  sale,  and  declaring  the  conveyance  valid, 
before  the  award ;  and,  supposing  the  possibility  of  the 
Commissioners  varying  the  allotments,  the  purchaser 
having  full  notice  of  all  the  circumstances.  Kingsley 
V.  Young.  ----....•.,     X  Vn.  ^ 
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55.  Order  on  a  purchaser,  before  conveyance,  to  pay  into 

Court  instalments  due  and  interest  according  to  the 
contract :  the  subject  being  a  coal-mine ;  and  the  pur* 
chaser  in  possession  and  working  it.     Buck  v.  Lodge.       XVIII.  450 

56.  Implied  covenant  by  vendor  of  a  freehold  estate  for  the 

title,  though  an  assignee  under  a  Commission  of  Bank- 
ruptcy, selling  by  a  general  description,  not  restrained 
to  his  actual  interest  (a).     ------    XVIlI.  512 

27.  Whether  the  effect  of  advertising  for  sale  a  lease  in  pos- 

session is  precisely  the  same  as  a  declaration,  that  the 

vendor  cannot  produce  the  lessor's  title,  qiuere.  -    XVIII.  512 

28.  Approbation  of  Counsel  not  a  waver  of  all  reasonable 

objections  to  the  title.         ------    XVIIL  514 

29.  After  judgment  against  the  purchaser    of  a  leasehold 

house  and  furniture,  lien  of  the  vendor  upon  the  house 
and  furniture,  and  proof  under  a  Commission  of  Bank- 
ruptcy against  the  purchaser  for  the  deficiency.  Ex 
parte  Lord  Seafortn.  ------       XIX.  285 

30.  On  the  Report  against  vendor's  title  his  bill  for  a  specific 

performance  dismissed,  with  costs,  on  motion.     Walters 

V,  Pyman.  --------        XIX.  851 

SI.  Possession  by  a  purchaser  according  to  the  contract  not 
a  ground  for  payment  of  the  money  into  Court  on  ob- 
jections to  the  title :  acts  of  alteration,  or  destruction 
against  the  nature  of  the  contract  are ;  and  slighter 
acts,  after  the  objections  discovered,  effectual  for  that 
purpose,  than  if  done  with  an  understanding  on  one 
side  that  there  is  a  title,  on  the  other,  that  there  is  not. 
Dixon  V.  Astley.        -------       XIX.  564 

See  Accident  1.  Contract  36.  60.  {Specific  Performance 
47.)  Executor  %^,  Legacy  W.  Xtea  II.  12. 14. 16.25. 
Notice  \0,\\.  Pleading  M.  Principal  and  Agent  \  6. 
Purchase  1. 

VENDOR'S  LIEN. 

See  Marshalling  6. 

VENTRE  INSPICIENDO,  Writ  of. 

See  Bill  to  perpetuate  Testimony  2. 

VESTING. 

1.  Legacy  to  be  paid  at  a  fotare  time. 

2.  Under  a  marriage  settlement  at  twenty-one. 

3.  In  all  children,  sobject  to  be  devested  by  appointment, 

ander  words  of  recommendation. 

4.  Legacy  toil,  for  life  and  to  ber  children:  if  she  leave 

none,  over :  vested  in  the  legatee  over,  thoogh  not 
surviving  A. 

5.  Of  stock  bequeathed  to  be  laid  out  in  an  annuity :  the 

legatee  dying  two  days  after  testator. 

6.  Bequest  of  dividends   till  the  age  of  thirty-two;   at 

which  time  the  stock  to  be  transferred :  not  vested 
before.  

(c)  See  the  note,  Vol.  V.  page  14t. 
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7. 1  ThoQgh  payment  pos^ioned :  Distinctioii  as  to  a  durfpa 

8.  5       on  land. 

9.  Thoogh  sobject  to  appointment. 

10.  Under  trnU  by  Will  for  all  children  when  and  as  thej 

shall  severally  attain  sixteen,  with  maintenance: 
those  bom  after  one  attaitas  that  age  ezdnded. 
Maintenance  without  regard  to  ability. 

11.  Under  residuary  trust  to  pay  dividends  equally  between 

two  nieces  until  marriage  and  from,  &c.  their  respec- 
tive marriages  to  assign,  <&c.  vested  before  marriage. 

12.  Though  possession  deferred. 

13.  Under  bequest  to  legatees  in  remainder  or  their  repre- 

sentatives, notwithstanding  death  before  the  legatee 
for  life. 

14.  Under  an  inaccurate  letter,  the  basis  of  a  settlement* 

15.  Of  residue  not  prevented  by  restriction  as  to  particular 

interests. 

16.  In  the  survivor  of  two  objects  before  the  time  of  pay- 

ment 

17.  In  all  children  under  bequest  to  such  as  A,  who  died 

in  testator's  life,  shall  thinic  most  deserving,  &c. 

18.  Vested  interest  not  devested;  the  expressed  contingency 

not  having  happened. 

19.  Of  legacy  on  the   eontingency  of  discharge  from  the 

effects  of  misfortune,  &c.  in  trade  by  discharge 
under  a  composition. 

20.  In  all  under  general  bequest  to  children :  those  bom 

af^r  appropriation,  &c.  on  atuining  the  age  for 
payment  not  allowed  the  by-gone  interest. 

21.  Of  portions,   to  be   paid   at  twenty-one,  if  after  the 

death  of  the  parents ;  with  survivorship  on  death 
before  the  shares  become  payable ;  and  a  limitation 
over,  if  none  living  at  the  death  of  the  surviving 
parent ;  or  all  die,  before  the  fund  become  so  pay- 
able, &c. 

22.  In  the  peraon  answering  a  particular  description,  at  a 

particular  time,  exclusively. 

23.  Under  a  Will  depending  on  the  natore  of  the  purpose, &c. 

24.  Of  residue  only  as  received  requires  clear  expression. 

25.  '*  When "  in   a  Will  conditional :    but  may   postpone 

payment  only,  not  vesting. 

26.  ''  Cam"  and  *' H""  equivalent  in  the  Ctet/Law;  froni 

which  most  of  our  rules  as  to  legacies  are  borrowed. 

27.  Distinction  between  legacy  at,  and  payable  at,  twenty- 

one,  disapproved. 

28.  Not  equally  the  effect  of  a  direction  for  maintenance, 

aa  for  interest 

29.  Of  legacy  not  until  the  time  of  division. 

30.  By  construing  "  or"  "  and." 

31.  In  all  children  born  before  the  period  of  diatribotiom 

under  a  general  bequest. 

32.  From  a  year  after  testator^a  death  under  direction  to 

lay  out  with  all  convenient  speed. 

33.  At  testator  s  death  under  a  tenancy  in  common ;  tbongi} 

combioed  with  attrvivor&hip. 
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S4.     Of  legacy,  when  twenty-one,  on  the  intention. 

35.  On  marriage  and  having  a  child ;  though  limited  over 

on  death  withoat,  &c, 

36.  On  the  legal  effect;  thoogh  subject  to  a  contingent 

charge. 

37.  In  a  child  deceased,  having  attained  the  age,  under  a 

claase  of  survivorship. 

38.  By  condning  survivorship    between  two  legatees  to 

lapse. 

39.  Under  reaidnary  bequest  over  after  a  life  to  relations 

in  next  of  kin  at  that  time. 

40.  Under  bequest  to  the  children  of  il.  in  those  bom,  when 

the  first  attains  twenty-one. 

41.  Enjoyment  being  deferred  with  reference  to  the  estate, 

not  the  legatee. 

42.  Though  survivorship  on  death  under  twenty-one. 

43.  The  time    being  only  an  exception ;  not  of  the  anb- 

stance. 

44.  Apparent  condition  being  referred  to  the  time  of  pos- 

session. 

45.  Subject  to  be  devested. 

4G.  Of  portions  at  twenty-one  not  controlled  by  a  condition 
of  surviving  the  parents  with  reference  to  another 
event,  that  did  not  happen. 

47.  Limited  by  the  nature  of  the  subject  and  the  primary 

object. 

48.  Possession  only  postponed. 

49.  Not  prevented  by  the  year  allowed  to  executors,  &c. 

50.  Limited  to  children  living,  when  the  first  is  entitled. 
5L.     In  an  only  surviving  younger  child ;  excluding  one, 

become  the  eldest. 

52.  In  legatees  dying  during  a  previous  interest  for  life. 

53.  Not  under  '*  younger  children"  in  a  second,  become 

eldest,  before  twenty-one,  the  period  of  survivorship. 

54.  Under  bequest  to  children,  exclusive  of  those  born  after 

the  first  attains  twenty-one. 

55.  **  Two  years  after  my  decease  if  my  debts  shall  then 

**  be  paid  :"  a  condition  precedent 

56.  Not  before  the  time  of  payment,  if  annexed  to  the 

substance. 

57.  Notwithstanding  terms  importing  power  and  payment 

after  death. 

58.  Distinction  between  time  annexed  to  the  legacy  or  the 

payment  only. 

59.  Until  appointment, 

60.  (  Survivorship  on  tenancy  in  common  by  Will  referred 
6L.  )      to  testator*s  death  ;  unless  repugnant. 

62.  On  general  construction. 

63.  Expressed  provision  for  survivorship  excludes  implica- 

tion in  a  different  event. 

64.  Of  legacy  to  the  children  of  A.  equally,  with  survivor- 

ship on  death  under  twenty-one,  in  those  living  at 
testator's  death  exclusively. 
05.     Under  general  bequest  to  children  in  those  bom,  and 
those  who  died,  after  testator*a  deaths  and  in  the 
lives  of  the  tenants  for  life. 
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66.  In  cbildreD  born  before  the  tioM  of  distribntion,  vnless 

e^ipresslj  provided. 

67.  Mot  until  payment  under  a  trust  by  deed  to  accumuhite 

until  twenty -one  and  upon,  &c.  to  pay  to  each. 

68.  Limited  by  a  power  of  advancement  before  the  age  of 

twenty-six. 
69*    At  twenty-one,  during  an  interest  for  Kfe ;  though  sab- 
jeet  lo  a  limitation  over  on  death  before  time  of 
payment. 

70.  Notwithstanding  daath  during  a  tenancy  for  life  and 

survivorship. 

71.  Legacy  at  the  decease  of  a  person  entitled  to  the  fmid» 

out  of  which  it  is  given,  vested  immediately. 

72.  In  all  children;  including  those  born  after  testator's 

death. 

73.  In  express  legatees  notwithstanding  the  impossibiiitj 

of  providing  a  security  directed. 

74.  Not  until  sale  under  a  devise  at  such  time  as  the  sale 

should  be  completed. 

75.  Not  depending  on  the  uncertain  time  of  payment. 

1.  Legacy 9  to  be  paid  at  a  particular  time,  is  debitum  in 

prtBsenti  solvendum  in  futuro  ;  and  vested.  -         -  IIL 

2.  By  settlement  on  marriage,  reciting  an  intention  to  pro- 

vide for  the  wife  and  children,  certain  tolls  were  granted 
for  the  remainder  of  the  grantor*s  term,  in  trust  to  raise 
an  annuity  for  the  lives  of  the  wife  and  her  mother  and 
the  survivor :  then  reciting,  that  the  remainder  of  the 
term  might  expire  in  the  life  of  the  wife  or  her  children^ 
therefore  to  make  a  provision  for  her  and  her  children 
by  her  then,  or  any  future,  husband  the  trustees  should 
be  possessed  of  the  said  tolls  for  the  remainder  of  the 
term,  upon  trust  to  raise  after  the  deaths  of  the  grantor 
and  the  mother  of  the  wife  £100  annually,  to  be  placed 
out  in  the  purchase  of  freehold  lands  or  hereditaments, 
or  leasehold  estates  for  two  or  three  lives,  as  often  as 
a  competent  sum  should  be  raised  for  that  purpose; 
and,  until  convenient  purchases  should  offer^  to  be  in- 
vested in  Government  securities  upon  trust,  in  case  the 
wife  should  survive  the  term,  to  pay  the  rents  and 
profits  of  such  estate  or  estates  so  to  be  purchased,  or 
the  interest,  produce,  and  profits,  to  arise  from  the 
money  so  intended  to  be  placed  out,  until  such  pur- 
chase should  be  made,  to  the  wife  for  life ;  and  afler 
her  decease  to  apply  the  said  rents  and  profits  or  in- 
terest-money towards  the  support  and  maintenance  of 
such  child  and  children  of  her,  as  should  be  living  at 
her  death,  till  the  youngest  should  be  twenty-one ;  and 
then  to  be  possessed  of  such  estates  so  to  be  purchased, 
or  of  the  money  arising  from  the  annuity  not  placed 
out  in  one  or  more  purchase  or  purchasesi  to  toe  use 
of  such  child  or  children,  in  such  shares  and  propor- 
tions, payable  at  twenty-one,  as  the  survivor  of  the 
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hnsband  and  wife  should  by  Will  or  Deed  direct,  limit, 
and  appoint ;  in  default  thereof  to  the  use  of  all  such 
children,  equally  to  be  divided  at  their  respective  ages 
of  twenty-one:  hut  if  she  should  die  without  issue^ 
leaving  any  child  or  children,  or  all  should  die  under 
twenty-one,  then  to  the  use  of  the  grantor,  his  heirs, 
executors,  administrators,  and  assigns;  and  after  paying 
the  said  annuities  to  be  possessed  of  all  the  surplus 
money,  arising  from  the  said  tolls  during  the  remainder 
of  the  term,  for  the  use  of  the  grantor,  his  executors, 
&c.  From  the  death  of  the  grantor,  who  survived  the 
wife's  mother,  the  trustees  received  £100  a-year;  and 
laid  out  in  stock  the  sums  received  and  the  produce. 
One  son  was  the  only  issue.  He  attained  twenty-one  in 
the  life  of  his  mother;  and  survived  her.  The  Court 
would  not  invest  the  fund  in  land  :  but  held  it  with  the 
accumulations  from  the  death  of  the  grantor  and  the 
future  payments  a  vested  interest  in  the  son  at  twenty- 
one  ;  and  as  personal  estate  belonging  to  his  adminis- 
trator.    Swann  v.  Fonnereau,      -----  III.    41 

3.  Bequest  to  A.  for  life,  with  power  on  her  marriage  to 

appoint  the  interest  to  her  husband  for  life,  and  a  re- 
commendation to  dispose  of  the  principal  part  after  her 
own  death  and  the  determination  of  the  preceding  trusts 
among  the  cliildren  of  B.  the  recommendation  being 
held  an  absolute  trust,  it  is  a  vested  interest  in  all  the 
children,  subject  to  be  devested  by  appointment ;  and, 
there  being  no  appointment,  cliildren  born  after  the 
death  of  the  testator,  and  those,  who  died  in  the  life 
of^.,  are  entitled  with  the  rest.     Malimv.  Barker.     -  III.  150 

4.  Legacy  to  A.  for  life  ;  and  after  her  decease  to  her  chil- 

dren ;  if  she  should  leave  none,  to  B.  and  C.  share 
and  share  aUke,  or  to  the  survivor :  a  vested  interest  in 
B.  and  C.  upon  the  death  of  the  testator  as  tenants  in 
common  ;  A.  though  she  survived  them,  dying  without 
children.     Perry  v.  Woods.         -----  HI.  204 

5.  Legacy  of  stock  to  A.  to  be  laid  out  in  an  annuity  for  her 

life:  A^  died  two  days  after  the  testator  and  before  any 
alteration  of  the  stock :  her  administrator  is  entitled  to 
a  transfer.     Barnes  v.  Rowley.    -----  UJ.  805 

6.  Testatrix  gave  to  A.  the  dividends  of  £500  stock,  till  he 

should  attain  the  age  of  thirty-two ;  at  which  time  she 
directed  her  executors  to  transfer  the  principal  to  him : 
the  legacy  does  not  vest  till  the  age  of  thirty-two. 
Batsford  v.  KebbeU.  -        -        -        -        -        -  III.  368 

7.  Legacy  in  trust  for  testator's  mother  and  sister  for  life ; 

and  after  the  death  of  the  survivor  for  all  and  every 
the  child  and  children  of  his  sister  living  at  her  deatn 
share  and  share  alike,  each  receiving  his  or  her  share  of 
the  principal  at  twenty-one ;  and,  if  but  one  child  should 
be  so  aorvivingi  in  trust  to  pay  the  whole  to  sudli  aiir- 
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viving  child  at  twenty-one:  the  payment  only  is  post- 
poned;  not  the  vesting.     WacUey  v.North.  -         -  III.  364 

8.  Cnarge  upon  land^  payable  at  a  future  day,  not  vested 

till  the  time  of  payment.     Phipps  v.  Lord  Mulsrave.    -  III.  613 

9.  Remainder,  subject  to  appointment,  is  vested,  liable  to 

be  devested.       .^-----         -  III.  661 

10.  Trust  by  Will  for  all  the  children  of  ^.  when  and  as 
they  shall  severally  attain  sixteen ;  with  a  direction  for 
maintenance :  those  born  after  the  eldest  attained  six- 
teen were  excluded :  maintenance  was  directed  without 
regard  to  the  father^s  ability.     Hoste  v.  Pratt.     -         -  lU.  790 

IL  Residuary  bequest  to  trustees  upon  trust  to  pay  the  divi- 
dends, &c.  equally  between  the  testators  two  great 
nieces  until  their  respective  marriages,  and  from  and  im- 
mediately after  their  respective  marriages  to  assign  and 
transfer  their  respective  moieties  or  shares  thereof  unto 
them  respectively,  held  a  vested  interest  before  mar- 
riage ;  being  taken  out  of  the  general  rule,  from  the 
Civil  law,  Uiat  dies  incertus  in  testamento  conditionem 
facit.  One  of  the  legatees  being  dead  without  having 
been  married,  the  Court  directed  one  moiety  to  be  paid 
to  her  executors :  but  would  not  permit  the  other  moiety 
to  be  paid ;  but  directed  the  interest  and  dividends  of 
that  moiety  to  be  paid  to  the  other  legatee,  with  liberty 
to  apply  in  case  of  her  marriage  or  her  death  before 
marriage.     Booth  v.  Booth.         -        ...         -  IV.  399 

12.  Where  an  absolute  projierty  is  given  by  Will,  and  a 
particular  interest  is  given  in  the  mean  time,  it  is,  not 
a  condition  precedent,  but  a  description  of  the  time, 
when  possession  is  to  be  taken.  ....  IV.  409 

18.  Bequest  of  the  residue  to  A.  for  life ;  and  after  her 
death  legacies  were  given  to  B.  or  to  her  proper  repre- 
sentative, in  case  she  should  not  be  living  at  the  de- 
cease of  A.  and  to  four  other  persons  or  their  repre- 
sentatives or  representative:  one  of  the  four  died  in 
the  life  of  the  testator ;  and  another  survived  him,  but 
died  in  the  life  of  A. ;  the  former  lapsed ;  the  latter 
vested.     Corbyn  v.  French.        -        •        -        -         -  IV.  418 

14.  Construction  of  an  inaccurate  letter,  the  basis  of  a  settle- 

ment, as  to  the  rights  of  the  parties,  and  as  to  the 
subject,  upon  which  the  settlement  was  intended  to 
attach.     Luders  y.Anstey.  -----  IV.  501 

15.  Legacy  to  the  testator's  wife  of  the  dividends  of  stock, 

for  her  life ;  which,  he  directs,  shall  be  continued  in 
the  same  stock,  and  then  to  be  shared  equally  share 
and  share  alike  to  his  children  that  shall  be  then  living: 
he  also  gave  to  his  wife  a  leasehold  house  (of  which 
fifty  years  were  unexpired )  for  her  life  and  then  to  be 
.  let  during  the  time  of  the  lease  to  come,  and  the  neat 
produce  thereof  to  be  equally  placed  in  the  stocks  for 
the  benefit  of  his  children  that  shall  be  then  livmg^ 
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equally :  Bxid  as  to  the  residue  of  his  estate  whatsoever 
and  wheresoever  the  product  he  gave,  &c.  the  same  to 
be  collected  yearly  to  his  wife  and  children  equally^ 
share  and  share  alike,  that  are  then  living.  In  other 
dispositions  the  words  *'  then  '*  and  '*  then  Uving  **  were 
used  with  reference  to  some  period  expressed,  viz.  the 
age  of  twenty-one,  or  the  death  of  the  person  to  take 
for  life.  The  stock  and  house  vested  at  the  wife's 
death  in  those  children  who  survived  her :  the  residue 
vested  at  the  testator's  death  in  his  wife  and  all  the 
children  equally.     Reeves  v.  Brymer.  ...  IV.  68ji 

Bequest  of  the  dividends  of  stock  to  A.  for  her  life ;  and 
then  to  remain  in  the  same  stock,  till  each  of  her  chil- 
dren attain  twenty-one ;  and  then  to  be  paid  their  equal 
share  of  the  same ;  if  any  die  before  twenty-one,  to  go 
to  the  survivors  or  survivor ;  and  not  to  be  under  any 
claim  or  jurisdiction  of  their  father  or  any  husband  A. 
may  have.  Of  two  children  one  died  in  the  life  of  her 
mother,  married,  and  above  twenty-one.  Transfer  of 
a  moietv  to  her  administrator  upon  the  mother's  death 
established :  the  other  moiety  vested  in  the  surviving 
daughter,  an  infant,  so  far  as  to  entitle  her  to  the  divi- 
dends ;  and  a  reference  was  directed  as  to  her  father's 
ability.     Reeves  v.  Brymer.        .        -        -        .        -  IV.  692 

Testator  bequeathed  a  leasehold  estate  (after  an  estate 
for  life )  to  his  nephew  A.  and  the  heirs  male  of  his 
body  lawfully  begotten,  and  in  default  of  such  heirs  to 
one  of  the  sons  of  his  nephew  B.  as  A.  shall  direct  by 
a  conveyance  in  his  life  or  by  his  last  Will.  Another 
leasehold  estate  he  bequeathed  to  A.  upon  trust,  sub- 
ject to  certain  charges,  to  employ  the  remainder  of  the 
rent  to  such  children  of  jB.  as  A,  shall  think  most  de- 
serving, and  that  will  make  the  best  use  of  it,  or  to  the 
children  of  his  nephew  C  if  any  such  there  are  or 
shall  be.  A.  dying  in  the  testator's  Ufe,  the  bequest 
of  the  latter  estate  was  established  in  favour  of  all  the 
children :  qtuere^  as  to  the  former.  Affirmed  on  Re- 
hearing and  Appeal.     Brown  v.  Higgs. 

IV.  708.    V.405.    VIII.  561 

A  clear  vested  interest  not  devested  :  the  expressed  con- 
tingency, upon  which  it  was  to  be  devoted,  not  having 
happened.     Harrison  v.  Foreman.      -        ^        -        -  V.  207 

Legacy  in  trust  for  the  testator's  son  for  his  own  use  and 
benefit,  provided  no  misfortune  in  business  shall  in  the 
mean  time  have  happened  to  him,  so  as  to  deprive  him 
or]his  family  of  the  benefit  of  it ;  the  testator  declaring 
his  intention,  his  son's  fortune  being  amply  sufficient, 
by  this  fund  to  form  a  certain  and  permanent  provision 
for  him  or  his  family  :  but  in  case  he  fail  in  business  at 
any  time  before  the  age  of  thirty-two,  then  in  trust  for 
the  supped  fd  bimi  Us  wi&i  and  children,  aa  the  inuH 


e»  VESTINQ. 


Vol.    P 


tees  think  proper,  so  long  as  he  shall  labour  under  the 
effects  of  any  misfortune  in  trade :  but  as  soon  as  he 
shall  be  freed  and  absolutely  discharged  from  the  effects 
of  any  misfortune  or  failure  in  trade,  then  ( but  not 
before)  to  be  paid  to  him  :  otherwise  the  interest  to  be 
continued  to  be  paid  for  tlie  support  of  him,  hb  wife, 
and  children,  for  his  Ufe ;  and  if  at  his  death  he  shall 
be  under  any  difficulty  from  misfortune  or  failure  in 
business,  in  trust  for  his  wife,  and  children,  according 
to  his  appointment  by  Will :  and,  if  he  shall  leave  no 
widow  or  child,  according  to  his  disposition.  There 
was  a  considerable  settlement.  The  son,  in  the  twenty- 
eighth  year  of  his  age  being  discharged  under  a  deed 
of  composition,  the  legacy  was  decreed  to  him ;  the 
trustees  and  his  children  not  opposing  it :  but  the  Court 
observed,  that,  if  he  should  not  be  discharged,  as,  in 
case  it  should  end  in  bankruptcy,  the  trustees  would 
not  be  indemnified. ..  De  Mierre  v.  Turner.  -         -  V.  S 

20.  Under  a  disposition  by  Will  to  the  children  of  A.  and  JBL 

testator's  daughters,  payable  at  twenty-one  or  marriage, 
with  a  limitation  over  upon  failure  of  issue  in  the  lives 
of  A.  and  B.  it  was  held,  that  all  the  children  without 
restriction  were  entitled ;  and  an  apportionment  being 
directed,  and  the  interest  ordered  to  be  paid  to  those, 
who  had  attained  twenty-one,  children  born  afterwards, 
though  entitled  to  a  share  of  the  capital,  were  not 
entitled  to  claim  the  by-gone  interest.    MiUa  v.  Norru,  V.  3S 

21.  Portions  by  a  marriage  settlement  to  be  paid,  transferred, 

or  assigned,  to  the  sons  at  twenty-one,  to  the  daughters 
at  twenty-one  or  marriage,  if  af^r  the  death  of  their 

Sarents ;  with  survivorship  among  them,  if  any  should 
ie  before  the  share  or  shares  should  become  payable, 
assignable,  or  transferable,  and  a  limitation  over,  if 
there  should  be  no  child  or  children  living  at  the  death 
of  the  survivor  of  the  parents,  or,  being  such,  all  should 
die,  before  the  fund  should  become  so  as  aforesaid 
payable,  assignable,  or  transferable.  Whether  a  child 
attaining  twenty-one  takes  a  vested  interest  in  the  Hfe 
of  the  parent,  quare*     Legh  v.  Haverfield.        -         -  V.  45 

22.  A  bequest  to  a  particular  description  of  persons  at  a  par- 

ticular time  vests  in  persons  answering  the  description 
at  that  time  exclusively :  therefore,  an  annuity  being 
bequeathed  over  upon  the  death  of  the  annuitant  to 
the  eldest  child  of  A.,  there  being  at  the  death  no  child, 
an  afler4K)rn  child  is  not  entitled.     Godfrey  v.  Davis.  VI.   ^ 

S3.  Devise  and  bequest  until  a  certain  period  from  the  nature 
of  the  purpose  and  circumstances  not  transmissible  to 
representatives.     Ex  parte  Davies.    -....*  YI.  W 

84.  A  residuary  bequest  upon  the  whole  Will  vested  only  as 
the  property  was  received :  one  of  the  residuary  lega- 
tees, therefore,  being  dead,  his  representatives  were  en- 
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titled  only  to  that  part,  which  was  got  in  before  his 
death.  The  declaration  of  the  Decree,  upon  the  prin- 
ciple, that  the  residuary  property  vested  only  as  it  was 
received  and  converted  into  money,  going  beyond  the 
judgment  at  the  Rolls  (a),  was  reversed:  The  Lord 
Chancellor*9  judgment  being,  that  such  an  intentioui 
though,  if  clearly  expressed,  it  must  notwithstanding 
the  inconvenience  be  executed,  was  not  the  true  con- 
struction upon  the  whole  Will ;  and  is  not  to  be  col- 
lected, unless  clearly  expressed*  Preliminary  inquiries 
directed.     GaskeUv.  Hatman.  -        -         VI.  159.    XI.  489 

25.  The  word  **  when,"  in  a  Will,  alone  and  unqualified,  is 
conditional;  but  it  may  be  controlled  by  expressions 
and  circumstances;  so  as  to  postpone  payment  or  pos- 
session only,  and  not  the  vesting ;  as,  where  the  interest 
of  the  legacy  in  the  interval  was  directed  to  be  laid  out 
at  the  discretion  of  the  executors  for  the  benefit  of  the 
legatees,  it  vested  immediately.     Hanson  v.  Graham.  VI.  239 

96.  In  the  Ctvi/ Law  the  worcis  '' cum^  and  **  W  as  referred 
to  legacies,  are  equivalent ;  and  from  that  law  this  rule 
and  most  of  our  other  ri^es  upon  legacies  are  borrowed.  VI.  24S 

£7,  Distinction  between  a  legacy  at  twenty-one,  and  payable 
at  twenty-one,  borrowed  from  the  Civil  Law ;  but  dis- 
approved. --------  VI.  245 

S8.  A  direction  for  maintenance  has  not  the  same  effect  in 

favour  of  vesting  as  giving  interest.     -        -        -        -  VI.  249 

29.  Legacy  after  limitations  for  life,  and,  in  default  of  children, 
to  be  paid  equally  between  two  persons,  or  the  whole 
to  the  survivor  of  them,  held  not  vested  till  the  time 
of  division.    Daniel  v.  Daniel.  -        -        -        -  VI.  297 

50.  Bequest  to  A.,  her  executors,  &c.  provided,  that  in  case 

she  shall  die  imder  twenty-one,  or  without  leaving  any 
husband  living  at  her  death,  it  shall  go  over,  vested  at 
twenty-one  upon  the  intention:  the  word  "or"  being 
construed "  and."     Weddell  v.  Mundy.        -        -        .  VL  341 

51.  A  bequest  for  all  and  every  the  child  and  children  of  i^., 

includes  everv  child  born  before  the  period  of  distri- 
bution ;  which,  in  this  case,  was  the  attainment  of  the 
age  of  twenty-one  by  the  eldest,  the  marriage  of  a 
daughter,  or  the  death  of  a  child  under  twenty-one, 
leavmg  issue.  Upon  the  general  rule  a  child  by  a  sub- 
sequent marriaffe  was  included,  notwithstanding  a  strong 
impUcadon  in  favour  of  children  by  the  prior  marriage. 
Barringionv.  Tristram.     ------  VL  345 

52.  Testator  directed  the  residue  of  his  personal  estate,  sub- 

ject to  the  payment  of  legacies,  annuities,  debts,  and 
funeral  expenses,  with  all  convenient  speed,  to  be  laid 
out  in  real  estates,  to  be  settled  in  strict  settlement ; 


(«)  See  tlie  sole,  Vol.  XI.  page  508. 
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and  that  the  if)tel*e8t  of  such  residue  should  accumulate^ 
and  be  liud  out  in  lands  to  be  settled  in  like  manner : 
▼arious  circumstances  having  delayed  the  collection  and 
investment  of  the  personal  estate,  the  tenant  for  life 
vras  held  entitled  to  the  interest  from  the  end  of  a 
year  after  the  death  of  the  testator.  Sitwell  v.  BemanL  VI.  I 

85.  Under  words  importing  a  tenancy  in  common,  though 

combined  with  words  of  survivorship,  the  interests 
▼ested  at  the  death  of  the  testator ;  and  therefore  vested 
in  one  of  fte  legatees,  who  died  between  the  death  of 
the  testator  and  the  death  of  the  person  entitled  for 
life.    Broum  v.  Bigg. VII.  S 

S4w  LfCgacy,  when  the  legatee  shall  attain  twenty-one,  may 
be  so  controlled  by  the  apparent  intention  as  to  post- 
pone the  possession  only,  not  the  vesting ;  as  where  it 
was  to  two  children,  when  they  shall  attain  twenty-one, 
to  be  equally  divided  between  them  share  and  share 
alike :  appointing  their  father  in  trust  for  the  same  and 
trustees  for  them  during  their  minority ;  and  in  case  of 
the  death  of  either  the  survivor  to  take  the  whole;  and, 
in  case  both  die  in  their  minority,  over.  Branstrom  ▼• 
Wiltinsan.         -        -        -        -        -        -        -         -         VII.  4 

S5.  Bequest  to  the  testator's  three  children  to  be  equally 
divided  between  them,  share  and  share  alike,  but  in 
case  of  the  death  of  any  without  being  married  and 
having  children,  the  share  of  such  child  so  dying  to  be 
divided  between  the  surviving  children,  and  so  if  one 
should  only  survive :  one  being  married  and  having  a 
child,  her  share  vested.    Ripley  v.  Waterworth.  -         VII.  4c 

86.  Construction  of  a  Will ;  giving  a  vested  interest,  though 

subject  to  a  contingent  charge ;  and  creating  a  tenancy 
in  common  as  to  part  of  the  property,  and  as  to  the 
residue  a  joint-tenancy ;  there  being  nothing  to  control 
the  legal  effect  of  the  words.  Upon  Appeal  the  decree 
was  varied ;  according  to  the  judgment  of  the  Lord 
ChanceUor^  that,  though  by  the  residuary  disposition 
to  the  testator's  two  sons  and  the  survivor,  their  or  his 
heirs,  executors,  &c.  they  took  as  joint-tenants  the 
leasehold  and  personal  estate  embarked  in  trade,  upon 
all  the  circumstances,  the  transactions  for  twelve  years, 
as  between  themselves  a  severance  was  to  be  implied, 
both  as  to  the  profits  and  the  capitaL     Jackson  ▼• 

Jackson. -  VII.  534.  IX. 

S7.  Bequest  to  three  children  in  thirds  respectively ;  with  a 
direction  that  they  should  not  be  put  in  possession,  till 
their  respective  attainments  of  particular  ages  ;  and  in 
case  of  the  death  of  either  of  the  above-named  chil- 
dren before  the  a^^s  mentioned  that  third  to  be  equally 
divided  between  the  two  sur\'iving  children ;  and  m  the 
event  of  the  death  of  two  before  the  respective  ages 
above  mentioned,  then  the  whde  to  devolve  to  the  sur- 
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viving  child  :  but  should  all  his  children  die,  before  they 
should  attain  their  said  respective  ages,  then  the  whole 
of  his  estate  was  given  over.  One  died  having  attained 
the  age  mentioned.  Afterwards  another  died  under 
that  age.  The  share  of  the  latter  a  vested  interest  in 
the  child,  who  died  first,  and  the  survivor,  attaining  the 
age  specified.     fVilmoi  v.  WitmoL      ....       VIIL     10 

iS.  Legacies  to  two  sisters ;  with  a  direction  in  case  of  the 
death  of  each,  reciprocally,  to  devolve  to  the  other. 
That  direction  confined  to  the  case  of  lapse  by  |j|e 
death  of  either  in  the  life  of  the  testator ;  and  did  irot 
prevent  the  vesting  absolutely.     Cambridge  v.  JRoacar.    -       VIIL     12 

19*  Itesiduary  bequest  to  the  testator's  daughter  for  life,  and 
to  her  children  at  their  ages  of  twenty-one ;  and  after 
the  decease  of  his  daughter,  and  of  her  children  under 
tliat  age,  to  go  and  be  distributed  among  his  relations 
in  a  due  course  of  administration.  Great  nephews  and 
great  nieces,  the  next  of  kin  of  the  testator  at  the  death 
of  the  daughter  not  leaving  issue,  entitled  against  the 
claim  of  the  personal  representatives  of  the  daughter, 
the  sole  next  of  kin  at  the  death  of  the  testator,  and  of 
the  representatives  of  nephews  and  nieces,  who  died  in 
her  life ;  insisting,  that  sne  was  excluded  by  the  Will. 
Jones  Y.  Colbeck. VIIL    38 

10.  Bequest  to  the  children  of  A.  vested  at  the  age  of  twenty* 
one ;  therefore  those  bom,  after  one  has  attained  that 
age,  are  excluded. VIII.  S80 

IL  Devise  to  the  devisor's  wife  for  life,  and  from  and  after 
her  decease  to  trustees,  upon  trust  to  sell,  and,  among 
other  bequests,  to  lay  out  £500  in  an  annuity  for  the  life 
of  his  son.  A  vested  interest  in  the  son,  surviving  the 
devisor,  but  dying  in  the  life  of  the  wife :  the  period  of 
enjoyment  being  deferred  with  reference  to  the  circum- 
stances of  the  estate,  notof  the  legatee.  Bayleyv.Bishop,  IX.      6 

]iBm  The  vesting  of  a  legacy  not  prevented  by  a  provision  for 
survivorship  among  the  legatees  in  case  of  the  death  of 
any  under  the  a^e  of  twenty-one.    Deanev.Tesi.        -  IX.  146 

•*3.  Bequest  to  A.  for  his  second  daughter,  that  he  shall  have 
bom,  for  her  education,  till  she  shall  attain  the  age  of 
twenty-one ;  and  after  she  shall  attain  the  age  of  twenty- 
one,  to  her  and  her  heirs  for  ever;  she  beinff  christened 
Z* ;  and  in  default  of  such  issue,  over.  Another  be- 
quest to  A.  till  the  said  second  daughter  shall  attain  the 
aee  of  twenty^one,  and  after  she  shall  attain  to  the  age 
of  twenty-one,  to  her  and  her  heirs  for  ever.  Both 
vested  in  a  second  daughter,  the  third  child,  christened 
Z. ;  though  she  died  under  twenty-one ;  being  an  ex- 
ception out  of  the  generality  of  the  bequest  to  her; 
and  the  time  not  of  the  substance.     Lane  v.  Ooudge.  IX.  325 

4.  Words,  apparently  of  condition,  frequently  construed  to 
designate  only  the  time,  at  which  the  interest  should  take 
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effect  in  possession,  upon  cirGumstances ;  though,  stand- 
ing  alone,  they  import  condition :  as,  where  in  the  mean 
time  it  is  to  be  employed  for  the  henefit  of  the  legatee ; 
or,  where  it  is  by  way  of  exception  out  of  the  bequest.  IX.  i 

45.  Bequest  to  the  testator's  wife  for  Ufe;   and  after    her 

death  to  be  divided  between  his  brothers  and  sisters  in 
eaual  shares :  but  in  case  of  the  death  of  any  in  the 
lire  of  the  wife  the  shares  of  him,  &c.  so  dying  to  be 
divided  between  his,  &&  children :  vested,  subject  U> 
be  devested  only  bv  death  in  the  Ufe  of  the  widow, 
leaving  children.  Therefore  the  representative  of  one^ 
who  died  in  her  life,  never  having  had  a  child,  entitled. 
SmitAer  v.  WiUcock. Du  2 

46.  Trust,  in  case  husband  and  wife  shall  at  the  death  of  the 

survivor  leave  any  child  or  children,  and  such  diild  or 
children  attain  twenty-one,  to  convey  to  such  child,  if 
but  one;  and  if  there  shall  be  more  than  one  child,  who 
shall  live  to  attain  twenty-one,  to  convey  to  such  chil- 
dren, who  shall  attain  twenty-one,  according  to  the 
appointment  of  the  father,  or  the  mother,  sun^iving ;  in 
default  of  appointment,  equally,  at  twenty-one,  with 
survivorship ;  and  if  both  parents  die  without  leaving 
any  child,  &c.  remainder  to  the  fisither:  vested  in  chil- 
dren, having  attained  twenty-one,  who  died  in  the  life 
of  one  parent,  with  those,  who  survived  both.  King 
V.  Hake.    --------         -  IX.  43 

47.  Interests  in  a  partnership  trade  under  articles  to  the 

widows  of  the  partners  for  their  respective  lives,  and 
after  the  decease  of  the  widows  to  and  to  be  equally 
divided  among  their  respective  children,  not  vested  in 
children,  who  died  in  the  life  of  the  mother;  on  account 
of  the  nature  of  the  subject ;  the  primary  object  being 
to  constitute  a  partnership,  and  ascertain  die  succession; 
and  a  provision  for  the  family  only  a  secondary  object 
througn  that  medium.    Balmain  v.  Shore.  -        -  IX.  91 

48.  Interest  to  children  after  the  decease  of  their  mother,  en- 

titled for  life,  vested  in  children,  who  died  in  the  life 
of  the  mother :  the  commencement  of  the  possession 
only,  not  of  the  interest,  being  postponed.  •         -  IX.  Si 

49.  The  year  allowed  to  executors  and  administrators  only 

for  convenience ;  and  does  not  prevent  vesting.    -         -  X, 

50.  Bequest  to  the  children  of  A.  lM>m  or  to  be  bom,  as 

many  as  there  might  be,  at  twenty-one  or  marriage, 
with  survivorship  and  a  Umitation  over  upon  the  death 
of  all,  &c.  vested  in  those  living,  when  one  is  entitled, 
to  the  exclusion  of  those  bom  afterwards.  WAiibr^iul 
V.  Lard  St.  Jo/m.       ---.-•         .  X.I 

51.  Construction  of  a  Will;   that  under  a  bequest  to  the 

younger  children  of  ^.  an  only  surviving  younger  child 
was  upon  the  whole  Will  entitled;  and  the  aecondt 
havine  become  the  eldest,  was  excluded.  Latfy  Lit$eelm 
y.Pemam.         -..-...         .  X.!' 
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52.  Vested  interest  in  legatees,  who  died  during  a  previous 

interest  for  life.     Ltidy  Lincoln  v.  Pelkam.  -        -  X.  166 

53.  Construction,  that  under  a  beauest  to  the  younger  chil- 

dren of  A.  a  second  son  of  three  at  the  death  of  the 
testator  and  the  tenant  for  life,  who  became  the  eldest 
before  the  age  of  twenty-one,  till  which  it  was  subject 
to  survivorship,  was  upon  the  whole  Will  not  entitled. 
Bowles  V.  Bowles. X.  177 

54.  JP«sidue  bequeathed  to  A.  and  ''  all  the  other  children 

"  hereafter  to  be  born  **  of  B.  at  their  respective  ages 
of  twenty-one.  Those  bom,  after  one  attains  that  age, 
are  excluded.     Gilbert  v.  Boorman.    -        -        .        •  XI.  238 

55»  Trust  by  mortgage  or  out  of  rents  and  profits  of  estates 
in  Jamaica  to  pay  testator's  debts,  and  farther  to  raise 
portions ;  to  become  due  and  be  considered  as  vested 
at  the  expiration  of  two  years  next  after  my  decease 
if  my  debts  shall  then  be  paid :"  a  condition  precedent 
to  the  vesting;  ascertainea  by  inquiry,  whether  the 
debts  could  nave  been  paid  before  the  death  of  a 
daughter.    Betnard  v.  Montague.       ....    XL  508,  n. 

66.  A  legacy,  not  as  an  independent  bequest  with  a  time  for 
payment  or  distribution  appointed  afterwards,  but  the 
time  annexed  to  the  substance  of  the  bequest :  the  in- 
terests do  not  vest  before  that  period.  Sanebury  v. 
Read. XII.     75 

57.  Bequest  to  the  testator's  wife  of  £60  a-year  for  life,  "  and 

'*  the  sum  of  £300  to  be  disposed  of  as  she  thinks 
''  proper  to  be  paid  after  her  death,**  and  a  leasehold 
house  and  furniture  for  life:  an  absolute  interest  in  the 
£300,  transmissible  to  the  administrator :  not  a  mere 
power  of  appointment.     Hixon  v.  Oliver.  -        -       XIII.  108 

58.  Dbtinction  between  a  legacy,  given  at  a  ftitnre  time,  and 

a  legacy  given,  to  be  paid  at  a  ftiture  time :  the  latter 
vested ;  imd  payment  only  postponed ;  the  time  being 
annexed,  not  to  the  legacy,  but  to  the  payment  only.    -      XIII.  1 13 

59.  Estate  in  defiiult  of  appointment  vested  until  appointment.       XIII.  k46 

60.  Bequest  to  the  children  of  A.  who  should  be  nving  at  the 

testator's  decease,  equally ;  with  survivorship  in  case  of 
death  without  leaving  issue;  if  leaving  issue,  the  issue 
to  have  the  parent's  share.  The  survivorship  cannot  be 
restrained  to  the  period  of  the  testator's  death ;  as  upon 
that  construction  the  clause  would  be  repugnant.  /SAer- 
gold  y.  Boone. XIII.  370 

61.  General  clause  of  survivorship  in  a  Will  upon  a  tenancy 

in  common  referred  to  the  testator's  death.  -        -      XIII.  375 

6S.  Trust  of  real  and  personal  estate  by  Will,  to  apply  rents 
and  dividends  for  maintenance  of  all  and  every  the 
children  of  the  testator's  daughters  (except  the  eldest 
son)  share  and  share  alike,  until  the  youngest  of  his 
said  grand-children  should  attain  twenty-one;  tad  m 
case  of  die  death  of  any  of  bis  said  graadnDirildieiiy 
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before  the  younflest  shall  be  twenty-one,  having  a  child 
or  children,  sucn  child,  &c.  to  receive  the  parent's 
share;  and  when  the  youngest  of  his  said  grand- 
children living  shall  have  attained  twenty-one,  one 
equal  share  of  the  capital,  real  and  personal,  to  the 
use  of  such  of  his  said  grand-children  as  shall  be  then 
living,  and  the  children  of  his  said  grand-children  in 
case  of  the  death  of  any,  leaving  such  issue ;  to  have 
the  share  the  parent  would  have  been  entitled  to,  if 
living  at  the  time  of  distribution ;  and  to  the  heirs,  ex- 
ecutors, &c  of  such  his  said  grand-children  and  ffreat 
grand-children.  The  division  is  to  be  among  all  the 
grand-children  living,  when  the  youngest  attains  twenty- 
one,  including  those  bom  since  the  testator's  death,  and 
the  children  of  those  deceased;  but  the  representatives 
of  grand-children  dead,  not  leaving  children^  are  not 
entitled.    Hug/tes  v.  Hwghes. XIV.  it 

63.  Bequest  to  the  child  or  children  of  the  testator's  two 

daughters  in  terms  creating  a  tenancy  in  common,  vix. 
equaJly  to  be  divided,  &c. ;  to  be  paid  at  twenty-one^ 
or  marriage  of  daughters;  with  survivorship  upon  the 
death  of  any,  before  his  or  their  shares  become  pay- 
able :  the  accrued  share  to  be  equally  divided,  and  to 
be  payable,  &c.  as  the  original  shares:  tbe  issue  of 
any  dying  in  the  life-time  of  the  two  daughters  to  stand 
in  the  {usee  of  the  parent;  and  a  limitation  over,  in 
case  his  daughters  die  without  issue ;  or,  having  had 
issue,  such  issue  should  die  in  the  life-time  of  his 
daughters.  The  event  of  the  death  of  a  child  above 
twenty-one  not  being  within  the  survivorship  expressed, 
his  interest  vested  in  his  representative,  subject  to  the 
ultimate  contingent  limitation.     Bayard  v.  Smith.        -        XIV.  471 

64.  Legacy  to  the  children  of  ^.  to  be  equallv  divided  among 

them,  and  if  either  of  them  die  before  twenty-one 
their  share  to  go  to  the  survivors :  a  vested  interest  in 
the  children  living  at  the  testator's  death,  subject  to  be 
devested  in  the  event  pointed  out :  after-bom  children 
therefore  excluded.    Davidson  v.  Dallas.  -         -       XIV.  57i 

65.  Bequest  of  tbe  produce  of  the  sale  of  a  copyhold  estate 

to  A.  the  wife  of  J5.  for  Ufe ;  and  after  ner  death  to 
divide  the  principal  among  the  children  of  B.  and  C. 
equally ;  and  of  tbe  testator's  reversionary  interest  in 
Bank  Stock  on  the  death  of  D.  if  in  his  name  at  faia 
decease,  and  if  not,  at  Z).*s  death,  equally  among  the 
same  children.  Vested  interests  in  all  the  children ; 
comprising  those,  who  died,  and  those,  who  came  into 
existence,  after  the  death  of  the  testator,  and  during 
the  lives  of  the  tenanto  for  life.     Walker  v.  Shore.       .         XV.  12 

66.  In  a  legacy  to  the  children  of  ^.  those,  born  before  the 

time  of  distribution,  are  entitled  to  share ;  unless  a 
time  of  distribution  is  expressly  provided  $  excluding 
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ally  bora  afterwards,  bjthe  necessity  of  a  previous  dis- 
tribution  XV.  125 

67.  Construction  of  a  trust  by  deed  of  money  to  accumulate, 

until  the  grantor's  grand-children,  then  living,  or  to  be 
bom,  respectively  attain  twenty-one ;  and  on  attaining, 
&c.  to  pay  to  each,  as  they  dhould  respectively  attam 
such  age  their  respective  shares ;  to  be  ascertained  by 
the  number  in  being  as  they  respectively  attain  twenty- 
one,  without  regai^  to  such  as  might  afterwards  be 
bom.  No  interest  vested  until  payment :  the  measure 
of  distribution  is  the  number  existing  at  each  period : 
those,  who  had  received,  have  no  farther  claim  upon 
tlie  fund,  increased  by  shares  falling  in :  therefore,  one 
dying  under  twenty-one,  after  all  the  others  had  re- 
ceived their  shares,  or  died  under  twenty-one,  that 
share  is  undisposed  of  by  the  deed ;  and  passed  by  a 
bequest  of  "  all  effects  whatsoever,*'  following  specific  « 
descriptions,  of  property.     Campbell  v.  Ptescott.        -        XV.  600 

68.  Bequest  of  £8000  on  trust  to  apply  the  dividends  to  the 

maintenance  of  A.  until  twenly-one,  and  afterwards  to 
pay  the  whole  dividends  to  him  for  life;  wilh  power  to 
the  trustees  before  his  age  of  twenty-six  to  raise  and 
pay,  not  exceeding  £600,  towards  or  in  order  to  his 
preferment  or  advancement  in  life  or  his  other  oc- 
casions as  they  should  think  proper.  Upon  a  claim  of 
the  whole  at  the  age  of  twenty-one,  as  absolute  pro- 
perty, inquiry  directed  as  to  his  circumstances;  and 
whether  they  required  the  advancement  of  any  and 
what  part,  before  he  should  attain  twenty-six,  -         XV.  527 

G9.  Trust  by  Will,  subject  to  an  interest  for  Ufe,  to  pay  and 
transfer  to  the  testator's  nephew  and  nieces,  equally  at 
twenty-one;  with  survivorship,  incase  any  should  die, 
before  his  or  their  shares  should  become  payable ;  and 
a  limitation  over,  in  case  all  should  die,  &c.  Vested 
interest  at  the  age  of  twenty-one,  before  the  death  of 
the  tenant  for  life.     Hallifax  v.Wilson.      -        -        -        XVI.  168 

70.  Trust  to  pay  the  dividends  of  stock  to  the  testatrix's 

niece  for  life,  and  after  her  death  to  divide  the  capital 
among  the  brother  and  sisters  of  the  testatrix,  and  in 
like  manner  to  the  survivors  and  survivor  of  them. 
The  shares  of  those,  who  died  in  the  life  of  the  niece, 
passed  to  their  representatives.  -        .        -        -       XVI.  171 

71.  Legacy  at  the  decease  of  a  person,  entitled  to  the  fund 

out  of  which  it  is  given,   vested  immediately ;    and 

payment  only  postponed.    Blamire  v.  Geldart  -       XVI.  314 

72.  Legacies  to  all  the  children  of  the  testator's  sister,  of 

£2000  each,   payable  at  twenty-one,  or  marriage  of 
daughters;  and  until  the  shares  become  payable,  the 
interest,  &c.    thereof  respectively  to  be  paid   to  his 
sister  for  her  separate  use ;  a  fund  to  be  set  apart  for 
paying  the  legacies  to  hb  said  sister's  children,  as  they 
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become  due;  and  in  case  she  ahall  die,  before  aD  her 
sons  attain  twenty-one,  or  before  all  her  daughters  at- 
tain that  age,  or  marry,  the  interest,  &c  of  the  legacies 
for  such  sons  and  daughters  as  shall  be  under  age,  or 
unmarried  to  be  applied  towards  their  education,  &c* 
All  children,  including  those  bom  after  the  testator's 
death,  entitled;  and  an  inquiry  was  directed,  what 
would  be  a  proper  sum  to  be  set  apart  to  answer  die 
legacies  to  future  children.     Defflis  v.  Goldsehmidim    -       XIX.  ' 

73.  The  difficulty,  or  even  impossibiuty,  of  providing  a  se- 

curity, directed  for  lesacies  to  children,  is  not  a  reason 
for  excluding  any  children,  to  whom  legacies  are  ex- 
pressly given.    -------        -       XIX.  S 

74.  Devise  to  the  testator's  wife  for  life:  and  as  soon  after 

her  decease  or  refosal  to  release  dower  as  conveniently 
might  be  upon  trust  to  sell  and  divide  the  produce  be- 
tween five  nephews  at  such  time  as  the  sale  should  be 
completed,  if  then  living :  if  any  should  die  in  her  life, 
or  before  the  sale  should  be  completed,  his  share  to  his 
children ;  if  none,  to  the  survivors.  The  interests  not 
vested  till  the  sale.     Elmn  v.  Elmn,  ...       YIIL  & 

75.  Legacies,  to  be  paid  out  of  money  due  on  mortgage, 

"  when  recovered."  The  right  to  interest  (at  4  per 
cent,  the  mortgage  producing  S)  does  not  depend  upon 
the  time,  when  the  money  is  recovered.  Wood  y. 
Penoyre. -•       Xffl.  3S 

Seo  Condition  4.  Devise  32.  Equitable  Recovery  8. 
Legacy  21.  26.  35.  Maintenance  23.  Perpetuity  VI. 
Portion  6.  7.  Power  {Appointment  6. 14.  18.  20.  29. 
39.  63.)  Settlement  1 1 .  Tenant  in  Common  3.  WW 
24.  55.  80.  90.  95.  104. 113. 137.  314.  {EaBeeuiory  De- 
viiel.) 

VICAR. 
See  Election  of  Curate  and  Vicar.     PUadrng  14. 

VICE-CHANCELLOR  op  the  DUTCHY  COURT 

OP  LANCASTER. 
See  Practice  143. 

VIDELICET. 
See  Will  98. 

VISITOR. 

1.  Petition  to  the  Lord  Chancellor^  as  Visitor  of  Trimity 
Hall,  Cambridye. 
1.  Petition  to  the  Lord  CAonc^/Zbr  as  Visitor  of  Trinity  HiM^ 
Cambridge^  there  being  no  heir  of  the  Founder,  to  de- 
clare the  election  of  a  Fellow  void,  and  to  order  the 
Eetitioner  to  be  admitted :  the  Court  of  King^e  Bemch 
aving  iu  a  similar  case  declined  jurisdiction,  the  Lord 
Chancellor  heard  the  petition,  and  upon  the  construc- 
tion of  the  statute  dismissed  it.     Ex  parte  WrangAam.  II.  6 

See  Charity.     CotU  18. 
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VOLUNTARY  AGREEMENT. 
See  Ckmira^  I. 

VOLUNTARY  GIFT. 
SeeG^;^. 

VOLUNTARY  PROMISE. 

See  Connderation  4. 

VOLUNTARY  SETTLEMENT,  &c. 

1.  Settlement  after  marriage  set  aside  by  asaigneea  mider 

the  hosband^s  bankraptcj  after  his  death. 

2.  Established;  except  as  affected  by  notice  and  aoqoi* 

escence,  amoanting  to  fraud. 
8.    YoloDtarjr  settlement  sapported  by  a  provision  for  debts 
against  fotnre  creditors. 
.  Mere  declaration  in  writing,  that  he  thereby  assigned 
4.  \       to  his  daoghter,  never  parted  with,  and  a  declared 
5.^       intention   to  satisfy  by  a  portion,  ineffectual;  not 
^       amonnting  to  a  legal  transfer. 

6.  Executor  never  called  on  to  perfect  a  gift*  except  to 

supply  a  defective  execution  of  a  power  or  the  want 
of  a  surrender. 

7.  Void  against  creditors,  good  for  other  purposes. 

8.  Settlement  after  marriage  fraudulent  only  against  cre- 

ditors at  that  time. 

9.  Though  a  fair  family  settlement,  void  against  a  sub- 

seonent  purchase  with  notice. 

10.  Relations  within  the  consideration  of  a  settlement. 

11.  No  lien  on  purchase-money  under  a  settlement  void  by 

Sut  27  Eliz.  c.  4. 

12.  Articles  executed  against  voluntary  settlement 

13.  Good  between  the  parties. 

14.  Mere  voluntary  settlement  not  aided  in  equity. 

..  C  Distinction  in  jurisdiction  between  a  voluntary  contract 
'  <  and  a  trust  created ;  though  under  the  same  instru- 
' I       ment 

17.  Voluntary  settlement,  though  without  fraud,  and  me- 

ritorious, void  against  a  subseouent  purchaser,  with 
notice,  by  conveyance  or  articles. 

18.  Notice  of  the  contents  of  voluntary  settlement  has  no 

effect. 
10.    No  equity  under  voluntary  settlement  to  prevent  a 
sale. 

20.  Distinction  between  voluntary  contract  and  a  trust 

created. 

21.  Distinguished  from  a  Marriage  Settlement  or  Will. 

1 .  Settlement  after  marriage  of  stock  standing  in  the  name 

of  the  wifby  the  husband  being  insolvent,  and  soon 
after  a  bankrupt,  set  aside  upon  the  bill  of  the  as- 
signees after  the  death  of  the  husband :  the  stock  did 
not  survive :  but  was  decreed  to  the  assignees,  subject 
to  a  provision  for  the  widow.     Pringle  v.  Hodgson.      -  III.  617 

2.  A.  by  voluntary  deed  assigned  all  the  personal  estate,  which 

be  was  then  or  might  at  any  time  afterwards  be  poe- 


688    .  :  VOLUNTARY  SETTLBUENT;  *& 

Vol.  ] 

sessed  of  or  entitled  to,  upon  trait  to  pay  the  inteTest, 
Sec.  to  himself  for  life,  and  after  his  decease  to  such 
persons  as  he  should  appoint  by  Will  for  their  lives; 
and,  subject  thereto,  to  pay  the  principal  to  his  next  of 
kin,  who  should  be  living  at  his  decease,  his,  her,  or 
their  executors,  &c.  Soon  afterwards  the  testator  by 
his  Will  gave  some  legacies,  and  gave  the  residue  to 
the  persons  by  name,  who  were  his  next  of  kin  at  the 
execution  of  the  deed  and  at  his  death;  upon  whose 
bill,  claiming  under  the  deed  an  account  of  the  trus(>- 
estate  received  by  the  trustees,  and  of  the  personal  ear 
tate,  &C.  and  to  set  aside  the  legacies,  it  was  held,  that 
the  power  was  not  executed  by  the  Will :  but,  one  of 
the  plaintifis  'being  clearly  affected  with  notice  and  ac^ 
quiescence  in  the  plan  of  giving  the  legacies  instead  of 
executing  the  power,  the  cause  was  ordered  to  stand 
over,  wiUi  liberty  to  ^e  a  bill  to  establish  ihe  legacies: 
the  Court  inclining,  in  case  the  other  plaintiff  could  be 
affected  with  notice,  at  all  events  to  applv  the  interest 
of  the  personal  estate  during  the  lives  of  the  legatees 
in  payment  of  the  legacies.  They  were  afterwards 
paia  under  a  compromise.     Griffin  v.  Nanson.     -        -  IV.  3 

8.  A  provision  for  debts  in  a  voluntary  settlement  wUl  sup- 
port it  against  all  future  creditors*    '  -        -        -        -  IX.  1 

4.  Receipt  for  a  subscription  to  a  Navigation,  with  an  in- 

dorsement, signed  by  the  owner,  declaring,  that  he 
thereby  assigned  to  his  daughter  yf.  all  his  interest, 
found  among  the  papers  of  his  executrix :  no  evidence, 
that  he  ever  parted  with  the  paper ;  and  a  declared  in- 
tention of  satisfaction  by  a  marriage  portion.  Bill  for 
an  assignment  dismissed.     Anirobus  v.  Smith.      -         •        XII.   t 

5.  Where  a  voluntary  convevance,  kept  by  the  party  until 

his  death,  has  prevailed  against  his  Will,  the  convey- 
ance has  been  complete ;  a  transfer  in  law  of  the  pro- 
perty.     ----..--      -      xn.  ^ 

6.  Executor  never  called  upon  to  do  any  act  to  perfect  a 

gift  int^  vivos,  except  in  the  particular  cases  of  sup- 
plying a  defective  execution  of  a  power,  and  the  want 
of  a  surrender  of  a  copyhold.     .        .        .        -        •        XII.   ^ 

7.  Voluntary  settlement,  void  against  creditors,  good  for 

other  purposes.  -,----.-        XIL  1^ 

8.  Settlement  after  marriage  fraudulent  only  as  against  cre- 

ditors at  that  time.  The  settlement  coming  out  in  the 
Answer  to  a  bill  by  creditors,  claiming  under  a  devise 
for  debts,  they  are  entitled  to  an  inquiry.  Williaais 
V.  Coussmaker*  ......         .        XIL  1« 

9.  Voluntary  settlement  void  under  the  Statute  9H  Eliz.  c.4, 

against  a  subsequent  purchaser  for  valuable  consider- 
ation with  notice,  though  a  fair  provision  for  a  wife  and 
children,  an  Injunction,  restraining  the  husband  from 
selling,  was  refused  \  but  a  deinui^r er  by  the  husband 
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over-ruled,  as  covering  too  much  s  the  plaintiff  being 
entitled  until  a  sale  to  an  execution  of  the  trust*  PuA* 
verioft  V.  Puheriqft.  ------ 

10.  Limitation  to  brothers  or  other  relations  within  the  con* 
sideration  of  the  settlement;  and  therefore  not  voluntary. 

1 L  Purchase-money  cannot  be  laid  hold  of  in  favour  of  claims 
under  a  previous  settlement  void  under  the  Statufe 
37  Eliz.  c.  4,  as  being  voluntary.         -        -        .        .« 

IS.  Articles  executed  against  a  voluntary  settlement.    - 

13.  Voluntary  settlement  good  bctvreen  the  parties. 

IK  Court  of  Equity  will  not  act  in  favour  of  a  mere  volun- 
tary settlement ;  and  therefore  upon  a  subsequent  pur* 
chase  with  notice  and  covenant  to  lay  out  the  money  to 
the  same  uses  will  not  lay  hold  of  the  money. 

15.  Distinction  upon  the  want  of  consideration.     Unon  a 

contract  merely  voluntary  this  Court  will  do  nothing; 
but  takes  jurisdiction  upon  a  trust  actually  created ; 
unless  perhaps  against  a  party,  having  a  right  to  put 
an  end  to  it  by  his  own  act  under  a  sole  power  of  re- 
vocation; by  analogy  to  the  distinction  between  thd 
cases,  where  an  intail  can  be  barred  by  Fine,  and  where 
a  Recovery  is  necessary.    (See  No.  20.) 

16.  The  distinction  between  contract  and  trust  with  reference 

to  the  want  of  consideration  has  been  acted  upon  under 
the  same  instrument.  ------ 

17.  Voluntary  settlement,  though  free  from  actual  fraud,  and 

meritorious,  as  a  provision  for  relations,  void  against  a 
subsequent  purchaser  for  valuable  consideration,  with 
notice,  whether  by  conveyance,  or  articles.  Specific 
performance  decreed  in  the  latter  case.  Buckle  v. 
MitcheU. 

18.  Notice  of  the  contents  of  a  voluntary  settlement  has  no 

effect  even  in  equity :  therefore  notice  of  a  covenant  in 
a  .voluntary  settlement,  that  the  purchase-money  should 
be  paid  to  trustees,  to  be  laid  out  in  other  lands,  to  be 
settled  to  the  same  uses,  held  immaterial. 

19.  No  equity  under  a  voluntary  settlement  to  prevent  a  sale. 

20.  Distinction    between  a  voluntary  contract  and  a  trust 

created  without  consideration:  in  the  lattet  case  the 
Court  acts ;  not  in  the  former.    (See  No.  15.) 

21.  Distinction  between  a  voluntary  deed,  which  must  have 

its  legal  effect,  and  a  marriage  settlement,  or  Will ;  in 
which  upon  the  contract  and  clear  intention  the  legal 
effect  is  controlled.     ------- 

See  Constiieraftoft  1.  Creditors,  CredUor and IMtor 2. 4. 
Deed  1.     Parent  and  Child  8. 

VOLUNTEER. 

1 .     Not  aided  in  Eqaity. 
1.  Court  of  Equity  does  not  interfere  for  Volunteers. 

See  Coniraa  14.    SeUiemeni  7. 
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«S4  WAGER. ^WARD  or  COURT. 

WAGER. 

See  CnKmc^a, 

WAR. 

See  Foreign  Siaie  4.  5. 

WARD  AND  GUARDIAN. 
See  Attaneff  amd  SoUcUor  {Attorney  ami  CiUmi  13.  17.) 
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Gmiraci  83.     Guardiam  and  Ward. 

WARD  OF  COURT. 

1.  Contempt  by  marrying  not  cleared  before  a  reference 

for  a  settlement     Interest  of  hasband  sarviTing 
limited. 

2.  Hasband  committed  for  marrying;  and  bound  by  nnder- 

taking  to  settle. 

3.  Commitment  for  marrying;  and  criminal  prosecation 

directed. 

4.  Marriage  in  fact  sufficient  groond  of  contempt. 

5.  Jurisdiction  on  marriage  in  Scotland:  both  foreigners; 

and  the  property  abroad. 

6.  Commitment  for  marrying  under  flagrant  circumstances; 

and   the  haslwnd's  interest  under  the    settiement 
strictly  limited. 

7.  Commitment  on  invalid  marriage :  settlement,  and  mar- 

riage by  bans  directed ;  and  husband  not  discharged 
on  undertaking  to  execute. 

8.  Commitment  to  close  confinement  for  marrying. 

9.  Injunction  on  affidavit  of  intended  marriage  with  a  male 

infant ;  restraining  communication.    Service. 

10.  Husband  committed,  and  prosecuted;  and  his  interest 

under  the  settlement  limited. 

11.  Commitment  for  eloping,  &c.    Ignorance,  that  she  was 

a  Ward  not  admitted  as  an  excuse. 

12.  Contempt  by  abortive  attempt  to  marry. 

13.  Suit  for  nullity  of  marriage  of  male  Ward  ordered;  and 

Injunction  against  intercourse,  &c. 

1.  There  must  be  a  reference  to  the  Master  for  a  proper 

settlement,  before  contempt  for  marrying  a  Ward  of 
Court  can  be  cleared.  In  such  case  settlement  of  her 
personal  property  to  the  husband  for  Ufe,  then  to  the 
wife  for  life,  then  to  the  children  according  to  appoint- 
ment of  the  survivor,  varied  ;  so  as  to  vest  a  moiety  in 
the  children  at  her  death,  if  before  his;  but  still  sub- 
ject to  his  appointment.     Stetens  v.  Savage.        -        -  LI 

2.  Husband,    committed  for  marrying  a  Ward  of  Court, 

and  discharged  under  particular  circumstances  on  un- 
dertaking to  make  a  settlement,  was  held  to  that;  and 
not  permitted  upon  her  consent  to  receive  her  whole 
fortune,  viz.  a  rent-charge  for  life.  Stackpole  v.  Beau^ 
mont.         -.-..---        .  UL  I 

8.  Upon  the  marriage  of  a  Ward  of  the  Court,  under  fla- 
grant circumstances  the  clergyman  and  clerk  were 
ordered  to  attend:  the  husband  was  committed;  and 
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the  Lord  Chancellor  directed  the  proceedings  to  be  laid 
before  itie  Attomeff-General ;  expressing  nis  opinion, 
that  contriving  a  marriage  without  a  due  publication  of 
bans  is  a  conspiracy  at  Common  Law.  Priestley  y. 
Lamb.    (See  No.  6.)  -        -        .        .        1        •  VL  4«1 

4.  In  the  case  of  a  Ward  of  the  Cknirt  a  marriage  in  fact  is 

suflBcient  to  ground  the  contemnt     Salles  v.  Savigmm.  VI.  572 

5.  Upon  the  marriage  of  a  Ward  oi  the  Court,  both  parties 

being  foreigners,  and  the  property  abroad,  and  the  mar- 
riage mScothmd  on  the  day  tne  bill  was  filed,  the  Court 
took  jurisdiction;  but  did  not  commit  the  husband; 
ordering  him  to  attend  from  time  to  time,  and  be  at 
liberty  to  make  a  proposal.     Salles  v.  Savignon.  -  VI.  572 

6.  Upon  a  marriage  of  a  Ward  of  the  Court,  under  flagrant 

circumstances,  the  husband  obtaining  a  license  upon  a 
false  oath,  that  she  was  of  age,  the  clergyman  was- 
ordered  to  attend,  and  reprimanded :  the  husband  was 
committed;  and  ordered  to  be  indicted.  Being  con- 
victed, and  havinff  suffered  the  punishment,  upon  his 
Estition  to  be  discharged  on  executing  a  settlement  the 
ord  Chancellor  would  not  approve  a  proposal  giving 
him  any  farther  interest  than,  in  case  of  his  survivmg 
and  no  children,  under  her  appointment :  requiring  the 
fund  to  be  transferred  to  the  Accountant-General;  with 
a  trust  declared  to  pay  the  dividends  to  her  separate 
use  for  life,  from  time  to  time,  and  not  by  way  of  an- 
ticipation :  after  her  decease  the  capital  among  all  her 
children  by  any  marriage :  if  none,  and  he  survives, 
according  to  her  appointment  by  Will;  if  no  appoint- 
ment, to  her  next  of  kin ;  and,  if  she  survives,  subject 
to  her  appointment,  to  her,  her  executors,  &c.  No 
costs  to  the  husband.     MiUet  v.  Rowse.    (See  No.  S.)        VII.  419 

7.  Upon  the  marriage  of  a  female  Ward  of  Court  all  parties 

concerned  were  ordered  to  attend:  and  the  husband 
was  committed ;  and  restrained  from  receiving  her  visits; 
and  she  consented  to  quit  her  residence  with  a  friend 
of  his  under  an  intimation  from  the  Court,  that  she 
would  otherwise  be  compelled  to  do  so.  The  husband 
after  some  time  was  permitted  to  propose  a  settlement. 
The  Lord  Chancellor  would  not  admit  a  provision  for 
children  by  a  subsequent  marriage,  by  way  of  absolute 
settlement,  but  only  by  a  power  to  the  wife  to  charge 
by  way  of  appointment  to  each  child  a  share  not  ex- 
ceeding the  snare  of  each  child  by  the  first  marriage. 
The  husband  to  have  some  part  of  the  income  inde- 
l^endent  during  coverture.  The  wife  having  by  the 
proposed  settlement  a  power  of  appointment  in  case  of 
no  children  and  the  husband  surviving,  the  limitation 
in  default  of  appointment  was  directed  to  be  to  her  next 
of  kin,  exclusive  of  the  husbanl.  The  Master  finding, 
that  the  marriage  was  invalidj  a  marriage  by  bans  was 
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directed.  The  Lord  Chaneettor  refused  to  discharge 
the  husband  on  undertaking  to  execute  the  settlement. 
Bathurst  v.  Murray.  -        -        -        -        -         -       VIIL    74 

8.  Orders  hare  been  made  for  committing  to  dose  confine- 

ment for  marrying  a  Ward  of  Court.  -^       -  ^      -        VIII.    79 

9.  Injunction  upon  affidavit  of  an  intended  marriage  with  a 

male  inian^  aged  eighteen,  restraining  coromunicatioa 
with  htm  until  farther  order ;  and  that  service  of  the 
order  at  the  house,  which  appeared  to  be  the  last  place 
of  abode,  though  apparently  shut  up,  should  be  good 
service.    Pearce  v.  Crutehfield.  -        -        -         *-       XIV.  306 

10.  Under  a  settlement  on  marriage  of  a  female  Ward  of 

Court  the  husband,  committed  and  prosecuted,  havfng, 
in  consideration  of  receiving  a  certam  part  of  her  for-- 
tune,  the  value  of  which  was  taken  by  estimation,  re- 
leased all  right  and  interest  in  the  residue,  was  thereby 
deprived  of  all  fiirther  interest;  and  not  permitted 
therefore  on  suggestion,  that  the  estimation  was  not  fiur* 
to  attend  the  account,  directed  against  the  ezecutora, 
Pearce  v.  Crutchfield.         -        -        -        -        -         .XVL48 

11.  Commitment  for  eloping  with  a  Ward  of  the  Court;  and 

against  another  person  for  assisting:  ignorance,  thai 
she  was  a  Ward  of  Court,  not  admitted  as  an  excuse. 
NichoUam  V.  Sqmre. XVL  259 

IS.  Abortive  endeavour  to  marry  a  Ward  of  the  Court  a  con- 
tempt.    Warier  v.  Yorke.  «        -        -        .         -       XIX.  451 

13.  Parties,  concerned  in  the  marriage  of  a  male  infant  Ward 
of  the  Court,  attending  by  Order,  the  clergyman  ap- 
pearing exculpated,  was  discharged,  with  costs  out  of 
pocket  from  the  infant's  estate.  The  others  ordered  to 
attend  the  Master  on  an  inquiry,  whether  the  marriage, 
by  false  names,  was  valid ;  and  upon  the  Report  a  suit 
for  nullity  of  marriage  at  the  expense  of  the  infantas 
estate  was  ordered :  and  all  the  parties  were  restrained 
by  Injunction  from  all  intercourse,  personal,  by  corres- 
pondence, or  otherwise,  with  the  in£uit.  Warier  v« 
Yorke. XIX.  451 

See  Amm  crad  Ftnne.    PwreiU  and  ChOA.    Praeflcel83. 

WARRANTY. 

1.    Agsinst  obvious  defect  not  binding. 

I.  Warranty  upon  a  sale  against  an  obvious  defect  not 

binding.    ........         .  X.50T 

WASTE. 

1.  By  teosnt  for  life,  felling  timber,  instesd  of  mortgaging 

under  s  power,  for  the  expense  of  incloKare. 

2.  By  tenant  for  life,  with  the  reversion  in  fee,  before  the 

birth  of  an  intermediate  tenant  in  tail :  the  produce 
after  the  cteath  of  tenant  for  lifo  laid  uat  in  land,  and 
settled  to  the  same  uses. 
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3.  Id  trees  planted  for  omament. 

4.  Power  of  tenant  for  life  without  impeachment*  &€• 

not  enlarged  by  implication. 

6.  DisUnction  between  tenant  for  life*  and  tmateesy  with- 

out impeachment^  &c. 
0.    By  plooghing  p&slnre  under  covenant  for  husbandlike 
managemenl. 

7.  In  trees  planted,  Set.  for  omament:  exception  of  hus- 

band like  management. 

8.  Right  of  tenant  for  life ;  particularly  as  to  ornamental 

tiaiber. 

9.  In  trees  planted,  Sec.  for  ornament  or  shelter:  ok  tended 

to  rides  or  avenues  through  a  wood  ;  but  not  to  the 
whole  wood.  ^ 

10.  Legal  r%ht  of  tenant  for  life  witboat  impeachment,  Ac 

11.  Writ  at  Common  Law  after  action  to  restrain  waste. 

12.  Account  on  the  injunction. 

13.  Injunction,  where  there  is  an  execatory  devise  over, 

even  of  a  le^wl  estate :  more  especially  of  a  trust. 

14.  By  tenant  for  life,  destroying  that  estate,  and  bringing 

forward  a  remainder,  to  be  prevented  by  the  trus- 
tees. 

15.  Injunction  against  trespasser,  cutting  by  collusion  with 

tenant. 
IG.    Writ  at  Common  Law. 

17.  Information  of  intention  without  acts  or  threats  not 

sufticient. 

18.  Distinguished  from  trespass  or  destruotioo.    Injnnctioli 

in  those  oases. 

19.  Writ  of  egtrepemeiU. 

20.  As  to  right  of  tenant  in  tail  after  possibility,  &c 

^1  C  Property  of  tenant  for  life  without  impeachment.  Sec. 
'<  and  tenant  in  tail  after  possibility,  &c.  in  the  trees 
•  (       severed. 

23.  Tenant  in  tail  after  possibility,  Sec.  not  restrained  ex- 

cept for  malicious  waste. 

24.  Injunction  not  prevented  by  appearance  the  day  before 

the  motion. 

25.  Enjoined  between  tenants  in  common;  one  occupying 

under  the  other :  otherwise  destruction  only. 

26.  Equitable :  trees  planted  for  ornament. 

27.  Injunction  against  tenant  for  life  without  impeachment. 

Sec.  of  an  estate,  purchased  under  a  trust. 

28.  Equitable  not  extended  to  trees  merely  ornamental. 

29.  Not  cutting  necessary  for  growth  of  underwood. 

30.  Under  a  trust  of  the  rents  and  profits. 

31.  Right  of  tenant  for  life  without  impeachment.  Sec. 

32.  Equitable  waste  not  to  be  extended. 

33.  Equitable  extended  to  trees  planted  to  exclude  objects.   . 

34.  Inquiry,  whether  for  the  beneHt  of  all  parties  interested 

to  fell  timber  notwithstanding  a  clause  of  forfeiture 
by  cutting. 

L  Tenant  for  life  punishable  for  waste,  with  power  under  ait 
Inclosing  Act  to  mortgage  for  the  expense  of  the  In^    ' 
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closure,  feHed  timber,  and  applied  the  produce  instead : 
decreed  to  account  to  owner  of  next  estate  of  inherit- 
ance.    Lee  y.  Alston.         ......  LT8 

8.  A.  tenant  for  life ;  remainder  to  his  sons  successiyely  in 
tail  male ;  remainder  to  B.  for  life  and  to  her  sons  in 
the  same  manner,  with  trustees  to  preserve  contingent 
remainders :  A.  being  also  seised  of  the  reversion  in 
fee  cut  and  sold  timber  before  the  birth  of  a  tenant  in 
tail :  afterwards  B.  had  a  son ;  who  died  soon  after  his 
birth ;  and  another  son,  who  survived  A.  The  produce 
of  the  timber  was  decreed  to  be  laid  out  in  the  funds 
during  the  life  of  A.  and  upon  his  death  without  bavii^ 
had  a  son  was  decreed  to  be  laid  out  in  land^  to  be 
settled  to  the  uses  of  the  estate,  upon  which  the  timber 
was  cut     Powleti  v.  Tke  Duehe$s  of  Bolton.       -         -  III.  ^4 

5,  Injunction,  restraining  tenant  for  life,  without  impeadi- 

ment  of  waste  from  cutting  timber  growins^  for  or- 
nament or  shelter,  extended  to  clumps  of  nra  on  a 
common,  two  miles  from  the  house,  having  been  planted 
for  ornament.  (See  Nos.  7.  8.  9.  96.  ^.)  Marquis 
of  Dowttskire  V.  Lady  Sandys.    -        -        -        -         -  YI  107 

4.  The  power  of  tenant  for  life  under  the  general  words 
"  without  impeachment  of  waste  *'  not  enlarged  by  im- 
pUcation  from  more  extensive  powers  given  to  trustees 
for  special  purposes  after  her  death.  Marquis  of 
Doumshire  v.  Lady  Sandys.       .        -        .        .         .  VL  107 

6.  Difference  between  the  powers  of  tenant  for  life  vrithout 

impeachment  of  waste  and  trustees  under  the  same 
words ;  the  latter  are  bound  to  a  provident  execution 
of  their  powers.         ------         -  VL  115 

6.  Injunction  against  ploughing  up  pasture  upon  a  covenant 

to  manage  in  a  husband-like  manner.     DruryY.  MoUms.  VL  388 

7.  Injunction  to  restrain  tenant  for  life  without  impeachment 

of  waste  from  cutting  timber  or  other  trees  planted  or 
growing  for  shelter  or  ornament,  (See  Nos.  3.  8.  9.  26. 
£8.)  and  from  cutting,  except  in  a  husband-like  manner. 
Lord  Tamworth  v.  Lord  Ferrers.        -        -        •         -  VI.  419 

8.  Injunction  against  waste  in  fevour  of  tenant  for  life,  par- 

ticularly as  to  ornamental  timber ;  not  so  much  upon 
his  interest  as  bis  enjoyment.  (See  Nos.  S.  7.  9.  96» 
28.)  -      ^ VI.  7S7 

9.  Tenant  for  life  without  impeachment  of  waste  restrained 

by  Injunction  from  cutting  timber  planted  or  left  stand- 
ing for  ornament  or  shelter,  by  an  absohite  owner  of 
the  estate,  whether  ornamental  or  the  reverse;  the 
protection  extended  beyond  the  mansion-house  to  rides 
or  avenues  through  a  wood,  at  a  considerable  distance ; 
but  not  to  the  whole  wood,  to  prevent  cutting  other 
parts  for  renairs  and  sale.  Security  to  reimburse  the 
tenant  for  life,  if  wrongfully  restrained,  to  be  ascer- 
tained by  the  Master;  and  Issues  directed,  whether  the 
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timber,  or  atiy  part,  was  planted,  or  kft  standing,  for 
ornament  or  shelter  by  any  former  owner  $  of  what  estate 
and  interest  to  be  indorsed  on  the  Postea;  and  whether 
consistently  with  such  purpose  any  and  what  part  may 
be  cut  for  repairs  or  sale.  (See  Nos,  S.  7.  &  26.  28.) 
Wombwelly.BeloMyse.        .....      VL  110  e,  note. 

10.  Legal  right  of  tenant  for  life  without  impeachment  of 

waste  to  cut  timber,  and  apply  the  produce  to  his  own 

use.     IVombwell  y.  Belasyse.     ....      YI.  110  a»  note. 

11.  Writ  at  common  law  after  action  to  restrain  waste.    (See 

Nos.  16. 19.) VIII.    90 

12.  In  waste  the  account  goes  upon  the  Injunction.      -        •  JX.  346 

13.  Where  there  is  an  executory  devise  over,  even  of  a  l^al 

estate,  this  Court  will  not  permit  timber  to  be  cut :  more 

especially  in  the  case  of  a  trust  estate.  ...  X.  278 

14.  Trustees  to  preserve  contingent  remainders  not  to  permit 

tenant  for  life  or  years  by  the  destruction  of  that  estate 
to  bring  forward  a  remainder  to  himself  or  another,  for 
the  purpose  of  cutting  timber.    .....  X.  278 

15.  Injunction  against  a  trespasser,  cutting  timber  by  c<^ 

fusion  with  the  tenant ;  without  prejudice  to  the  case  of 

mere  trespass.     Courthape  v.  Mapplesden*  -        •  X.  290 

16.  Writ  of  waste  at  Common  Law.    (See  Nos.  11.  19.)       «  X«  291 

17.  In  the  case  of  waste  it  is  not  sufficient  to  swear  to  infor- 

mation of  the  intention.    The  affidavit  must  go  either 

to  an  act  or  threats.    Hannay  v.  M'ltUire.  -        «  XI.    54 

18.  Injunction  against  cutting  timber  in  the  case  of  trespass : 

viz.  by  a  person,  having  got  possession  under  articles  to 
purchase.  Distinction  between  waste  and  trespass  or 
destruction;  where  there  is  no  privity.  Croekfardv. 
Alexander.         -        -        -        --        -        -        •        XV.  188 

19.  Writ  of  estrepemeni  to  prevent  repetition  of  waste.    (See 

Nos.  11.  1&)     - XV.  139 

SO.  Settlement,  on  marriage,  of  lands  of  the  husband  to  the 
use  of  the  husband  for  life  without  impeachment  of 
waste :  remainder  to  trustees  to  preserve  contingent  re- 
mainders: remainder  to  the  wife  for  life  for  her  jointure 
and  in  bar  of  dower  :  remainder  to  the  first  and  other 
sons  of  the  marriage  in  tail  male:  remainder  to  the 
daughters  in  the  same  manner :  remainder  to  the  heirs 
of  the  body  of  the  husband  and  wife.  The  husband 
being  dead  without  issue,  as  to  the  right  of  the  widow 
to  cut  timber,  and,  which  would  be  a  consequence,  to 
the  property  in  it,  when  severed,  as  tenant  in  tail  after 
possibility  of  issue  extinct,  either  in  possession,  by  the 
effect  of  merger,  if  the  estates  can  unite,  or,  if  not,  in 
remainder,  qutere.  A  case  directed.  fViUiams  v» 
WiUiams  (a). XV.  419 


(«)  See  the  note,  Vol.  XV.  psgs  4St. 
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SI.  Tenant  for  life  withont  impeachment  of  waste,   being 
dispuniahable,  has  also  the  property  in  the  trees  se- 
vered.       -.----.-         -         XV.  425 
92.  Tenant  in  tail  after  possibility  of  issue  extinct,  being  dis- 
punishable for  waste  by  tfie  law,  has  equally  with  tenant 
K>r  life  withoat  impeachment  of  waste  by  settkment  an 
interest  and  property  in  the  timber.     •        «        .         .         XV.  iil 
SS.  Tenant  in  tan  aner  possibility  of  issue  extinct,  having 
been  once  tenant  in  tail  in  possession  with  the  other 
donee,  and  therefore  dispunishable  for  waste,  nay,  not 
only  commit  waste,  but  also  convert  to  her  own  use  the 
property  wasted.    Therefore  not  to  be  restrained  in 
Equity,  except  for  malicious  waste.    -        .        -         •         XV.  430 
S4.  Imunction  against  waste  not  prevented  by  appearance  the 

day  before  the  Motion.    Allard  v.  Jones.    -        -         -         XV.  005 
85.  Imunction  against  waste  between  tenants  in  common  on 
Uie  ground,  that  one  was  occupying  tenant  to  the  other : 
otherwise  not,  except  as  to  destruction.      Twart  v. 

Twori. XVI.  128 

S6.  Equitable  waste  by  cutting  trees  planted  for  ornament. 

(See  Nos.  8.  7.  8.  9.  28.)    -        ...        .        -       XVI.  132 
27.  Residue  bequeathed  in  trust  to  be  laid  out  in  real  estates, 
to  be  settled  to  the  same  uses  as  estates  devised  to  the 
trustees  for  life  successively  without  impeachment  of 
waste,  with  various  limitations  in  strict  settlement,  all 
the  estates  for  life  being  without  impeachment  of  waste, 
and  the  ultimate  remainder  in  fee.  The  trustees  having 
laid  out  part  of  the  fund  in  an  estate  with  a  consider* 
able  quantity  of  timber  upon  it,  taking  that  to  be  a 
sound  exercise  of  discretion,    the  first  tenant  for  life 
cannot  cut  the  whole.   As  to  the  consequence,  whether, 
if  the  trustees  are  not  by  their  character  prevented  from 
taking  any  benefit,  the  tenant  for  life  may  have  any  and 
what  proportion  of  the  timber,  and  how  the  exoess  is 
to  be  disposed  of,  qtusre.    Surges  v.  Lamb.       -         -       XVI.  174 
S8.  Equitable  waste  has  not  been  extended   beyond  trees 
planted  or  arowing  for  ornament,   as  in  avenues  or 
vistas,  to  timber  merely  ornamental :  viz.  an  extensive 
wood.    (See  Nos.  S.  7.  8.  9.  96.)    Surges  ▼.  Lamb.     -       XVI.  171 
29.  Cutting  timber,  where  necessary  for  the  growth  of  under- 
wood, not  waste.         ...--.         .       XVI.  179 

50.  Land  devised  to  be  sold,  the  money  to  be  laid  out  in 

other  estates,  to  be  settled :  the  rents  and  profits  until 
sale  to  go  to  the  persons,  entitled  to  the  estates  to  be 
purchased.  Tenant  for  life  without  impeachment  of 
waste  cannot  cut  timber  on  the  estate  to  be  sold.  -        XVI.  ISO 

51.  Right  of  tenant  for  life  without  impeachment  of  waste  to 

cut  timber,  generally,  in  a  husbandlike  manner,  inde- 
pendent of  the  effect  upon  the  beauty  of  the  place, 
except  equitable  waste.       -        ...        -    .    .         «        XVI.  \^ 

52.  Equitable  waste  not  to  be  extended XVI.  185 
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33.  Injunction  against  cutting  ornamental  timber,  upon  the 

{>rinciple  of  equitable  waste,  extended  to  trees,  planted 
or  the  purpose  of  excluding  objects  from  view.    Day 

V.  Merry. -       XVL  376 

S4f.  Devise  in  strict  settlement,  with  a  clause  of  forfeiture  by 
cutting  any  trees.  Upon  a  bill  by  the  infant  remainder- 
man in  tail  an  Inquiry  was  directed,  whether  any  trees, 
in  the  park,  not  ornamental,  or  affording  shelter  to  the 
mansion-house,  are  proper  to  be  felled ;  and  whether  it 
would  be  for  the  benefit  of  all  parties  interested,  that 
they  should  be  felled,  and  sold:  and  the  money  laid  out 
in  other  estates,  to  be  settled  to  the  same  uses.  Dela^ 
pole  V.  Delapole XYII.  150 

See  Appeal  20.  Bank  of  England  4.  Bankrupt  {MorU 
gage  4.)  Charity  (Jurisdiction  1.)  Copyhold.  JSh 
tate  (For  Life  3.)  Heir  4.  Injunction  6.  7.  8. 12.  14. 
1 5.  19.  22.  26.  42.  47.  66.  Landlord  and  Tenant  48. 
Lunacy  b.  Practice  U.  46.  915.  319.  Timber.  Tre§^ 
pan  3. 

WATER. 

See  Injunction  62. 

WAVER. 

1.    Of  condition  for  security  by  taking  part,  and  payment 

on  account. 
2      Of  inquiry  for  bis  own  benefit. 

1.  As  to  the  effect  of  taking  away  part  of  the  property  sold, 
and  a  payment  on  account,  as  waving  a  breach  of  the 
condition  of  sale,  requiring  security,  qucsre.  Ex  parte 
Gwynne. XII.  379 

S.  Party  may  wave  an  inquiry,  directed  for  his  benefit.      -       XIX*  594 

See  Contract  (Specific  Performance  65.)    Practice  387* 
Vendor  and  Vendee  28. 

WAY. 

See  Presumption  11. 

WEAK  MIND. 
See  Lunacy  75. 

WEST  INDIA  ATTACHMENT. 

See  Bankrupt  (Execution  4.) 

WEST  INDIA  ESTATE. 

See  Consignment  1. 

WEST  INDIA  INTEREST. 

See  IntereMt  31.  36.     Will  182. 

WEST  INDIA  MORTGAGE. 
See  Mortgage  19. 

TOL.  XX.  S  8 
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WEST  INDIES. 

I.  Jarisdiction  on  contract  as  to  West  India  estate. 

3.  Expense  of  remitting  a  debt,  contracted  in  Jamaica, 

payable  in  l/mdan^  falls  on  the  debtor. 
8.    Whether  Action  lies  on  bond,  on  which  jadgmeat  ob- 
tained in  Jamaica. 

1.  Jurisdiction  here  upon  contracts  as  to  an  estate  in  die 

West  Indies.    Jackscn  v.  Petrie.        -        -         -         -  X. 

%  Debt,  contracted  in  Jcmaiea^  made  payable  in  London. 
The  expense  of  commission  to  the  agent,  remitting  the 
money,  falls  upon  the  debtor.     Cash  v.  Kennion.  -  XL 

8.  Whether  Action  lies  upon  a  bond,  on  which  judgment 

has  been  obtained  in  Jamaica,  qtuere.         ...  XL 

See  CoumgwmeiU  S.  Costs  14.  JUsn  19.  HmUatiasu 
{Time  14.)    McHgage  19.     WiU  178. 

WIDOW. 

See  Awsiaity  2.  3.  Assets  25.  CopifkoU  3.  (Surrender 
2.  12.  13.)  Dower.  Election  (Dower  2.)  Infani  4. 
London  (Custom  of)  1.  Representative  9.  10.  19.  20. 
Satisfaction  32. 

WIDOW,  OFFICER'S. 

See  Lord  Chv^s  Bounty.    Pensioum 

WIFE. 
See  Baron  and  Feme,    Dower.     Infant  33.  35.     Interest 
39.  41.     Lunacy  57.     Ne  exeat  Regno  30.     Represest- 
tative  19.  20.  26.     Ward  of  Court. 

WILL. 

1.  To  heir  void ;  except  as  a  revocation. 

2.  Contingent  legacy. 

8.  Limitation  over  of  personal  estate  after  a  general  failore 
of  issue  established:  as  on  a  contingency  with  a 
doable  aspect. 

4.  )  Personal  property,  to  be  laid  ont  in  land,  nnder  a  ge- 
6.  (       neral  devise. 

6.  Possibility  devisable. 

7.  Equitable  interest  devisable. 

8.  Cannot  pass  land,  which  testator  had  not  at  the  time 

of  making  it. 

9.  Passes  lands  under  contract  before,  executed  after,  the 

Will. 
10.    Equitable  lien  devisable. 

II.  Ambulatory  distinguished  from  specific  bequest. 

12.  Express  disposition  not  controlled  by  subsequent  in- 

ference. 

13.  Same  effect  to  every  part. 

14.  Absolute  interest  reduced  to  a  trust. 

16.     Immediate  interest  under  power  of  disposition  at  death. 

16.  Substituted  legacies  charged  nnder  a  charge  of  original 

legacies  revoked. 

17.  General  construction. 
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IB.    Of  personal  estate  on  general  failure  of  issue  void. 

19.  Annuitant  of  £&0  to  be  purchased,  and  ;£40  till  the  pur- 

chase, entitled  to  £50  after  the  first  jear.  Executor 
not  charged  with  over-payment  of  ^50  from  the  es- 
tate, instead  of  purchasmg,  in  a  general  account  with 
just  allowances. 

20.  Restraint  of  alienation  by  executor. 

21.  Appointment  of   the  whole  to  a  surviving  child  es- 

tablished: an  interest  vesting  at  twenty -one  being 
limited  to  default  of  appointment. 

22.  General  construction. 

23.  General  construction :  Equitable  estate  for  life;  as  an 

exc^ptioti  from  a  general  devise.  Trustees'  allow- 
ances. 

24.  Legacy,  given  over  on  death  before  legatee  inight  have 

received  it,  vested. 

25.  Uncertain  time  of  sale  referred  to  the  death. 

26.  Future  disposition  referred  to ;  but  not  made. 

27.  For  grand-children  restrained  to  those  living  at  tes- 

tator's death. 

28.  Codicil  part  of  the  Will. 

29.  Of  land  on  trusts  to  be  appointed  by  Deed. 

30.  Of  land  in  trust  for  debts  and  legacies. 

31.  Proof  of  deed  testamentary. 
32.x 

34*  (Equitable  assets. 

36.^ 

36.    Intent  inferred  from  unnecessary  words. 

^'  >  Double  legacies. 

39.  Legacies  not  adeemed  by  a  second  instrument,   not 

relating  to  the  first. 

40.  Trust  under  a  legacy  only  to  erect  a  charity. 

41.  Not  construed  by  subsequent  circumstances. 

42.  Codicil  part  of  the  Will. 

43.  )  Of  land  for  charity  void  ;  and  not  supported  as  a  per- 

44.  )       sonal  benefit,  unless  totally  separate. 

45.  General  construction. 

46.  Implication. 

47.  General  construction. 

48.  Conversion  of  property. 

49.  Deed  testamentary. 

60.  )  Testamentary  paper  as  if  incorporated ;  and  whatever 

61. 5       the  form. 

62.    Rent  out  of  freehold  within  the  Statute  of  Frauds. 

53.  Cannot  unite  with  a  Deed. 

54.  Land  charged  with  legacies  in  aid  of  the  personal  es- 

tate, liable  under  an  unattested  Codicil. 

55.  Tenancy  in  common,   notwithstanding  words  of  sur- 

vivorship. 

56.  Equitable  assets. 

^*  >  Clear  intent  required  for  an  equitable  charge. 

s  s3 


644  WILL, 

'  >  Tnist  from  recommendaiioo,  &c. 

61.  Principal  on  mortage  did  not  pau  by  the  description 

of  arrears. 

62.  Distbgoished  from  devise :  an  appointment  in  natare 

of  a  conveyance,  flactnating  till  death. 

63.  General  constmction. 

64.  Conversion  of  estate. 

65.  )  Additional,  or  sabstitnted,  legacy  ont  of  the  same  fond, 

66.  )       and  subject  to  the  same  conditions,  as  the  original. 

67.  Advowson  in  gross  passing  by  general  words. 

68.  To  tbe  nse  of  A,  and  in  case  of  her  decease  to  her 

children,  share  and  share  alike :  a  life  interest,  with 
remainder. 

69.  General  constmction.     Pnrchaser  not  compelled  to 

take  a  donbtfnl  title. 

70.  General  construction.    Vesting. 

71*    Absolute  interest  in  personalty  under  a  limitation  with 
freehold  estate  in  tail. 

72.  Wrong  description  of  legatee  named. 

73.  Execution  of  power.    Evidence. 

74.  Conversion  of  estate.    Vesting.    Execution  of  power. 

75.  Legacy  of  a  bill  of  exchange,  the  principal  property, 

not  adeemed  by  payment. 

76.  Aeal  estate,  weU  charged,  not  discharged  by  Codicil 

unattested. 

77.  General  construction. 

78.  Under  a  general  charge,  legacies  charged  or  revoked 

by  unattested  instrument 
70.    Posthumous  child  included  among  children. 

80.  Vesting  restrained  to  children  living  at  the  death  of 

their  mother,  tenant  for  life. 

81.  Legacy  to  grand-children  to  be  assigned  at  twenty-one : 

payable,  when  the  first  attains  thtft  age. 

82.  Power :  not  trust. 

83.  General  construction. 

84.  Contingent  legacy. 

85.  Mistaken  description.     Election. 

86.  Time  for  payment  of  legacy  after  a  contingent  erent 

not  affected  by  revocation  for  tbe  purpose  of  adding 
another  eventual  period,  which  elapsed  first. 

87.  Condition  not  extended  beyond  the  expression. 

88.  Effect  given  to  all  the  Will. 

89.  Codicil  part  of  tbe  Will. 

90.  General  construction.     Vesting. 

91.  General  construction. 

92.  General  charge  not  annulled  by  power  to  sell    part : 

bnt  that  applied  first 

93.  Of  personal  estate :    Whether  absolute  or  for    life ; 

general  or  specific,  and  exempt  from  debts. 

94.  After  charge  on  real  estate  in  aid  personal  exempted 

by  unattested  Codicil. 

95.  General  construction. 

96.  Copyhold  not  surrendered,  as  recited,  did  not  paaa. 

97.  Election. 
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96.     Videlicet  rejected ,  if  repugnant. 
90«    Specific  articles  under  general  words. 

100.  '*  I  return  his  bond/'  no  release;  but  a  legacy. 

101.  Residue  to  relations  in  the  proportion  he  had  given 

the  other  part  of  his  fortune  limited  to  pecuniary 
legatees. 

102.  **  Relations"  exclusive  of  connection  by  marriage, 

103.  Implication  controlling  description. 

104.  Vesting  postponed ;  and  cross-remainder  implied. 

105.  Contingent  estate  on  first  taker's  death  under  twenty- 

oue,  revoked  by  the  extension  of  the  time  of  hia 
taling  to  twenty-five. 

106.  Specific  articles  under  general  words. 

107.  Words  not  rejected,  unless  repugnant. 

108.  Legatee  under  a  charge  in  aid  changed  by  unattested 

Codicil. 

109.  General  construction. 

110.  Mortgage  held   not  to  pass  under  general  residuary 

devise. 

111.  Beneficial  legacy  distinguished  from  trust. 

112.  "  Unmarried"  construed  never  married :  "  and**  "or.* 

113.  Survivorship  on  tenancy  in  common. 

114.  Conversion  of  estate. 

1 15.  Power  not  executed  by  general  words. 

116.  Fee  under  **  to  such  uses  9sA,  shall  appoint.'' 

117.  Exoneration  of  personal  estate. 

118.  "  Legal  representatives,"  next  of  kin  at  the  time  of 

distribution. 

119.  Purchaser  decreed  to  take  a  title  under  an  obscure 

power  to  sell. 

120.  Resulting  trust  on  failure  of  executory  devbe, 

121.  Implication. 

122.  General  construction. 

123.  Construction.    Option  to  leave  money  at  interest,  or 

lay  it  out  in  real  estate. 

125*  I  ^'"pl^c^^o>^* 

126.  Of  personal  estate  after  contingent  limitation  in  tail ; 

which  did  not  take  effect 

127.  Limited  use  of  articles  consumed  by  use. 

128.  A  note  assets,  notwithstanding  declarations  to  the  ex- 

ecutor, that  he  never  meant  to  call  for  payment. 

129.  Undertaking,  if  the  Will  is  not  changed,  binding. 

130.  Implication. 

131.  General  words  restrained. 

132.  Personal  estate  not  exonerated  by  a  specific  disposition, 

subject  to  annuities,  &c. 

133.  Annuities  of  equal  amount  in  the  same  Will  to  the 

same  person  not  accumulative. 

134.  Absolute  interest  in  money,  to  be  invested  in  land,  to 

be  intailed. 

135.  Legal  estate  in  mortgaged  premises  under  general  de- 

vise.    Conveyance  under  Stat.  Anne,  c.  19. 

136.  Mutual  WilU. 

137.  Bequest  to  A.  and  in  case  of  her  death  to  B.  absolute* 
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138.  Exception  oat  of  residaary  bequest 

139.  Commission  of  Review. 

140.  Unfinished  paper. 

141.  By  instructions  to  an  attorney. 

- 142.     With  clanse  of  attestation,  bat  no  witnesses,  established 
as  to  personal  property. 

143.  Commission  of  Review. 

144.  Intention,  if  clear  and  legal,  to  govern ;  witboat  regard 

to  its  merit  or  grammatical  constmction. 

145.  Implication  from  the  purpose ;  as  for  creditors. 

146.  Rule  in  case  of  a  double  construction. 

147.  QualiGcation,  &c.  of  general  words  on  slight  circom- 

stances. 

148.  Intention  executed  cy  pre$, 

149.  *'  Heir  male"  words  of  purchase. 
160.     Not  aflected  by  unmeritorious  object. 

151.  General  rule  of  construction. 

152.  No  ground  for  control  from  the  object,  or  aoionnt  of 

the  property. 

153.  Exception  out  of  the  absolute  property. 

154.  Clear  intent  necessary  to  prevent  lapse. 

155.  Grand-children  included  under  **  children.** 

166.     **  For  the  improvement  of  the  city  of  Baih,^  limited 
to  an  Act  of  Parliament. 

157.  Navigation  share,  and  money  on  real  securities,  within 

Statute  9  Geo.  2.  c.  36.     Debts  and  other  charges 
apportioned. 

158.  Tenancy  in  common  notwithstanding  words  of  survivor* 

ship. 

159.  Testamentary  indorsement  on  a  note. 

160.  Favour,  &c,  no  ground  of  construction. 

161.  No  distinction  between  voluntary  and  compulsory  pay- 

ment on  bequest  of  a  debt,  as  to  ademption. 

162.  General  construction. 

163.  Codicil  part  of  the  Will. 

164.  Ambulatory. 

165.  <*  Next  of  icin  or  heir  at  law  "  construed  with  reference 

to  the  Statute  of  Distribution. 

166.  Legacy  of  a  sum  '*  in  the  5  per  cent.  Consolidated  Bank 

Annuities:*'  Navy  Annuities  decreed  to  be  purchased: 
evidence  rejected. 
107.    Evidence  on  blank  for  the  name  of  baptism. 

168.  Grand-children  under  **  children  ;**  if  no  other  con- 

struction. 

169.  General  rule  of  construction. 

170.  General  residuary  clause  passes  what  is  lapsed. 

171.  Stock  included  under  **  securities.'' 

172.  General  construction. 

173.  Of  leasehold  house  to  a  charity  passes  under  residuary 

clause. 

174.  **  Right  heirs"  confined  to  a  sister  and  nephew  notwith- 

standing an  express  provision  for  the  former. 

175.  Devisee,  not  the  heir,  has  the  benefit  of  a  charge  of 

legacies,  that  fail. 

176.  Commission  of  Review. 
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177.  To  children  generallj  after  a  life  estate  vested  in  all. 

178.  Residaarj  of  real    and    personal   estate   in  Jamaica 

8peci6c. 

179.  General  words  not  an  execution  of  a  power,  not  re- 

ferred to. 

180.  For  hasband  an  execution  of  a  power  to  appoint  for 

the  benefit  of  a  married  woman  and  her  family :  but 
not  generally. 

181.  Legacy  general  notwithstanding  an  appropriation* 

182.  Legacy   in  Jamaica  currency  decreed  with  Jatmaica 

interest  from  testator's  death. 

183.  Vested  interest,  subject  to  be  devested  on  contingency 

expressed. 

184.  Rule  of  construction. 

18d«    Construction  of  testamentary  papers;  some  revoking 
others. 

186.  Expediency  of  applying  the  Statute  of  Frauds  to  Wills 

of  personal  estate. 

187.  Lands,  held  under  old  mortgages,  passed  by  general 

devise :  though  no  release  of  the  equity  of  redemp- 
tion. 

188.  Difference  between  debts  and  legacies  in  an  implied 

charge. 
180. 


190.) 


101.  N  Double  legacies  and  jointures. 

102.  i 
103. -^ 

104.  Legacy  to  such  persons  **  as  shall  be  my  heir  or  heirs 

"  at  law."* 

105.  The  legal  sense  primA  facie. 

106.  Legacies  speciGc  on  clear  words. 

107.  General  personal  estate  first  applicable  to  the  costs. 

108.  Legacy  for  maintenance  and  an  apprentice-fee:    the 

legatee  at  nineteen  not  having  been  put  out,  absolute. 
100.    Legacy  for  an  infant,  if  it  cannot  be  applied  in  the  way 
directed,  may  in  another  way. 

200.  General  construction  as  to  sur?ivor8hip. 

201.  Leasehold  houses  passed  with  the  personal  estate ;  not 

with  the  land  ;  both  given  by  very  general  words. 

202.  Effect  of  general  residuary  clause. 

203.  Distinction  between  a  personal  legacy  and  a  real  estate, 

as  to  postponing  payment  preventing  vesting.    Ex- 
ceptions. 

204.  **  Equally  to  be  divided,"  Sec:  they  take  in  common. 
206.    Construction  of  direction  as  to  possession  as  not  ope- 
rating a  revocation. 

206.  Condition  limited  to  the  time  of  payment 

207.  "  Relations  by  blood  or  marriage"  confined  to  the  Sta- 

tute of  Distributions  and  husbands  and  wives. 

208.  Illegitimate  cbild  not  entitled  under  "  children." 
200.     Leasehold  passing  with  freehold  by  implication. 

210.  Contingent  legacy  failing;  and  no  necessary  implication. 

211.  Commission  of  Review. 
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212.  Legacy  for  a  purpose,  which  did  not  take  eflTeef »  *'  or 

"  for  anj  other  purpose  she  shoold  think  proper,** 
ahsolate. 

213.  Sarvivorship,  if  either  legatee  should  die,  does  not 

prevent  vesting. 

214.  Construction. 

215.  **  All  I  am  possessed  of  generally  relates  to  the  time 

of  death. 

216.  General  rule  of  construction. 

217. )  Illegitimate  children  may  take  by  necessary  implica- 
21B.  5      tion  :  not  by  the  mere  ciescription  *'  children.'' 

219.  Rules  of  construction. 

220.  General  words  controlled. 

221.  Effect  of  recital  by  testamentary  paper  of  bequest  not 

appearing  in  the  previous  Will. 

222.  Bequeathing  a  debt  due  on  a  particular  day. 

223.  Legacies  out  of  real  estate  by  an  unattested  paper  fail ; 

unless  clearly  referred  to  by  Will  duly  executed; 
so  as  to  be  incorporated. 

224.  Contingent  codicil. 

225.  Probate  not  conclusive. 
2*26.    Contingent 

227.  Not  altered,  or  added  to  without  necessity. 

228.  No   intendment  against  the  plain   and   usual  sense; 

unless  plainly  not  intended  to  have  that  operation. 

229.  Construction  not  affected,  because  the  event  was  not 

contemplated. 

230.  Not  according  to  the  Statute  of  Frauds  has  no  opera« 

tion  even  for  election. 

231.  Devise,  even  general  residuary,  speciGc.     Distinction 

of  personal  property. 

232.  "  And  "  construed  •*  or." 

233.  Not  construed  by  the  amount,  or  the  number  of  objects: 

etioept  a  specific  disposition. 

234.  Of  stock  "  as  aforesaid,'*  referred  to  the  description  of 

the  stock,  not  the  time  of  transfer. 

235.  Residuary  clause  passes  what  is  lapsed. 

236.  Evidence  of  intent  not  admissible. 

237.  Positive  bequest  not  controlled  by  inference. 

238.  To  J.  for  her  and  her  children's  use :  transfer  decreed 

to  A, 

239.  Obvious  meaning  not  rejected  on  suspicion. 

240.  Clear  devise  not  devested  by  doubtful  implication. 

241.  Not  according  to   the  Statute  of  Frauds  passes  real 

estate  in  Bermuda, 

242.  Charge  on  a  mixed  fund  remnins  as  to  the  real ;  though 

a  different  disposition  by  Codicil  failed  as  to  that  for 
want  of  due  execution. 

243.  Real  estate,  charged  by  devise,  liable  to  subsequent 

debts,  and  legacies  by  an  unattested  instrument,  even 
to  witnesses  to  the  Will. 

244.  Real  and  personal  pass  under  "  estate." 

245.  To  il.'s  and  ff.'s  families;  children  entitled,  exclosivo 

of  the  parents,  per  capita. 
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246.  Bequest  not  extended  bj  general  words. 

247.  To  lay  out  in  Government  or  other  Securities  in  an  an- 

nuity for  life.  Held  annuity  strictly ;  not  dividends. 

248.  **  To  two  or  their  children"  substitution. 

249.  Incomplete,  notwithstanding  the  usual  declaration  at 

the  beginning. 

250.  Original  disposition  not  affected  by  a  direction  for  main- 

tenance out  of  dividends  beyond  that  object. 

251.  To  a  sister  for  life ;  desiring  her  to  bequeath  to  her 

own  family,  if  they  behave  well  to  her:  a  trust  for 

her  next  of  kin,  though  her  Will  declared  she  meant 

no  disposition. 

^..  ( ''  Relations"  conGned  by  the  Court  to  next  of  kin  ao- 

~^***v      cording  to  the  Statute:  though  under  a   power  of 

'  (     selection  it  may  be  exceeded. 

254.  Recommendation  imperative. 

255.  Perpetual  annuity,  limited  only  with  reference  to  the 

temporary  funds:  with  absolute  power  of  dispo- 
sition, and  survivorship;  rejecting  repugnant  words. 

256.  Proof  to  obtain  payment  to  the  representative* 

257.  **  To  be  laid  out  in  a  particular  parish :"  whether  it  can 

be  laid  out  elsewhere. 

258.  Primary  intention  not  defeated  by  failure  of  the  par- 

ticular mode. 
260.     Of  personal  estate  by  a  boy  at  fourteen. 

260.  Issue,  Devisavit  vd  wm. 

261.  Supported  on  the  intent  against  strict  grammatical  rule. 

262.  General  residuary  bequest  from  "  what  remains"  after 

bequest  of  a  specific  fund. 

263.  Specific  description  of  debts  extended  from  another 

clause. 

264.  **  For  all  the  residue  of  testator's  term  and  interest'' 

passed  a  lease,  subsequent  to  his  death,  since  the 
expiration  of  Uie  term;  after  which  he  held  by  the 
year. 

265.  Of  lease  or  the  premises  held  on  lease  does  not  pass 

a  renewed  lease. 

266.  Rule  of  construction. 

267.  Of  all  leaseholds  does  not  pass  renewed  lease. 

268.  Right  of  pre-emption :  the  price,  if  not  fixed,  ascer- 

tained by  the  Master:  but  the  intent  of  heir  or 
devisee  to  accept  must  appear. 

269.  Rule  of  construction. 

270.  General  oonstruction. 

271.  N 

272   f 

^^^  >  Effect  and  restraint  of  general  words. 

274.  ^ 

275.  Obscure  construed. 

276.  Tenant  for  life  entitled  to  aecumulation  of  rents  by  the 

description  of  the  person  first  coming  to  actual  pos- 
session. 

277.  Receiver  refused  on  mere  controversy  in  the  Spiritual 

Court,  without  a  special  case. 
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278.  **  Effects"  restrained  to  articles  efusdem  gemerU ;  thongli 

the  coDseqnence  was  a  residue  undisposed  of. 

279.  Absointe  legacy ;  though  in  terms  importing  annoitj. 

280.  Not  construed  with  reference  to  a  settlement ;  differ- 

ing ;  though  substitution  intended. 

281.  Repugnancy  distinguished  from  qualiBcation. 

282.  General  construction. 

283.  Evidence  dehors  as  to  property  ;  not  intention. 

284.  Fourth  trial  refused. 

286.    No  jurisdiction  in  Equity  to  declare,  what  is,  or  not, 

aWUl. 
286.    Impeached  by  heir. 
287*    Presumption  from  cancellation  of  a  daplicate  under 

different  circumstances. 

288.  Failing  as  to  one  estate,  established  as  to  anoihor; 

though  expressly  to  go  together. 

289.  Restrained  to  a  life  interest  from  a  direction  for  an 

inventory,  &q. 

290.  Residuary  disposition  to  legatees  by  Will  held  exclaaire 

of  Codicil. 

291.  General  construction. 

292.  Construction  of  residuary  clause.    For  charity  void  as 

to  real  estate,  or  personal  connected  with  land* 
Charges  apportioned. 

293.  Legacy,  with  power  to  executors  to  reduce  it  to  an  In- 

terest for  life,  remainder  over ;  one  dead,  the  others 
renouncing,  absolute. 

294.  General  construction :  estate  for  life. 

295.  If  ascertained,  not  affected  by  supposed  cases;    bat 

absurdity,  &c.  attended  to  to  ascertain  the  meaning. 

296.  Of  lease,  or  the  premises  held  on  lease,  does  not  pass 

a  renewed  lease. 

297.  Giving  a  sum  of  stock  recited,  or  so  much  as  should  bo 

standing  at  her  death,  limited  to  the  sum  mentioned* 

298.  Restraint  of  general  words  prevented  by  the  express 

exception  of  money. 

299.  Construction  of  general  words. 

300.  *'  Effects  "  equivalent  to  "  property .** 

301.  Express  not  controlled  by  the  reason  assigned. 

302.  To  A.  in  case  she  should  have  children ;  on  failure  of 

which  over :  one  child,  dying  in  her  life,  absolute. 

303.  **  Not  specifically  disposed  of"  construed  **  not  jNir- 

*•  iicularlyr 

304.  Substitution  of  testator's  daughter  as  a  legatee  bj  the 

description  of  heir  under  his  Will. 
306.    **  Estate  "  importing  absolute  property. 

306.  Implication  prevented  by  expression. 

307.  Term  for  ninety-nine  years  restrained  to  a  life  by  im- 

plication. 

308.  The  latter  limitation,  if  inconsistent,  prevails. 

309.  Not  construed  dehort^  where  no  latent  ambiguity. 

310.  Construction  against  the  common  meaning. 

311.  More  scope  to  the  intent  than  in  deeds. 

312.  Distinction  on  competence,  as  to  testator's  declarations, 

though  conformable  to  what  he  has  done. 
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313.  Rules  for  constrnction, 

314.  Of  two  repngnaDt  loteDtions  the  most  convenfent  eze- 

cQted. 

315.  Inapplicable  words  omitted. 

316.  Every  part  contemporary. 

317.  Words  transposed  only  to  make  sense,  or  give  some 

eflect. 

318.  The  natural  construction  adopted,  unless  impossible,  or 

incapable  of  eflfect. 

319.  Words  not  rejected,  unless  a  rational  construction  im- 

possible. 

320.  Eflected,  if  a  meaning  can  be  found. 

321.  General  construction. 

1.  Will  to  an  heir  at  law  void :  but  if  executed  according 

to  the  Statute  of  Frauds,  it  is  a  good  revocation  of  a 

former  Will. L     17 

2.  Legacy  payable  at  twenty-one,  with  proviso  to  go  over, 

if  legatee  should  at  any  time  become  seised  of  the  real 
estate,  to  which  he  was  entitled  in  remainder  after  an 
estate  tail  limited  upon  an  estate  for  life  subsisting,  when 
he  became  twenty-one :  even  supposing  there  is  a  con- 
tingency left,  he  must  have  the  legacy  at  twenty-one : 
but  it  may  be  disputed  afterwards  upon  the  happening 
of  the  contingency.     Griffiths  v.  Smith.       -        -        -  I.    97 

3.  Testator  gave  a  legacy  to  his  son,  an  estate  in  fee  to  a 

nephew,  then  several  parts  of  his  freehold  estate,  and 
a  future  purchase  of  freehold,  to  be  made  with  part  of 
his  personal  property,  and  all  his  leasehold,  to  his  wife 
for  life,  then  to  his  son  and  his  issue  lawfully  begotten, 
or  to  be  begotten,  to  be  divided  among  them,  as  he 
should  think  fit ;  if  he  die  without  issue,  all,  as  well 
*^  present''  freehold  and  leasehold,  as  the  estates  to  be 
purchased,  to  be  sold ;  the  produce  to  go  over:  no  part 
of  his  **  present''  freehold  and  leasehold,  or  the  estates 
to  be  purchased,  to  be  sold  during  the  lives  of  his  wife 
and  son :  all  the  rest,  residue,  and  remainder  of  his  pro- 
perty and  effects  whatsoever  and  wheresoever,  after 
I)aying  debts,  &c.  to  the  wife.  The  son  is  tenant  for 
ife ;  and  the  devise  over  is  good ;  but  estates  not  men- 
tioned do  not  pass  by  it.    Hockley  v.  Mawbey.    -        -  L  14S 

4.  Personal  estate,  to  be  laid  out  in  laid,  but  lent  on  mort- 

gage instead,  considered  as  land,  having  been  always 
out  in  trustees,  and  the  uses  never  united  with  the  pos- 
session ;  and  passed  by  such  general  words  in  a  Will 
as  would  pass  land ;  as  **  all  my  estate,  &c.  whatsoever 
"  and  wheresoever.**    Rcuhleigh  v.  Master.         -        -  I.  201 

5.  '*  All  my  estates  in  law  and  equity"  in  a  Will  pass  per- 

sonal to  be  laid  out  in  land.         .        .        -        -        •  I.  204 

6.  A  possibility  is  devisable  (a).  .        -        .        -        •  L  254 


(«)  If  coupled  with  an  interest,  tee  3  Term  Rif9rt$^  B.  R.  pages  93, 96. 
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7.  Any  equitable  interest  is  devisable.        ....  L  251 

8.  Testator  cannot  by  any  words  devise  lands  under  the 

Statute  or  at  Common  Law,  which  he  had  not  at  the 

time  of  making  the  WilL     -.----  L255 

9.  In  cases  of  contracts  for  land  before,  but  executed  after, 

making  a  Will  of  land  the  subsequent  execution  is  not 
a  revocation :  the  legal  interest,  coming  in  esse  after- 
wards, would  not  pass  by  the  Will  at  law ;  but  in  equity 
is  bound  by  the  prior  devise  of  the  equitable  interest.  -  I.  SS5 

10.  An  equitable  lien  is  an  equitable  obligation  to  do  accord- 
ins  to  conscience ;  and  a  devise  of  it  good  in  equity.     -  L  855 

IL  Wifl  is  ambulatory:  but  a  specific  bequest  is  fixed  as 

much  as  a  devise  of  land.  ....         -  L  S60 

12.  An  express  immediate  disposition  in  a  Will  not  con- 
trolled by  subsequent  inference.  ....  1. 289 

18.  Some  effect  must  be  given  to  every  part.        ...  L  £70 

14.  Absolute  interest  to  one  with  any  expression,  that  he 

shall  dispose  of  the  whole  or  part  to  A.^  not  properlj 
a  devise,  but  a  trust  for  A» ;  which  the  Court  will  exe- 
cute after  death  of  the  devisee.  ...         .  I.  271 

15.  Devise  to  one  for  life  or  absolmtely  with  directioiB,  that 

he  shall  dispose  of  it  to  another  at  his  death,  operates 

as  an  immediate  devise  without  any  such  disposition.     •  L  271 

16.  Testator  declaring,  his  debts  should  come  out  of  the  veal 

estate,  not  the  personal,  gave  the  real  to  trustees, 
charged  with  some  charitaUb  legacies,  and  one  to  each 
trustee.  Bv  Codicil  he  removed  one  trustee,  and  re- 
voked his  legacy,  appointing  another  with  the  same 
legacy;  he  revoked  all  the  charitable  legacies;  and  oave 
a  less  legacy  to  one  of  the  charities,  mentioned  before^ 
and  other  new  charitable  legacies,  without  specifying 
any  fund;  all  held  to  be  charged  on  the  real  estate; 
and  therefore  void  as  to  the  charitable  legacies.  Z^do- 
crqfl  V.  Maynard.      ----•-.  L  279 

17.  Testatrix  directed  all  her  estate  to  be  turned  into  cash ; 

if  amounting  to  £20,000,  to  go  thus ;  if  less,  in  similar 
proportions:  then  subject  to  some  legacies,  debts,  &c. 
the  residue  of  her  estates  in  sixteenths,  two  to  her 
mother  for  life,  the  others  to  different  persons  abso- 
lutely: she  then  made  three  residuary  le^tees:  the 
shares  given  are  only  of  the  £S0,000,  subject  to  the 
charges;  all  beyond  that  goes  to  the  residuary  legatees. 
Green  v.  ScotU  -..--.         ,  I.  282 

18.  Interest  of  residue  of  personal  estate  given  by  Will  to  a 

woman  for  life ;  then  the  residue  to  her  nieces ;  if  they 
die  without  issue,  over :  the  last  limitation  over  is  too 
remote ;  and  on  death  of  the  aunt  the  nieces  take  the 
whole.    Everest  v»  GeU*    -----         .  I.  286 

19.  Devise  of  annuity  of  £50,  to  be  purchased  bv  executor, 

who  till  the  purchase  was  to  pay  annuitant  i^40  a-year : 
executofj  instead  of  purchasing,  paid  fSfi  ^rf^Bt '  firom 
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testator^s  rents :  annuitant  entitled  to  £40  the  first  year 
and  to  £50  a-year  afterwards :  tliough  the  Court  might 
have  charged  the  executor  with  the  over-payment  from 
the  estate,  the  Master  on  a  general  account  with  just 
allowances  cannot.    Browne  v.  Spooner,      ...  I.  291 

SO.  Testator  may  provide,  that  in  case  of  a  devolution  to 
executors  they  shall  not  alien:  but  it  must  be  very 
special.      .----..--  I.  g95 

21.  Devise  of  personal  estate  for  life;  then  among  all  children 

of  devisee,  in  such  shares  and  manner,  for  such  in- 
terests, with  such  survivorship,  and  to  vest  at  such 
time,  as  devisee  for  life  should  by  Deed  or  Will  ap- 
])oint ;  in  default  of  appointment  of  the  whole  or  part, 
equally ;  if  but  one,  to  Uiat  one,  payable  at  twenty-one; 
nevertheless  the  shares  of  any  attaining  twenty-one  in 
life  of  devisee  for  life  to  be  vested :  but  payment  to  be 
])ostponed  till  her  death :  that  clause,  vesting  an  in- 
terest at  twenty-one,  held  to  relate  only  to  the  case  of 
default  of  appointment;  and,  one  of  two  children  being 
dead  without  issue  after  twenty-one  and  without  re- 
ceiving any  share,  that  drcumstance  will  not  prevent 
an  appointment  of  the  whole  fund  to  the  survivor. 
Boytey.  Bishop  of  Peterborough.        -        -        -        -  L  299 

22.  Testator,  after  giving  life  interests  in  stock  to  each  of  his 

daughters,  afterwards  the  principal  among  his  grand- 
children, in  pursuance  of  a  power  in  articles  of  partner- 
ship appointed  his  executors  to  carry  on  the  trade  in  his 
room,  with  power  to  dissolve,  or  nominate  any  other 
person ;  and  gave  them  his  share  of  the  capital  and  a 
freehold  and  leasehold  estate  in  trust  to  carry  on  the 
trade  as  long  as  they  should  think  fit ;  and  after  expi- 
ration of  the  partnership  to  sell  the  estate,  and  with  the 
produce  and  profits  of  the  trade  and  all  the  rest  of  his 
estate  form  a  fund  to  accumulate  twelve  years;  then 
among  the  grand-children  living:  by  codicil  he  sub- 
stituted his  partner,  who  was  his  son-in-law,  in  the 
room  of  one  executor  removed ;  and  desired,  that,  if 
his  executors  should  continue  trade,  and  his  grand- 
sons T.  and  J,  should  attain  twenty-one,  his  executors 
would  nominate  each  a  partner  for  a  quarter,  when  the 
executors  should  think  fit,  with  legacies  at  the  same 
time,  to  sink  into  the  estate,  if  they  should  decline  the 
partnership  or  die  before  twenty-one ;  the  executors  to 
advance  any  farther  sum  they  might  want  to  carry  on 
trade ;  the  rest  of  his  property  among  all  the  grand- 
children except  T,  and  J. :  by  another  codicil  he  left  it 
entirely  in  the  discretion  of  the  executors  to  appoint  J. 
or  not ;  if  they  should  not  think  proper,  his  legacy  to 
be  void :  T.  and  J.  both  entitled  to  be  partners  and  to 
their  legacies  at  twenty-one :  one  executor,  their  father, 
being  for  admitting  them,  the  other  two  against  it :  but. 
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if  all  had  without  fraud  united  in  declaring  J.  unfit, 
they  might  have  excluded  him ;  in  which  case  he  could 
have  taken  nothing  under  this  devise.     Wainwright  v. 
Waterman.        -------         -  LSI 

83.  Testator  devised  his  estate  upon  trust,  that  his  mansion* 
bouse,  park,  garden,  &c.  pictures,  plate,  furniture,  &c. 
(to  ffo  as  heir-looms)  should  by  the  trustee  be  kept  in 
band,  and  in   good  order  and  repair,   till  all  incum- 
brances paid ;  upon  farther  trust  to  permit  testator's 
daughter  to  have,  hold,  occupy,   use,   and  enjoy  his 
said  mansion-house,  park,  garden,  &c.  pictures,  plate, 
furniture,  &c.  for  life;  upon  farther  trust  to  lay  out 
from  rents  and  profits  all  he  should  think  necessary  to 
keep  the  mansion-house,  &c.  in  repair,  then  to  pay  the 
daughter  an  annuity  of  £600  for  life  (for  whom  ne  also 
charged  the  estate  with  £10,000)   and  to  apply  the 
surplus  in  discharging  the  incumbrances,  from  which 
he  excepted  the  mansion-house,  &c.  he  gave  the  trustee 
£2(X)  a-year  above  all  chaises ;  and  after  charges  paid 
limited  the  estate  over.    The  daughter  occupied  the 
bouse  till  her  death ;  afterwards  the  trustee  lived  in  it : 
the  daughter  held  to  have  had  an  equitable  life  estate 
in  the  house,  &c.  as  excepted  from  the  general  devise 
to  the  trustee ;  who  therefore  upon  account  was  not  al- 
lowed for  rates  and  taxes  paid,  and  expense  of  the 
Srarden  defrayed  by  him  during  her  life :  but  allowed 
or  them  afterwards;  because  under  this  Will  necessaiy 
for  him  to  occupy  either  himself  or  by  a  servant :  ai- 
lowed  for  necessary  expense  of  procunns  a  thing  to  be 
done,  which  turned  out  to  be  reasonable,  though  he 
might  have  come  to  the  Court  to  see,  whether  it  was 

S roper:  not  allowed  for  costs  of  a  suit  against  the 
aughter,  voluntarily  paid  by  him ;  even  though  she  was 
entitled  to  them  from  the  estate ;  nor  for  a  park-keeper 
upon  the  trust  estate,  because  used  as  his  own  servant. 
Fountaine  v.  PeUet.   -------  L3S7 

S4.  Legacy  out  of  a  fiind  in  the  East  Indies,  given  over  in 
case  of  death  of  the  legatee  before  he  might  have  re- 
ceived it,  vested  from  death  of  testator.  Hutchean 
V.  Mannington.  -------  L366 

25.  Estate  devised  on  trust  to  be  sold  with  all  possible  dili- 
gence, or  in  reasonable  time,  considered  as  sold  from 
testator's  death.  ----.-.  L367 

S6.  Plate  excepted  from  bequest  of  personal  estate  to  wife, 
afler  her  decease  over,  and  recited  to  be  hereinafter 

Siven  to  his  daughter,  but  not  farther  noticed:  un- 
isposed  of.    Frederick  v.  Hall.         -        -        -         -  L  396 

27.  Legacies  in  trust  for  all  grand-children  then  in  existence 
by  name,  to  sons  at  twenty-three,  daughters  at  twenty^ 
one;  mesne  interest  for  education;  surplus  to  ac- 
cumulate; with  surtrivbrddp ;  tesiflaefok' wtlie  gnhd*'* 
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children  generally  for  their  benefit  ''  as  aforesdd  :**  by 
Codicil  a  fund  set  apart  to  pay  life  annuities :  grand- 
child bom  after  testator's  death  not  entitled  to  a  share 
of  the  residue ;  into  which  the  fund  under  the  Codicil 
falls  after  the  purpose  answered.    Hill  v.  Chapman.    -  L  405 

S8.  Codicil  considered  as  part  of  the  Will ;  and  intent  drawn 

from  the  whole.    (See  Nos.  42.  89.  163.)    ...  L  407 

29.  Devise  properly  attested  of  land  upon  several  trusts ; 
remainder  to  such  trusts  as  testator  should  by  any  deed 
appoint :  whether  land  would  pass  by  the  deed  of  ap- 
pointment sent  to  law  upon  a  case,  stating  the  devise  to 
DC  to  uses.    Habergham  V.  Vincent.  -        -        -  L  410 

SO.  Land,  devised  in  trust  to  pay  debts  and  legacies,  charged 

with  all,  that  the  Ecclesiastical  Court  would  establish.  L  411 

31.  Deeds,  testamentary  in  their  nature,  often  required  to  be 

proved  as  such.  .-.-.-.  L411 

32.  Devise  of  land  to  be  sold :  money  produced  by  the  sale 

charged  with  simple  contract  debts  on  the  intention, 
though  doubtful  (See  No.  56.)    Kidney  v.  Coussmaker.  I.  486 

83.  ''After  paying  debts"  amounts  to  a  charge  of  debts; 
for  which  very  little  is  sufficient ;  the  Court  leaning  that 
way.  -----..--  I.  440 

34.  The  leaning  of  the  Court  to  charge  land  with  simple- 

contract  debts  must  be  warranted  by  the  intention.       «  L  443 

35.  Where  testator  combines  real  estate  with  personal  ge- 

nerally, the  real  is  subject  to  all  the  burthens  of  the 

personal.  --------  I,  444 

36.  Intent  may  be  inferred ;  though  the  words,  by  which  it 

appears,  were  unnecessary.         -----  I.  444 

37.  Legacies  nearly  similar  given  to  the  same  persons  by 

different  instruments:   legatees  not  entitled  to  both. 

Moggridge  v.  ThackweU.  -----  L  464 

38.  Legacies  to  the  same  persons  by  different  instruments 

generally  presumed  additional ;   unless  contrary  intent 
appears:  of  which  simple  repetition,  if  exact,  is  suffi- 
cient proof.        --------  L  472 

89.  Legacies  by  one  instrument  not  adeemed  by  a  second,  not 

relating  to  the  first.    -------  L  473 

40.  Where  legacy  is  given  only  to  erect  a  charity,  legatee  is 

a  trustee  at  all  events ;  and  can  have  no  pretensions  for 

himself.     -.-------  I.  475 

41.  Will  not  to  be  construed  by  subsequent  circumstances.    -  I.  475 
4^.  Codicil  by  its  nature  refers  to  a  former  Will,  and  becomes 

part  of  it.    (See  Nos.  28. 89.  168.)     -        -        -        -  L  4fl7 

43.  Bequest  of  money,  to  be  laid  out  in  land  for  establish- 

ment of  minister  of  a  chapel,  void  under  the  Act  9Geo.  2. 
c.  36 ;  and  not  supported  by  supposing  a  discretion  in 
the  trustees  not  to  lay  it  out  in  land,  the  directions 
being  imperative.     Grienes  v.  Case.  ...  L  548 

44.  Where  the  general  object  of  the  devise  is  void,  to  sup- 

port upon  an  intentitfn  of  pemonal  beoefit  th^  interest 
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of  a  deviseCy   it  must  be  totally  separate  from  that 

object.     Grieves  v.  Case.  -        .        -        -         -  L 

45.  Bond  to  pay  an  annuity,  till  a  legacy,  recited  to   haye 

been  bequeathed  by  the  last  Will  of  obligor  to  obligee, 
should  be  paid :  by  a  previous  Will  he  had  ^ven  a  le- 
gacy :  but  that  was  revoked  bv  a  subsequent  iVill ;  and 
a  less  legacy  given  payable,  six  months  after  testator's 
death,  ''over  and  above  the  annuity  which  I  have 
*'  secured  to  him  for  his  life  ;*'  the  annuity  and  bond 
were  assigned  by  the  obligee  "  as  some  provision  for  his 
''  mother,  to  be  received  by  her  during  the  life  of  the 
*'  obliffor  as  fully  and  beneficially,  as  it  could  have  been 
''  by  uie  obligee  :**  the  bond  and  assignment  were  put 
into  the  possession  of  the  testator ;  and  condnued  so 
till  his  death :  the  legatee  is  entided  to  the  legacy, 
with  interest,  if  not  paid  at  the  time ;  and  also  to  the 
annuity  for  his  life  in  trust  for  his  mother.  Crasbie  t. 
Murray.  -------         -  I.  i 

46.  Devise  may  be  by  implication,  if  upon  a  dear  presomp- 

tion.  --------         -  Li 

47.  Devise  of  lands  to  be  sold  in  aid  of  personal  estate,  ''and 

"  after  death  of  my  wife  the  estates  not  sold  and  the 
''  personal  estate  not  applied  to  be  subject  as   after 
''  mentioned ;  the  rents  and  produce  to  be  carried  on 
''  in  accumulation  of  S  per  cents,  as  aforesaid  during 
''  her  life,  and  also  for  five  years  after  her  death,  and 
''  to  be  laid  out  in  land ;  then  if  my  son  M.  shall  be 
''  living,  and  any  lawful  issue  of  his  body,  and  if  my 
''  son  6.  shall  be  living,  and  any  lawful  issue  of  his 
"  body,  to  them  for  life  as  tenants  in  common,  then  to 
*'  their  issue  in  moieties ;  if  only  issue  of  one,  to  that 
"  issue ;  if  but  one,  to  that  one  ;**  with  power  of  settle- 
ment ;  ''  my  wife  to  receive  such  provision  as  aforesaid 
"  neat  and  clear,  and  the  residue  only  to  be  subject  to 
''  the  devise  over  to  take  place  after  her  death  ;  and  if 
''  both  my  said  sons  shall  be  dead  without  issue,^  then 
to  his  daughter  for  life;  after  her  death  to  her  son,  his 
heirs,  &c.  and  if  she  should  have  any  other  issue,  to 
them,  their  heirs,  &c.  on  failure  of  issue  of  his  sons 
and  grandson :  the  devise  over  is  attached  to  the  sinde 
event  of  both  sons  being  dead  without  issue  at   Uie 
death  of  the  wife,  or  five  years  after  at  most ;  and  one 
son  being  alive  at  that  time,  though  without  issue,  it 
never  took  effect:  but  the  son  is  not  entitled  to  the 
estate  absolutely  on  account  of  the  contingent  interest 
in  his  issue.     Grat>es  v.  Bainbrigge.  ...  L  5( 

48.  Testator  directed  money  to  be  laid  out  in  manors,  lands, 
tenements,  tithes,  and  hereditaments,  or  very  long  terms, 
with  limitations  applicable  to  real  estate:  the  money 
not  having  been  laid  out,  the  Crown  on  failure  of  heirs 
has  no  equity  against  next  of  kin  to  have  it  hud  out  in 
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real  estate,  in  order  to  claim  by  escheat :  the  devisees 
on  becoming  absolutely  entitled  have  the  option  given 
by  the  Will;  and  a  deed  of  appointment  by  one,  tTfime 
covert,  was  held  sufficient  incucation  of  her  intention, 
that  it  should  continue  personal  property,  against  her 
heir,  claiming  it  as  ineffectually  disposed  of  U>r  want  of 
her  examination*     Walker  v.  Detme.  -        -        -  IL  170 

49.  Devise  of  freehold,  and  copyhold,  surrendered  to  the  use 

of  the  Will,  to  trustees  and  the  survivor  and  his  heirs, 
in  trust  to  pay  debts  and  legacies,  an  annuity  to  the 
testator's  son,  and  for  other  purposes;  then  on  the  mar- 
riage or  attaining  twenty-one  of  his  grand-daughter  to 
convey  to  her  for  life ;  remainder  to  trustees,  &c.  re- 
mainder to  her  first  and  other  sons  in  tail  male ;  re- 
mainder to  her  daughters  in  tail  general ;  remainder  to 
such  persons,  for  such  estates,  and  subject  to  such 
charges  and  conditions,  as  he  should  by  any  deed  or  in- 
strument with  two  or  more  witnesses  appoint.  The  next 
day  by  deed  poll  with  two  witnesses  reciting  his  Will, 
and  that  he  had  reserved  a  power  of  disposing  of  his 
estate  farther,  he  directed  his  trustees  immediately  after 
the  death  of  bis  grand-daughter  and  failure  of  her  issue 
to  convey  all  his  real  estate  to  the  first  and  other  sons 
of  his  son  in  tail  male,  then  to  his  daughters  in  tail 
general,  then  to  the  right  heirs  of  the  survivor  of  his 
trustees,  his  heirs  and  assigns  for  ever.  No  conveyance 
was  made.  The  grand-daughter  .d^^d  without  issue : 
then  the  son  died  without  issue,  leaving  one  trustee 
surviving.  Under  the  Will  alone  the  trustees  have  a 
mere  legal  estate ;  and  all  the  equitable  interest  beyond 
the  express  dispositions  would  result  to  the  son,  as  heir : 
but  the  deed  was  considered  as  a  Codicil,  sufficiently 
executed  to  pass  copyhold,  but  not  freehold.  The  last 
limitation  is  a  contingent  remainder  to  the  heir  of  the 
surviving  trustee ;  and  a  conveyance  was  directed  with 
an  insertion  of  trustees  to  support  that  remainder  as  to 
the  copyhold ;  the  rents  and  profits  of  the  copyhold 
during  the  life  of  the  trustee  and  all  the  freehola  to  go 
to  the  heir  of  the  testator.    Habergham  v.  Vi$icefU.    -  IL  204 

50.  Where  a  testator  refers  expressly  to  a  paper  already 

written,  and  describes  it  sufficiently,  it  is  as  if  incorpo- 
rated in  the  Will. -        -  IL  228 

6L  Instrument,  in  any  form,  whether  a  deed-poll  or  inden- 
ture, if  the  obvious  purpose  is  not  to  take  place  till  '     '  > 
^tffter  the  death  of  the  person  making  it,  shall  operate 
asaWilL -           IL  231 

62.  A  rent  is  a  tenement,  and  therefore  cannot  pass  by  Will 
without  three  witnesses,  if  out  of  freehold ;  the  word 
''  tenement*'  being  in  tlie  Statute  of  Frauds.        -        -  II.  2S2 

5S.  A  Deed  and  aWiil  cannot  unite.   -        •        -        -        -i        .   II.  285 

YOL.  XX.  T   T 
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54.  The  decisions,  that  land  charged  with  legacies  by  a  Will 

duly  executed  is  liable  to  legacies  ^ven  by  an  unattested 
Codicil,  do  not  go  upon  a  power  reserved  to  the  testator 
to  increase  the  charge  by  a  future  act ;  which  cannot 
be ;  but  upon  analogy  to  the  case  of  debts*  The  rule 
has  not  been  extended  to  the  case  of  a  primary  charge 
on  land ;  but  only  to  a  charge  in  aid  of  personal  estate ; 
from  the  fluctuating  nature  of  which  it  is  necessarily 
uncertain.  -•-•----  II.  236 

55.  Testatrix  gave  stock  to  trustees  on  trust  to  pay  the  divi- 

dends toller  niece  for  life,  and  after  her  decease  that 
the  stock  should  be  equally  dirided  amonff  the  brother 
and  four  sisters  of  the  testatrix,  and  in  like  manner  to 
the  survivors  or  survivor  of  thenu  The  niece  was  re- 
siduary legatee.  This  is  a  tenancy  in  common  between 
those  alive  at  the  death  of  the  niece  and  the  represen- 
tatives of  such  as  died  in  her  life.    Roebuck  ▼•  Deoiu  !!•  ^ 

56.  Devise  of  land  to  be  sold :  money  produced  by  the  sale 

charged  with  simple  contract  debts  on  implied  intention. 

(See  No.  32.)    KidMcy  v.  Caussmaier.       -        -         -  II.  2C7 

57.  This  clause  beginning  a  Will  ''  First,  I  will  and  direct, 

**  that  all  my  kgal  debts,  legacies,  and  funeral  expenses, 
**  shall  be  fully  paid,^  is  not  sufficient  alone  to  chargie 
legacies  on  real  estates  specifically  devised ;  for  which 
the  intent  must  be  clear.    KigkUey  v.  KighUey.  -  II.  S^S 

58.  Where  testator  means  for  a  vwiable  (Mr  meritorious  con- 

sideration to  create  a  charge,  which  by  law  he  cannot, 
equity  will  aid  the  intention,  and  even  supply  a  defect, 
as  the  want  of  a  surrender:  but  the  intent  must  be 
clear. -        -  U.^iSi 

59.  Trust  raised  under  a  recommendation  by  Will  to  a  legatee 

to  dispose  of  her  legacy  among  certain  persons  after  her 

death.    MaHmv.Kei^Uey. IL  3SS.5S 

60.  Testator  by  shewing  his  desire  creates  a  trust ;  unlesa 
»lain  words  or  necessary  implication,  that  there  ib  to 

a  discretion  to  defeat  it.  .....  II.  ^ 

61.  Testatrix,  mortgagee  of  an  estate,  of  which  her  brother 

was  tenant  for  life,  and  having  his  bond  for  some  arrears 
of  interest,  bequeathed  to  him  the  arrears  of  her  mort- 
gage on  hb  estate ;  likewise  a  bond  from  him  in  her 
possession:  halfof  the  mortgage-money  was  paid  before 
the  Will ;  the  principal  mortgage*money  does  not  pass. 
HamlUm  v.  Lloyd. -         .  II.  416 

62.  The  rule  that  after-purchased  lands  do  not  pass  bv  a  de- 

vise, does  not  arise  from  the  word  "  having"  in  the  Sta- 
tute of  Wills,  but  from  the  difference  between  the 
Romam  Testaments  or  Wills  of  personal  estate,  and  a 
devise  by  the  law  of  England;  which  is  an  appomtment 
of  the  person  to  take  the  specific  estate  in  nature  of  a 
conveyance,  though  fluctuating  till  death.   -         -         .  II.  4ST 
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63.  Devise,  subject  to  a  term  of  one  thousand  years,  to  A.  in 

strict  settlement ;  remainder  to  B.  in  strict  settlennent ; 
and,  after  other  limitations  in  tail,  remainder  upon  trust 
to  be  sold :  the  trust  of  the  term  was  to  raise  £4000, 
to  be  applied  first  to  debts,  legacies,  &c. ;  the  rents, 
profits,  and  emoluments,  arising,  growing,  or  received, 
from  the  estate  real  and  personal  to  be  applied  to  debts 
and  legacies,  and  afterwards  to  be  an  aggregate  fund 
and  attend  the  inheritance ;  the  interest  of  the  £4000, 
to  be  paid  out  of  the  rents  and  profits  of  the  estates  in 
the  term ;  the  rents  and  profits  to  accumulate,  till  one 
of  the  devisees  should  attain  twenty-one;  then  to  be 
paid  to  him :  by  Codicil  the  testator,  reciting  the  trust 
to  sell,  bequeathed  part  of  the  produce ;  and  gave  all 
the  residue,  and  all  the  residue  of  his  personal  estate 
not  disposed  of  by  his  Will,  to  his  legatees :  the  residue 
of  the  money  raised  under  the  term  and  of  the  personal 
estate  is  to  attend  the  inheritance ;  and  the  interest  is 
payable  to  the  tenant  for  life ;  the  principal  to  the  first 
tenant  in  tail.     Sheldon  v.  Barnes.       .        -        -        -  II.  444 

64.  Land  devised  to  be  sold ;  the  produce  to  be  applied  as 

after  mentioned:  if  no  disposition  is  made,  the  heir 

shall  take. -        .  II.  447 

65.  Testator  created  a  term  for  debts  and  legacies,  and  gave 

£1000  to  his  niece  to  be  paid  immediately  after  his  de- 
cease, if  she  should  be  then  married ;  if  not,  the  interest 
of  the  said  legacy  to  be  paid  her  for  life,  to  be  calcu- 
lated and  paid  to  the  day  of  her  death  or  marriage ;  if 
she  shoula  die  unmarried,  the  legacy  to  lapse  for  the 
benefit  of  the  estate  ;  and  by  Codicil  he  gave  her  £200, 
in  addition  to  what  he  had  given  her  by  the  Will:  held, 
that  the  additional  legacy  is  to  be  raised  out  of  the 
same  fund,  and  subject  to  the  same  conditions ;  and  the 
legatee,  having  married  after  the  testator's  death,  is  en- 
tiUed.     Crotrder  v.  Clowes.         -----  II.  449 

€6.  A  legacy,  substituted  for  another,  shall  be  raised  out  of 

the  same  fund  and  subject  to  the  same  conditions.         -  II.  4^ 

67.  Devise  of  lands,  tenements,  and  hereditaments,  subject 

to  a  term  of  eleven  years,  in  trust  to  receive  the  rents, 
issues  and  profits,  of  the  premises,  that  firom  time  to 
time  should  accrue  and  become  due,  and  dispose,  &c. 
an  advowson  in  gross  passes ;  and  a  sale  of  the  next 
presentation  within  the  term  by  direction  and  for  the 
benefit  of  the  cestvy  que  trust  was  established.  Etxrl 
of  Albemarle  y.  Rogers.      ------  11,  477 

68.  Bequest  to  the  use  and  behoof  of  A.  and  in  case  of  her 

decease  to  the  use  and  behoof  of  her  children  share 
and  share  alike :  held  a  life  interest  only  in  A.  the 
capital  to  her  children  after  her  decease.  Lord  Douglas 

V.  Chalmer. 11.  501 
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G9.  Testator  devised  all  his  manors,  messuages,  lands,  tene- 
ments, tithes  and  hereditaments,  and  all  bis  real  estate 
whatsoever  **  except  what  is  hereinafter  mentioned  and 
<<  devised'*  to  the  use  of  all  his  children  successively  in 
strict  settlement;  and  gave  two  of  them  annuities,  which 
he  charged  upon  a  rectory  held  by  him  under  a  lease 
for  lives,  which  he  directed  to  be  renewed,  if  those  two 
children  or  either  should  be  living  at  bis  death ;  and 
that  their  lives  or  that  of  the  survivor  should  be  in- 
serted in  the  new  lease,  and  the  fine  paid  out  of  his 
personal  estate.  He  gave  part  of  bis  personal  estate 
specifically,  and  directed  the  residue  to  be  laid  out  in 
land  to  be  settled  to  the  same  uses  as  his  real  estate : 
but  afterwards  by  a  testamentary  paper  unattested  he 
disposed  of  his  personal  estate  otherwise :  the  heir  con- 
tracted to  sell  the  lease  of  the  rectory ;  and  upon  a  case 
directed  to  the  Court  of  Kind's  Bench  on  his  bill  for 
specific  performance  the  Certificate  was,  that  the  lease 
did  not  pass  by  the  Will ;  but  devolved  on  the  heir  as 
special  occupant :  but  tlie  Lord  Chancellor  considered 
that  title  too  doubtfiil  to  be  forced  on  a  purchaser.  An 
Act  of  Parliament  was  therefore  obtained.  Sheffield  v. 
Lord  Mvlgrave.         ------         •  II. 

70.  Three  annuities  for  a  term  of  years  bequeathed  in  trust 

for  three  children,  A.y  B*  and  C.  respectively  for  life ; 
in  case  of  the  death  of  either  leaving  any  child  or  chil- 
dren his  or  her  annuity  to  be  equally  divided  between 
such  child  or  children  shure  and  share  alike;  in  case  of 
the  death  of  either  without  issue,  his  or  her  annuity  to 
go  to  the  survivors  or  survivor  of  them  equally  share  and 
share  alike ;  with  a  limitation  over  in  case  of  the  deaths 
of  all  witliout  issue  as  aforesaid  :  A.  died  without  issue : 
^.*s  annuity  went  to  B>  and  C.  subject  to  the  contingent 
limitations  over,  and  upon  B.^s  death  leaving  children 
belongs  in  moieties  absolutely  to  his  administrator  and 
C.     Femdergucht  v.  Blake.         .        .        -        .        .  U.  5 

71.  Testator  devised  fireehold  estate  to  his  brother  and  his 

wife  for  their  lives ;  remainder  to  A.,  his  nephew,  and 
the  heirs  male  of  his  body;  and  for  default  of  such  issue 
to  B.  in  the  same  manner ;  remainder  over ;  he  gave  so 
much  of  the  same  as  was  leasehold  to  his  brother  and 
his  wife  for  so  many  years  of  the  term  as  they  or  the 
survivor  should  live ;  and  directed,  that  after  the  de* 
cease  of  the  survivor  the  leasehold  premises  should  firom 
time  to  time  be  held  and  enjoyed  and  belong  to  the 
several  persons  in  succession,  who  should  for  the  time 
being  be  entitled  to  the  fireehold,  so  fiir  as  the  rules  of 
law  would  admit ;  and  gave  the  same  direction  as  to  the 
furniture  of  the  mansion-house.  By  Codicil  reciting, 
that  he  had  devised  the  freehold  part  after  failure  of 
issue  male  of  A.  to  jB.iu  tail  matej  &c.;  be  revoked  those 
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limitations,  and  after  failure  of  issue  male  of  A.  devised 
to  others ;  and  repeated  the  disposition  he  had  made 
of  the  leasehold  and  furniture ;  A.  takes  the  leasehold 
absolutely.    Fordyce  v.  Ford.    -----  IL  536 

A  wrong  description  of  a  legatee  will  not  defeat  a  legacy 
given  to  him  by  name.    Standen  v.  Standen.        -        -  !!•  589 

Devise  of  real  estate  to  be  sold  and  the  produce  with  the 
personal  estate  to  testator's  wife  for  life,  with  power  to 
appoint  a  moiety  by  Deed  or  Will  with  two  or  more  wit- 
nesses :  the  estate  was  not  sold :  the  wife,  having  no 
other  real  estate,  by  Will  with  three  witnesses  gave 
specific  legacies,  some  described  to  have  been  her  hus- 
band's, and  all  the  rest,  residue  and  remainder,  of  her 
estate  and  effects  of  what  nature  or  kind  soever,  and 
whether  real  or  personal,  and  all  her  plate,  china,  linen 
and  other  utensils,  which  she  should  be  possessed  of, 
interested  in,  or  entitled  to,  at  her  decease:  the  uower 
is  executed  by  the  residuary  clause.  Evidence  oi  con- 
versation with  the  person,  who  drew  the  Will,  to  shew 
the  testatrix  had  no  other  real  estate,  rejected.  Standen 
V.  Standen. II.  589 

Devise  to  the  heir  at  law  and  his  issue  male  in  strict  settle- 
ment ;  remainder  in  trust  to  be  sold  and  the  money  to 
be  distributed  among  certain  persons  or  the  survivors 
or  survivor  of  them  ;  and  that  the  share  of  one  should, 
previous  to  her  marriage,  be  settled  upon  her  for  Ufe, 
and  after  her  death  upon  her  issue,  in  default  of  issue 
upon  her  right  heirs ;  the  produce  of  the  sale  is  to  be 
considered  as  personal  estate ;  and  vests  in  the  survivors 
at  the  death  of  the  tenant  for  life  without  issue  male. 
A  settlement  in  trust  for  the  husband  for  life,  then  for 
the  wife  for  life,  then  for  the  children,  as  they  should 
appoint,  in  default  of  appointment,  equally ;  if  no  chil- 
dren, according  to  their  joint  appointment ;  in  default 
thereof  to  the  husband,  his  executors,  &c.  is  a  sufficient 
execution  of  the  direction  in  the  Will  (a).  Brograce 
V.  Winder.         -•--•---  IL  634 

Testator  gave  the  interest  of  a  bill  of  exchange  on  the 
East  India  Cotnpany  to  his  wife  for  life ;  and  directed, 
that  after  her  death  the  bill  should  be  sold,  and  the 
money  divided  among  certain  persons  with  survivorship 
in  case  of  the  death  of  any  in  her  life.  The  bill,  whicn 
constituted  the  bulk  of  the  testator's  property,  was  paid 
in  his  life ;  that  was  not  an  ademption  of  the  legacy. 
Coleman  v.  Coleman.  ...---  II.  639 

Testator  by  Will  duly  attested  gave  an  annuity  to  his 
daughter  charged  on  his  real  estate  in  aid  of  his  per- 
sonal ;  by  Codicil  not  attested  he  gave  his  real  and  per- 
sonal estate  to  his  mother  for  life ;  during  her  life  the 

(«)  Qutn  tbe  l«*t  point.    See  the  note,  Vol*  II.  pege  639* 
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personal  estate  is  discharged  from  the  annuity ;  but  it 
remains  a  charge  on  the  reaL    Buckeridge  v.  Ingram.  II 

77.  Testator  gave  his  personal  estate  to  his  mother  for  life, 

remainder  to  his  children,  on  condition  that  bis  mother 
should  see  the  fines  for  renewal  of  a  lease  and  the  m« 
terest  of  a  mortgage  paid,  and  be  consulted  as  to  the 
manner  of  raising  the  fines,  that  she  may  give  her  ap- 

Srobation,  as  she  may  think  proper :  she  is  only  to  keep 
own  the  interest.     Buckeridge  v.  Ingram.  -         -  11. 

78.  Where  real  estate  is  charged  with  legacies  generally  by 

Will  duly  attested,  legacies  may  be  revoked  or  charged 

by  an  unattested  instrument  (a).  -        -         .         .  U 

79.  Under  a  devise  to  all  the  children  of  A.  except  JS.  a 

posthumous  child  is  entitled.     Clarke  v.  Blake*  -  IL 

80.  Legacy  to  A.  for  life  and  to  her  children  at  her  decease 

vests  in  all  the  children,  as  they  come  in  esse ;  but  upon 
the  circumstances  of  this  case  it  vested  in  those  living 
at  the  death  of  their  mother  only.    Spencer  v.  Bullock.  IL 

81.  Legacy  by  a  grand-father  in  trust  for  the  five  children 

by  name  and  all  and  every  the  child  and  children  of 
his  son,  equally ;  the  shares  to  be  assigned  at  twenty- 
one,  or  upon  marriage  of  the  daughters ;  with  power 
to  advance  money  for  putting  out  all  and  every  or  any 
of  the  sons  to  business.  The  first  attaining  twenty-one 
is  entitled  to  receive  his  share  then.     Prescott  v.  Ixmgm  IL 

83.  The  testator  gave  the  residue  of  his  personal  estate  to 

his  wife;  desiring  her  to  provide  for  his  daughter  A.  out 
of  the  same,  as  long  as  she,  his  wife,  should  live,  and 
at  her  decease  to  dispose  of  what  shall  be  left  among 
his  children  in  such  manner  as  she  shall  judge  most 
proper.  There  is  not  an  absolute  trust  for  the  children 
after  the  death  of  the  wife.     Pushman  v.  Filliter*  <-  III. 

8t].  Testator  gave  his  wife  £400  a-year,  in  addition  to  £500 
a-year  under  her  settlement,  in  consideration  of  the 
expense  and  care  she  would  incur  in  the  maintenance 
of  their  children :  she  must  maintain  them,  when  at 
home;  but  is  not  to  be  charged  with  education,  or 
maintenance  at  school.     Collier  v.  Collier.  -         •  m. 

84.  Legacy  in  trust  to  pay  out  of  the  interest  £60  a-year  to 

the  testator's  wife  for  life,  and  the  remaining  interest 
during  her  life  to  R.  Duke  of  M.  and  in  case  of  his 
death  to  his  eldest  or  only  son ;  and  for  want  of  issue 
male  to  his  eldest  or  only  daughter ;  for  want  of  such 
issue  female  to  sink  into  the  residue ;  and  after  the  death 
of  his  wife  the  testator  gave  the  principal  to  the  said 
Duke,  if  then  living ;  but  if  then  dead,  to  his  eldest 
or  only  issue  male  then  living;  and  for  want  of  such 
issue  male  to  his  eldest  or  only  daughter ;  for  want  of 
such  issue  female  to  sink  into  the  residue.    /{.  Duke  of 


(«)  Where  Uie  real  ettete  it  charged  ia  aid  of  die  pereoiMl:  wet  aate.  No.  54,  Vol.  IL  W 
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M.  died,  leaving  two  sons  and  a  daughter :  both  the 
sons  died :  the  eldest  left  a  son,  Duke  of  M.  who  filed 
the  bill.  The  plaintiff  is  entitled  to  the  surplus  inte- 
rest: but  the  principal  b  contingent  till  the  death  of 
the  testator's  widow.     Duke  of  Manchester  v«  Banham.  IIL    61 

Testator  devised  all  the  residue  of  his  estates  as  well 
copyhold  as  freehold  ''  (the  copyhold  part  thereof 
**  having  been  previously  surrendered  to  the  use  of  my 
"  Will  y*  upon  several  trusts  in  favor  of  his  wife  and 
children:  the  only  trust  for  his  eldest  son  and  heir  was 
an  annuity  of  £300  for  Ufe ;  remainder  to  his  wife  and 
children:  the  testator  having  never  surrendered  bis 
copyhold,  it  was  held  a  mistaken  description  ;  the  copy- 
hold being  clearly  intended  to  pass;  and,  the  annuity 
being  much  more  valuable,  the  heir  was  decreed  to 
elect;  and  was  not  bound  by  receiving  half-a-year^s 
payment  of  the  annuity,  while  abroad.  Rumbold  v. 
Rumbold. IIL    66 

Contingent  legacy  out  of  real  and  personal  estate,  pay- 
able two  years  after  the  event :  by  Codicil  the  testator 
reciting,  that  he  found  his  estate  would  not  bear  that 
payment  during  the  life  of  A.  being  chargeable  with  an 
annuity  for  her  life,  declared,  he  revoked  that  part  of 
his  Will ;  and  that  the  said  legacy  upon  the  same  event 
was  to  be  paid  twelve  months  next  after  the  death  of  A. 
and  not  before.  A.  dying  before  the  contingent  event, 
the  legacy  is  not  payable  till  the  expiration  of  the  two 
years  after  it.     Wordsworth  v.  Younger.       -        -        -  HI.     7S 

Testator  devised  his  real  estate  to  the  eldest  of  his  three 
natural  daughters  and  her  husband  for  their  joint  lives 
and  that  of  the  survivor;  remainder  to  her  sons  suc- 
cessively in  tail  male  ;  remainder  to  the  second  and  her 
husband  and  issue  male  in  the  same  manner;  remainder 
to  the  youngest,  or  such  person  as  she  should  first 
marry  (if  under  twenty-one,  with  consent  of  trustees) 
for  their  joint  lives  and  that  of  the  survivor,  with 
similar  remainders :  he  also  give  a  rent-charge  limited 
in  the  same  manner  to  the  second,  her  husband  and 
issue  male;  and  gave  a  similar  rent-charge  to  the 
youngest,  until  she  shall  marry  (under  and  with  the 
restriction  above-mentioned)  or  for  her  life;  and  when 
she  shall  marry  as  aforesaid,  upon  the  same  trusts; 
and  having  given  the  second  £10,000  on  her  marriage, 
he  gave  the  youngest  a  legacy  of  £10,000,  payable, 
£5000  upon  her  marriage  (witn  such  consent  as  afore- 
said) and  £5000  two  years  after.  Upon  her  marriage 
without  consent  the  condition,  being  established  against 
the  husband,  does  not  affect  her  estate  for  life  in  the 
rent-charge.     Stackpole  v.  Beaumont.  ...  HL     89 

The  Court  is  bound  to  give  effect  to  all  the  Will.  -  IIL  105 

Codicil  to  be  taken  as  part  of  the  Will.  (See  Noa.  28. 
42.16a.)  IIL  110 
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90.  Testator  gave  the  interest  and  produce  of  the  residue  to 

his  two  sisters  for  their  Uves ;  and  after  their  decease 
the  principal  to  be  naid  to  their  children,  share  and 
share  alike;  but  whichever  died  before  the  other, 
then  the  share  so  paid  to  her  to  be  paid  to  her  children 
in  equal  proportions :  but  if  she  should  leave  no  chil- 
dren, then  tne  interest  and  produce  to  be  paid  to  the 
survivor  for  her  life  as  aforesaid.  One  sister  died  with- 
out leaving  children  :  the  survivor  is  entitled  to  the  in- 
terest for  life ;  and  the  principal  is  vested  in  all  her 
children.     Taylor  v.  Langfard.  ....  HL 

91.  Testator  directed,  that  his  wife  should  have  liberty  to 

occupy  his  house  for  a  year,  provided  she  continues  so 
long  in  £r.;  then  by  a  distinct  clause  he  directed  his  ex- 
ecutors to  pay  her  a  guinea  a-week  during  her  stay  at  JL« 
Her  residence  there  beyond  the  year  does  not  entitle 
her  to  a  continuation  of  the  weekly  payment.  WaUrer 
v.  Watts. --  in. 

92.  A  general  charge  of  debts  and  legacies  upon  all  the  real 

estates  of  the  testator  not  annulled  by  a  subsequent 
power  to  sell  a  particular  estate  only  and  apply  the 
produce  to  the  same  purpose :  but  that  estate  was  first 
applied.     Coxe  v.  Basset.  -        -        .        -         .  III.  1 

93.  Construction  of  a  Will  and  several  very  inaccurate  Co- 

dicils upon  a  disposition  of  the  personal  estate ;  as  to 
the  interest,  whether  absolute  or  for  life;  as  to  the 
extent,  whether  general,  or  specific,  and  exempt  fWun 
debts.     Coxe  v.  Basset.      -----         «  lU.  1 

94.  Though  the  testator  has  charged  his  real  estate  with 

debts  in  aid  of  the  personal,  tne  personal  may  be  given 
exempt  from  the  debts  by  an  unattested  CodiciL  Coare 
v.  Basset*  ----.-.         «  IJL  1; 

95.  Testator  gave  his  sister  M*  and  his  brother  W*  the  in- 

terest of  the  residue  equally ;  at  the  death  of  M.  one 
half  of  the  principal  to  her  children ;  her  husband  by 
no  means  to  have  any  part,  but  to  be  entirely  for  the 
children:  if  none,  to  JV.*6  children;  and  after  the  death 
of  W.  and  his  wife  the  other  half  to  his  children ;  and 
he  excluded  his  eldest  brother  from  any  benefit :  Ai*B 
life  interest  is  not  to  her  separate  use :  the  interest  of 
the  other  moiety  during  the  lives  of  }V»  and  his  wife 
would  have  vested  in  W.  and  therefore  lapsed  by  his 
death  in  the  life  of  the  testator.     Broum  v.  Clarke.       -  IIL  1* 

96.  Devise  of  all  freehold  and  copyhold  lands  **  (the  copy- 

''  hold  part  whereof  I  have  surrendered  to  the  use  of 

"  my  Will)'*  subject  to  debts:  some  were  surrendered; 

others  not :  the  latter  did  not  pass.     Wilson  v.  Mount.  III.  1 

97.  A  person,  entitled  under  a  Will  and  also  paramount  and 

against  it,  must  elect.     Wilson  v.  Mount.  -         •  HL  ! 

98*  A  videlicet  shall  be  rejected  if  repugnant  \  not,  if  it  can 

be  reconciled  and  made  restrictive*      -        -        •         .  |II. 
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99.  Testator  gave  all  his  waggon-waysi  rails,  staiths,  and  all 
implements,  utensils,  and  things,  at  his  death  used  or  • 
employed  together  with  in  or  for  the  working,  manage- 
ment, or  employment  of  bis  collieries,  and  which  may 
be  deemed  as  of  the  nature  of  personal  estate,  in  trust 
to  be  held,  used,  or  enjoyed,  with  the  collieries :  under 
this  bequest  and  upon  the  circumstances  money  due 
from  the  fitters  and  others  and  in  the  Tyne  Bank,  coals 
at  the  pits  and  staiths,  corn,  hay,  horses,  timber,  oil^ 
candles,  fire-engines,  and  various  other  articles  of  the 
stock  in  trade,  passed  (a).    Stuart  v.  Earl  of  Bute*      -  III*  212 

100.  ''I  return  to  A*  his  bond*'  in  a  Will  is,  not  a  release, 

but  a  legacy;  and  having  lapsed,  the  bond  remains  in 

force  against  a  surviving  co-obligor.    Maitland  v.  Adair.  IIL  231 

101.  Residue  bequeathed  to  relations  in  the  proportion  the 

testator  had  given  the  other  part  of  his  fortune:  pe* 
cuniary  legatees  only  are  entitled :  not  a  devisee  of  real 
estate.     Maitland  v.  Adair.        -        -        -        -        «  III,  231 

102.  Bequest  to  relations  does  not  include  those  by  marriage. 

Maitland  v.  Adair. IIL  231 

103.  Bequest  to  the  youngest  child  of  A.  if  she  should  have 

any  child  or  children  within  a  certain  period ;  if  no 
child  or  children  within  that  period,  then  over:  her 
eldest  child,  being  the  only  one  within  the  period  de- 
scribed, is  entitled.  Emery  v.  England.  -  -  .  IIL  232 
104*.  Vesting  of  a  legacy  postponed  to  the  time  of  payment, 
and  a  limitation  over  in  nature  of  a  cross-remainder  im- 
plied, from  the  general  intention;  reversing  a  decree, 
that  it  vested  at  twenty-one.    Mackell  v.  Winter.            IIL  236.  536 

105.  Devise  in  fee  and  bequest  of  personal  estate  to^.  and  in 

case  of  his  death  under  twentv-one  without  leaving 
issue,  to  B. :  Codicil  affirming  the  Will  in  all  respects 
except  by  directing,  that  A.  shall  not  be  entitled  till 
twenty-five :  A.  dying  between  the  ages  of  twenty-one 
and  twenty-five  without  issue,  B.  has  no  title.  Scott 
V.  Chamberlaine.        ...-.-  III.  302.  491 

106.  Under  a  bequest  of  the  use  of  a  house  with  all  the  fur- 

niture and  stock  of  carriages  and  horses  and  other  live 
and  dead  stock  for  life  plate  passed  \  wine  and  books 
did  not.     Porters.  Tournay.     -----  HI.  311 

107.  Words  not  to  be  rejected,  unless  repugnant  to  the  clear 

intention  manifested  by  other  parts  of  the  Will.  -  IIL  320 

108.  The  construction  of  the  Will  being,  that  the  real  estate 

was  well  charged  in  aid  of  the  personal  with  legacies, 
even  supposing  the  charge  not  general  so  as  to  include 
future  legacies,  a  legacy  may  be  revoked  and  given  to 
another  person  by  an  unattested  Codicil.  Attorney^ 
General  V.Ward. lU.  827 


(a)  RcverMMl ;  tee  Vok  XI.  page  657. 
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109.  Tefltatrix  by  Codicil  gave  to  A.  the  legacy  given  by  her 

Will  to  the  children  of  B.  **  as  I  know  not  whether  any 
*'  of  them  are  alive  and  if  they  are  well  provided  for  :** 
though  they  are  living,  A.  is  entitled  :  the  construction 
being)  that  if  they  are  living,  they  are  well  provided 
for.    AUametf-'General  v.  Ward.         -        -        -         -  III.  327 

110.  The  legal  estate  in  mortgaged  premises  held  not  to  pass 

by  a  general  residuary  devise  by  the  mortgagee.     Duke 

of  Leed8y.Mtmday(a).      ......  IIL  34S 

IIL  Testator  in  India  gives  all  his  estate  and  effects  to  A.  in 
England  in  trust,  and  directs  his  property  to  be  re- 
mitted to  him ;  and  after  several  legacies  he  gives  A. 
£800;  and  requests  him,  as  soon  as  the  property  is 
remitted,  to  lay  out  the  same  in  the  fiinds  or  other  se- 
curities, which  shall  appear  most  advantageous  for 
those  who  shall  be  benefited  by  it  hereafter :  the  £800 
is  a  beneficial  legacy,  not  in  trust.     Wadley  v.  North*  III.  364 

112.  Limitation  over  upon  the  death  of  a  person  unmarried 
and  without  issue :  **  unmarried "  in  its  usual  sense 
meaning  never  having  been  married,  "and**  was  con- 
strued "  or*'  to  afford  a  reasonable  construction*  3fa- 
berly  v.  Strode. -         -  III.  450 

lis.  Worcis  of  survivorship,  added  to  a  tenancy  in  common  in 
a  Will,  are  to  be  applied  to  the  death  of  the  testator; 
unless  an  intention  to  postpone  the  vesting  is  apparent. 
Maberhf  v.  Strode. HI.  43) 

114.  Real  estate  to  be  sold  and  the  produce  disposed  of  with 

the  personal,  with  a  power  to  direct  the  fund  to  be  laid 
out  in  land:  no  such  direction  having  been  given,  it 
was  held  personal  property.     Maberly  v.  Strode.  <-  III.  450 

115.  Power  not  executed  by  general  words  in  a  Will.     Lang- 

ham  V.  Nenny.  ...-.-         .  HI.  467 

1 16.  Estate  given  to  such  uses  as  A.  shall  appoint  is  a  fee.    -  III.  470 

117.  Trust  term  in  a  Will  to  raise  out  of  real  estate  several 

sums ;  of  which  some  were  secured  by  the  testator's 
bond  and  covenant :  the  intention  being  to  give  them  as 
portions  out  of  the  land,  not  as  debts  or  legacies,  the 
personal  estate  is  not  applicable.    Reade  v.  Litchfield.  III.  475 

118.  Leasehold  property  bequeathed  in  remainder  in  trust  for 

a  child  in  ventre^  if  a  son,  for  life ;  and  after  his  decease, 
for  such  of  his  issue  male  as  should  be  his  heir  at  law 
at  his  death ;  if  no  such  then  living,  for  such  persons 
as  should  then  be  the  legal  representatives  of  the  tea* 
tator :  a  son  being  bom  and  dying  without  issue,  the 
limitation  over  was  established  in  favour  of  the  next  of 
kin  according  to  the  Statute  at  the  time  of  distribution. 
Long  V.  BlackaU. IIL  486 

119.  Purchaser  decreed  to  take  a  title  under  an  obscure  Will 

amounting  to  a  power  to  sell ;  the  legal  estate  not  being 


(«)  See  the  BJte,  Vol.  III.  page  349. 
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given  descends  to  the  heir  till  execution  of  the  power; 
and  then  passes  to  the  vendee.  Wameford  v.  Thomp" 
son.  ---------  III,  513 

120.  Devise  to^.  and  her  heirs;  but  if  she  dies  under  twenty- 
one  and  unmarried,  to  B.  and  her  heirs :  A.  dies  in  the 
life  of  the  testator,  under  twenty-one,  and  without 
issue,  but  having  been  married:  the  heir  is  entitled. 
C/iitty  V.  Chitty.        .......  IIL  545 

ISl.  Bequest  by  implication.     Wainetcright Y.Wainewright.  IIL  558 

122.  Money  bequeathed  to  be  laid  out  in  land  to  be  settled 

upon  the  testator's  nephew  A.  for  life ;  remainder  to 
the  wife  of  A.  for  life ;  with  remainders  in  tail  to  the 
sons  and  daughters  of  A.  by  such  wife :  A.  was  not 
married  till  after  the  death  of  the  testator :  held  to  ex- 
tend to  a  second  wife.     Peppin  v.  Bickford.         -        -  IIL  570 

123.  Money  bequeathed  to  y^.  to  remain  at  interest  or  to  be 

by  him  laid  out  in  real  estates,  to  qo  with  other  estates 
devised.  A.  being  tenant  in  tail  of  the  real  estate,  and 
being  entitled  under  an  assignment  of  the  money  from 
the  reversioner,  subject  to  contingent  limitations,  dis- 
posed of  the  money  by  Will:  the  Court  inclined  in 
favour  of  the  disposition  upon  the  ground,  that^.  might 
have  called  for  the  money  as  absolute  owner  :  but  it 
was  established  upon  the  option  to  continue  it  per- 
sonal estate.  Amler  v.  Amler.  -  -  -  -  IIL  588 
134.  Testator  directed  his  children  generally  to  be  maintained 
during  the  life  of  his  wife,  but  distributed  the  property 
after  her  death  in  words  which  would  not  comprise 
after-born  sons ;  they  were  held  entitled  to  the  former 
provision.     Matchwick  v.  Cock.            -        -        -        -  III.  609 

125.  £10,000    provided    by  settlement  for  one  daughter  or 

younger  son;  £15,000,  if  more:  there  being  but  one 
daughter,  the  father  by  a  Will  under  a  power  reserved 
to  him  appoints  the  time  of  payment  and  the  appli- 
cation of  the  interest  of  the  £15,000  provided  for  her 
by  settlement,  and  gives  her  the  farther  sum  of  £5000: 
she  was  held  entitled  to  £^,000.  Phipps  v.  Lord  Mui- 
grave.        ---------  HI.  613 

126.  Bequest  of  personal  estate  after  a  contingent  limitation  in 

tail,  which  did  not  take  effect,  established.    P/npps  v. 

Lord  Mulgrave.  -..--..  IIL  613 

1^.  As  to  the  effect  of  a  limited  use  of  articles,  which  are 

consumed  by  the  use,  qtujere.      -----  IIL  314 

138.  Notwithstanding  declarations  of  the  testator  to  his  ex- 
ecutor, that  he  never  meant  to  call  for  payment  of  a 
promissory  note,  it  was  held  part  of  the  assets ;  which 
were  insufficient  for  the  legacies ;  a  charge  on  the  real 
estate  failing  for  want  of  a  proper  attestation  of  the 
Will.     Byrn  v.  Godfrey. IV.      6 

129.  Undertaking  to  do  something  if  the  Will  is  not  changed, 

is  binding.  -....-••  lY,     10 
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ISO.  The  capital  of  the  reridoe  passed  by  implication;  though 
the  interest  and  dividends  only  were  expressly  disposed 
of.     Philips  V.  Chamberlaine.     ....         -  IV.    51 

131.  A  Will  restrained  in  point  of  extent  to  a  partial  dispo- 
sition by  a  particular  enumeration  and  a  reference  to 
other  instruments,  notwithstanding  the  general  words 
"  personal  estate.-    Half ard  y.  Wood.         -        -         -  IV.    76 

152.  Specific  disposition  by  Will  subject  to  annuities  and  le* 

gacies  held  auxiliary  only ;  the  general  personal  estate 

to  be  applied  in  the  first  instance.    Ho^ord  ▼.  tVoo€L   •  FV.    76 

153.  Two  annuities  of  equal  amount  in  the  same  Will  to  the 

same  person  :  held  not  accumulative.    Holford  v.  Wood,  IV.    76 

154.  Testator  devised  real  estate  to^.  in  tail  miue;  remainder 

over ;  and  gave  a  sum  of  money  in  trust  to  be  laid  out 
in  land,  to  be  settled  to  the  same  uses :  by  Codicil  he 
devised  the  same  real  estate  to  B.  and  his  heirs ;  and 
gave  every  thing  he  had  given  by  his  Will  to  ^.  in  as 
ample  a  manner  to  £.  to  be  void  on  JB/s  death  before 
twenty-one,  and  without  issue :  B.  is  tenant  in  fee  of 
the  real  estate ;  and  b  entitled  to  have  the  money  paid 
to  him.     Younge  v.  Combe.        ....         -  IV.  101 

135.  The  Lord  CAancellor  and  the  Master  of  the  Rolls  in- 

clined  to  think,  the  legal  estate  in  mortgaged  premises 
passed  by  a  general  residuary  (a)  devise  by  the  mort- 
gagee  to  A.  who  was  also  executor,  hb  heirs,  executors, 
administrators,  and  assigns,  for  ever  on  the  side  of  his 
mother.  A.  being  nineteen,  the  Lord  CAancelior  would 
not  order  him  to  join  in  the  conveyance  under  the  Stat. 
7  Ann.  c.  19,  but  ordered  the  money  to  be  paid  into 
the  Bank  ex  parte  the  infant,  and  said,  when  ne  should 
come  of  age,  it  would  be  very  reasonable,  that  he  should 
join.    Ex  parte  Sergison.  -        ...         -  IV.  147 

136.  Mutual  Wills  by  two  unmarried  sisters  under  twenty-one : 

the  marriage  of  one  does  not  revoke  the  Will  of  the 

other.    Hinekley  v.  Simmons.    ----.-  IV.  160 

137.  Bequest  to  A.  and  in  case  of  her  death  to  B*  held  an 

absolute  interest  in  A.    Hinckley  v.  Simmons.      -         -  IV.  160 

138.  Testator  gave  all  the  residue  of  his  personal  estate  to  his 

wife,  except  such  parts  as  should  be  in  and  about  his 
house ;  which  parts  he  gave  to  his  son ;  and  directed 
the  household  furniture  to  go  as  heir-looms ;  and  gave 
all  arrears  of  rent,  which  should  be  due  to  him  at  his 
death,  to  his  son :  a  bond  to  secure  an  old  arrear  of 
rent,  and  cash,  both  found  in  an  iron  chest,  in  which 
the  steward  kept  the  cash  arising  from  the  rents, 
belong  to  the  residuary  legatee.    Jones  v.  Lord  Sefiom.  IV.  166 

139.  Commission  of  Review  granted  upon  a  s^itence  of  the 

Court  of  Delegates,  affirming  a  sentence  of  the  Pre^ 


(«)  Sec  Ike  Mte,  VoL  III.  page  349^ 
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rogative  Court,  establishing  a  Will.  Mathews  v.  Warner. 

(See  No.  176.) IV.  186 

140.  An  unfinished  testamentary  paper  of  no  effect;  the  party 

having  lived  eight  days  afterwards.  Griffin  v.  (xr(ffin.  IV.  197,  n. 
14L  A  letter  to  an  attorney,  containing  instructions  for  drawing 

a  Will,  established  as  a  Will.  Habberfield  v.  Browmng4  TV.  200«  n. 
14fi.  A  Will,  disposing  both  of  real  and  personal  proper^, 

with  a  clause  of  attestation,  but  no  witnesses,  established 

as  to  the  personal  property.     Cobbold  v.  Baas.    -        -     IV*  SOO,  n. 

143.  Commission  of  Review  in  Ireland  upon  a  sentence  of  the 

Court  of  Delegates^  affirming  a  sentence  of  the  iVe- 

rogaiive  CoutU     Goodwin  y.  Giesler.         ...     IV»21],ii. 

144.  The  intention  of  the  testator,  if  clear  and  consistent  with 

the  rules  of  law,  is  to  govern,  without  regard  to  the 
grammatical  construction,  or  whether  it  deserves  favour, 
or  not. -        .        -  rV.  311 

145.  In  some  cases,  as  for  creditors,  an  intention  will  be  in- 

ferred from  the  purpose,  beyond  what  is  expressed.     -  IV.  311 

146.  If  words  are  capable  of  a  twofold  construction,  the  rule 

is  to  adopt  such  as  tends  to  make  it  good  even  in  the 

case  of  a  deed,  much  more  of  a  Will.  -        -        -  IV.  312 

147.  Slight  circumstances  are  sufiScient  to  qualify  and  restrain 

general  words  in  a  Will.      -        -        -        -        -        -  IV.  325 

148.  The  intention  of  the  testator  is  not  to  be  set  aside,  be- 

cause it  cannot  take  effect  to  the  full  extent ;  but  is  to 

work  as  far  as  it  can.  -----..  IV.  825 

149.  "  Heir  male''  in  a  Will  may  be  words  of  purchase.         -  IV.  826 

150.  A  Will  is  not  to  be  affected  on  account  of  the  unmeri- 

torious  object.  -------  IV.  829 

151.  Only  one  general  rule  of  construction  for  Courts  of  Law 

and  Equity  applicable  to  all  Wills;  however  the  Court 
may  condemn  the  object :  the  intention  is  to  be  collected 
from  the  whole  Will ;  every  word  is  to  have  eflfect  ac- 
cording to  the  natural,  common,  import:  words  of  art 
to  be  construed  according  to  the  technical  sense,  unless 
upon  the  whole  Will  plainly  not  so  intended.  The 
Court  are  bound  to  carry  the  Will  into  effect,  if  con- 
sistent with  the  rules  of  law ;  and  if  they  can  see  a 
general  intention  consistent  with  the  rules  of  law,  but 
the  particular  mode  is  not,  though  that  shall  fail|  the 
ffeneral  intention  shall  take  effect.       .        *        .        .  IV.  329 

152.  The  amount  of  the  property,  the  piety  or  prudence  of 

the  disposition,  afford  no  fair  ground  for  controlling  a 

Will. IV.  340 

153.  Where  the  whole  property  is  devised,  with  a  particular 

interest  given  out  of  it,  it  operates  by  way  of  exceptioa 

out  of  the  absolute  property.      -----  IV.  408 

1 54.  To  prevent  a  lapse  the  intention  must  be  perfectly  clear*  IV.  435 

155.  Grand-children  entitled  under  the  description  of  ''chil- 

**  dren*'  in  a  Will;  the  intention  upon  the  whole  clause 
being  children,  or  the  issue  of  those  who  should  be 
dead.     Rotjk  y.  Hamilton.    (Sec  No.  168.)         -        -  IV.  437 


670  WILL. 


Vol.    P«§f 


156.  Bequest  for  the  improreinent  of  the  city  of  Bath  con- 

strued to  mean  improvements  carrying  on  under  an  Act 
of  Parliament,  not  by  private  persons.  Homse  v.  Chap- 
man. --------         -  rV\  54:2 

157.  Specific  disposition  by  Will  in  trust  to  sell  and  in  the  first 

place  pay  debts,  legacies,  and  charges  of  probate  and 
execution  of  the  trust,  and  in  the  next  place,  that  the 
residue  of  the  money  be  appropriated  to  the  improve- 
ment of  the  city  of  Baih^  is  void  by  Statute  9  Geo.  S. 
c.  36,  as  to  a  navigation  share ;  which,  being  real  estate, 
goes  to  the  heir ;  and  as  to  money  on  real  securities,  as 
mortgages,  turnpike  bonds,  and  commissioners'  bonds 
for  the  improvement  of  the  city  of  Both ;  which  go  to 
the  next  of  kin :  the  general  residue  undisposed  of  was 
first  applied  to  the  debts  and  other  charges ;  and  the 
deficiency  was  borne  by  the  trust  property,  that  passed 
to  the  city  of  Baih^  and  that,  of  which  the  disposition 
fiiiled  by  the  Statute,  pro  raid*  Howne  v.  Chapman.     -  lY.  54S 

158.  Words  of  survivorship  in  a  Will  shall  not  defeat  the  efiect 

of  words  importing  a  tenancy  in  common ;  but  shall  be 
referred  to  some  time,  as  the  death  of  the  tenant  for 
fife ;  or  even  to  the  death  of  the  testator,  though  a 
eonstruction  not  to  be  adopted,  if  there  can  be  any 
other.    RusseU  v.  Long.    -----         .  IV.  551 

159.  Indorsement  upon  a  note  **  I  give  this  note  to  A  J*  may  be 

proved  as  testamentary.      -----         -  IV,  5()5 

160.  Favour  or  disfavour  to  the  object,  if  the  intention  can  be 

discovered,  is  not  a  ground  for  construing  a  Will.         -  IV.  574 

161.  The  Master  of  the  Rolls  was  of  opinion,  that  upon  the 

bequest  of  a  debt  there  is  no  distinction  between  a 
voluntary  and  compulsory  payment  to  the  testator  as  to 
the  question  of  ademption.  •        -        -        -         .  IV.  574 

162.  Testator  gave  to  his  wife  the  third  part  of  all  his  pro- 

perty, that  should  become  due  to  him  after  his  decease : 
then,  after  giving  some  legacies,  he  gave  all  the  residue 
of  his  estate  in  general  words,  subject  to  the  payment 
of  all  his  debts,  funeral  expenses,  and  legacies,  upon 
trust  to  collect  the  same  residuary  estate  and  pay  the 
same  to  certain  persons.  The  wife  is  entitled  to  a  third 
of  the  personal  estate,  subject  to  the  debts,  but  not  to 
the  legacies.     Reed  v.  Addington.       -        -        .         .  IV.  575 

163.  All  Codicils  are  part  of  the  Will.     Therefore  a  CodicO 

merely  for  a  particular  purpose,  as  to  change  an  exe- 
cutor, and  confirming  the  Will  in  all  other  respects, 
does  not  revive  a  part  of  the  Will  revoked  by  a  former 
Codicil.    (See  Nos.  28. 42.  89.)     Crosbie  v.  MacdowU.  IV.  610 

lot.   Voluntas  testatoris  ambulatoria  est  usque  ad  mortem.       -  IV.  ^10 

1<>5.  Testator  by  a  Will  unattested,  after,  among  others,  cha- 
ritable legacies,  to  be  distributed  by  his  executor  or  ex- 
ecutors, gave  the  remainder  and  residue  of  his  estate, 
if  any,  and  eflects  of  what  nature  soever  and  whciroao 


WILL.  C7l 

Vol.    Page 
ever,  which  he  should  be  seised  on,  possessed  of,  &e.  * 

"  next  of  kin  or  heir  at  law  whom  1  appoint  my  exe* 
*'  cutor*'  after  debts,  &c.  paid.  He  left  one  brother, 
and  by  deceased  brothers  a  niece  and  several  nephews, 
one  of  whom  was  heir  at  law.  Distribution  decreed 
according  to  the  Statute.    Lowndes  v.  Stone,       •        -  IV.  649 

166.  Legacy  of  £2400  in  the  5  per  cent.  Consolidated  Bank 

Annuities:  decreed,  that  £2400  5 per  cent.  Annuities, 
viz.  Navy  Bills,  should  be  purchased  ;  evidence  of  the 
intention  and  mistake  as  to  the  fund  being  rejected. 
Chambers  v.  Minchin*         ----.-  IV.  675 

167.  Legacy  to  Pricey  the  son  of  Price:  upon  the 

evidence  the  plaintiff,  the  only  daimant,  was  declared 

entitled.     Price  v.  Page.    -        -        -        -        -        -  IV.  680 

168.  Grand-children  may  take  under  the  description  of  chil- 

dren, if  there  can  be  no  other  construction :  not  other- 
wise.   (See  No.  155.)    Reeves  v.  Brymer.  -        -  IV.  692 

169.  Every  word  of  a  Will  must  have  a  meaning  imputed  to 

it,  if  capable  of  it  without  a  violation  of  the  general 

intent  or  any  other  provision  in  the  WilL     -        -        «  IV.  698 

170.  General  residuary  clause  passes  all,  that  is  not  sufficiently 

disposed  of,  as  in  case  of  lapse.    Brown  v.  Higgs.       •  IV.  708 

171.  Stock  included  in  a  Will  under  the  word  **  securities  ;** 

legacies  being  charged,  for  which  the  securities,  pro- 
perly so  called,  were  not  sufficient.    Dicks  v.  Lambert.  lY.  726 

172.  Testator  gave  certain  leasehold  houses  in  trust  for  A. 

absolutely  for  her  separate  use;  and  other  leasehold 
houses  in  trust  for  jB.  for  her  separate  use  for  life ;  and 
after  her  decease  for  her  children ;  if  none,  to  fall  into 
the  residue ;  and  he  gave  the  residue  in  trust  for  A,  and 
jB.  to  be  divided  between  them  share  and  share  alike, 
and  to  be  paid  and  applied  in  like  manner  for  their  use 
and  benefit  as  the  rents  and  profits  of  the  leasehold  pre- 
mises hereinbefore  settled  upon  them;  and  their  re- 
ceipts to  be  a  sufficient  discharge.  The  reference  in 
the  residuary  clause  is,  not  to  the  interests  of  A.  and 
B.  in  the  houses,  but  to  the  provision,  that  they  shall 
take  for  their  separate  use ;  therefore  they  take  the  re- 
sidue absolutely.    Shanley  v.  Baker.  .        •        •  IV.  732 

173.  A  leasehold   house,  the   bequest  of  which,  being  to  a 

charity,  fails,  passes  under  a  general  disposition  of  the 
residue;  and  does  not  belong  to  the  next  of  kin  as  un- 
disposed of.     Shanley  v.  Baker.  -        -        -        •  IV.  732 

174.  Under  a  residuary  disposition  to  the  testator's  right  heirs 

on  the  part  of  his  mother  his  sister  and  nephew  by  a 
deceased  sister  are  entitled  against  remoter  relations, 
claiming  on  the  ground  of  an  express  provision  by  an 
annuity  for  the  separate  use  of  the  sister.  Forster  v. 
Sierra.      -        -        -        -        -        ....  IV.  766 

175.  If  an  estate  is  devised,  charged  with  legacies,  which. fiiil, 

the  devisee,  and  not  the  heir,  shall  have  the  benefit  of  it.  IV.  811 
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176.  Upon  a  Comtmssion  of  Review  the  lent^nces  of  the 

Court  of  Delegates  and  of  the  Prerogative  Court,  es- 
tablishing a  testamentary  paper  as  the  Will,  were  re- 
Tersed.    Mathews  y.  Warner.    (See  No.  139.)     -         -  V.    23 

177.  Bequest  to  the  testator's  wife  for  Ufe ;  then,  after  an  ap- 

propriation to  answer  annuities,  to  the  children  of  the 
testators  brothers  and  sisters.  All  the  children  living 
at  the  death  of  the  testator  and  those  bom  afterwards 
before  the  death  of  the  wife  had  vested  interests;  a  Co- 
dicil in  favor  of  the  same  objects,  only  restrained  to 
those  surviving  at  the  time  of  distribution,  being  held  to 
apply  only  to  the  capital  of  the  fund  appropriated  to 
the  annuities.     Middleton  y.  Messenger.      -        -         -  V.  136 

178.  Residuary  disposition  of  all  the  testator's  real  and  per- 

sonal estate  in  Jamaica^  in  trust  to  be  remitted  to 
England,  was  held  specific,  and  not  to  include  a  debt, 
originally  upon  bond  and  judgment  in  Jamaica ,  and 
afterwards  tarther  secured  upon  bond  and  judgment  in 
England,  under  which  it  was  received ;  and,  being 
considered  undisposed  of,  was  applied  in  the  first  in- 
stance to  the  debts,  &c.    Nisbett  v.  Murray.       -         -  T.  119 

179.  Power,  attempted  to  be  executed  by  invalid  instruments, 

held  not  executed  by  the  general  words  of  a  Will  con- 
taining no  reference  to  it    Mac  Leroth  v.  Bacons         -  V.  1j9 

180.  Power  to  appoint  for  the  benefit  of  a  married  woman  and 

her  family  would  not  include  the  husband  in  general : 
but  upon  the  whole  Will  an  appointment  in  his  favour 
was  established.    Mae  Leroth  v.  Bacon.     ...  y.  ]59 

181.  Legacy  general,   notwithstanding    an   appropriation  of 

part  of  the  proper^.    Raymond  v.  BroMelt.      -         .  Y.  ID9 

183»  Lesacy  of  a  sum  of  money  Jamaica  currency  decreed 
with  Jamaica  interest  from  the  death  of  the  testator* 
Raymond  v.  Brodbelt. -  \.  199 

183.  Bequest  to  A.  for  life,  and  after  her  decease  toB.  and 

C.  in  equal  moieties ;  and  in  case  of  the  decease  of 
either  in  the  life  of  A.  the  whole  to  the  survivor  of 
them  living  at  her  decease.  B.  and  C.  have  vested  in- 
terests as  tenants  in  common,  subject  to  be  devested 
only  upon  the  contingency  expressed.  Harrison  t. 
Foreman.  -------         .  V.  207 

184.  The  rule  of  construction  of  Wills  is,  that  if  the  general 

intention  can  be  collected,  or  any  one  particular  object, 
expressions  militating  with  that  may  be  rejected,  if 
plainly  appearing  to  have  been  inserted  by  mistake : 
not  otherwise  ;  and  if  two  parts  of  the  Will  are  totally 
irreconcilable,  the  latter  over-rules  the  former.  Sims 
V.  Doughty. V.  S4S 

185.  Construction  of  several  testamentarv  papers,  that  some 

revoked  others ;  probate  having  oeen  granted  of  alL 
Beauchamp  v.  The  Earl  of  Hardwicke.      -        -         -  Y.  289 
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18G.  The  Lord  Chancelhr  of  opinion,  that  it  is  expedient  to 
apply  the  provisions  of  the  Statute  of  Frauds  as  to 
devises  to  Wills  of  personal  estate.      -        -        -        -  V,  286 

187.  Lands,  originally  held  under  old  mortgages,  passed  by  a 

general  devise ;  though  no  release  of  the  equity  of  re- 
demption appeared.     The  Atiorney^General  v.  Bowyer.  V.  SOS 

188.  As  to  the  difference  between  debts  and  legacies  in  an 

implied  charge  on  real  estate  by  Will,  qucere.      -        -  V.  S62 

189.  A  claim  of  double  legacies  by  two  instruments,  a  Will  and 

a  Codicil,  repelled  by  the  internal  evidence  and  circum- 
stances.    Osborne  v.  The  Duke  of  Leeds.  -        -  Y.  369 

190.  Whether  parol  evidence  of  the  intention  of  the  testator 

can  be  read  originally  in  opposition  to  a  claim  of  double 

legacies,  quaere.     Osborne  y.  The  Duke  of  Leeds.        -  V.  369 

191.  If  a  testator  by  Will  gives  £2000  a-year  by  way  of  join- 

ture to  any  woman  he  might  marry,  and  after  marriage 
by  Codicil  gives  his  wife  the  same  jointure,  she  cannot 
claim  both.        -----..-  V.  382 

192.  Double  legacies  by  two  instruments  upon  the  intention.  V.  382 

193.  Small  circumstances  will  raise  an  inference  against  double 

legacies.  --------  V.  384« 

194.  Testator  bequeathed  £5000,  in  trust  for  his  daughter^. 

for  life,  and  after  her  decease  for  such  child  or  children 
as  she  shall  leave  at  her  decease  in  such  shares  as  slie 
should  think  proper ;  and  in  case  she  shall  die,  leaving 
no  child,  (which  was  the  event)  then  as  to  £1000  for 
her  executors,  administrators,  or  assigns;  and  as  to 
the  remaining  £4000,  in  trust  for  such  person  or  per- 
sons *'  as  sh^l  be  my  heir  or  heirs  at  law.*  The  £4000 
vested  in  A»  and  the  other  two  daughters  of  the  tes- 
tator being  his  co-heiresses  at  law  and  next  of  kin  at 
his  death.  If  that  union  of  characters  had  not  oc- 
curred, quicre,  whether  the  next  of  kin  could  not 
claim ;  and,  supposing  the  heirs  intended,  what  de- 
scription of  heirs.     HoUoway  v.  UoUoway.         -        -  V.  399 

195.  Primd  facie  words  must  be  understood  in  their  legal 

sense ;  unless  by  the  context  or  express  words  plainly 

appearing  intended  otherwise.     -        -        -        -        -  V.  401 

196.  Legacies  aeclared  specific  upon  clear  words,  and  an 

abatement  of  the  general  legacies  directed.    Barton  v. 

V.  Cooke.  --------  V-  461. 

197.  The  general  personal  estate  not  specifically  bequeathed 

applied  first  in  payment  of  all  the  costs,  except  of  in- 
quiries as  to  a  guardian  and  maintenance  for  a  specific 
legatee,  and  then  to  the  general  legacies.    Barton  v. 
Cooke.       .....-..-  \.  \m 

198*  Legacy  for  the  board  and  education  of  an  infant,  until 
he  shall  be  fit  to  be  put  out  apprentice,  and  then  a 
farther  sum  with  him  as  an  apprentice  fee :  the  infant 
having  attained  nineteen,  and  not  having  been  put  out, 
was  held  entitled  to  the  legacy.    Barton  v.  Coohe.       »  V.  461 
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199.  If  a  legacy  is  given  for  the  benefit  of  an  infant  in  one  way; 
and  it  cannot  be  so  applied,  it  may  be  applied  for  his 
benefit  in  another  way :  as  if  it  was  to  put  him  into 
Orders,  and  he  became  a  lunatic.        •        .        •         •  V.  4( 

SOO.  Residuary  bequest  to  the  testator's  nephews  and  nieces 
per  stirpes  equally  for  their  lives ;  and  after  the  death 
of  either  that  share  of  the  principal  to  be  paid  equally 
to  and  among  the  children  of  such  of  his  said  nephews 
and  nieces  as  should  die ;  and  if  any  die  without  leaving 
any  child  or  children,  that  share  to  go  to  and  among 
the  survivors  or  survivor  of  them  in  manner  aforesaid. 
Upon  the  death  of  one  without  a  child  that  share  goes 
to  the  survivors  for  their  respective  lives  only,  and  will 
pass  to  their  children  respectively  with  the  original 
shares,  but  upon  the  death  of  the  last  survivor  without 
a  child,  his  snares,  both  original  and  accrued,  are  un- 
disposed of;  notwithstanding  another  has  left  a  <^ild» 
MUsomv.  Awdry.      -        --        -        ••.-  V.  ♦ 

jM)l.  General  devise  of  all  manors,  messuages,  lands,  tene« 
ments,  and  hereditaments  in  the  County  of  Yari  or 
elsewhere,  with  long  limitations  in  strict  settlement;  and 
a  residuary  disposition  of  the  personal  estate  also  by 
very  eeneral  words.  The  Lard  Chancellor  was  clearly 
of  opmion,  that  two  leasehold  houses  passed  with  the 
personal  estate,  and  not  under  the  devise  of  land ;  but 
granted  a  case.     Thompson  v.  Lawley.        ...  V.  4! 

SQ3.  General  residuary  clause  in  a  Will  passes  what  is  not  well 

disposed  of.       ------        -         -  V.  5( 

£03.  The  rule,  taken  fi^m  the  EeclesiasHcal  Court,  that  a 
direcdon  postponing  the  payment  of  a  legacy  does  not 
prevent  the  vesting,  prevails  in  a  Court  of  Equity  as  to 
personal  legacies :  unless  a  contrary  intention  can  be 
inferred ;  as  where  the  time  of  payment  forms  part  of 
the  description  of  the  person  to  taKe.  The  vesting  of 
a  residuary  bequest  is  especially  favoured,  to  prevent 
an  intestacy ;  and  a  direction,  that  the  interest  should 
accumulate,  and  be  paid  with  the  capital,  after  a  de- 
duction for  maintenance  and  preferment,  is  not  suflScient 
to  prevent  it.  As  to  real  estate  the  contrary  rule  pre- 
vails, but  subject  to  exceptions.    Bolger  v.  MacielL     *  V.  5C 

804fm  Beouest  to  be  equally  divided  share  and  share  alike :  they 
taKe  in  common;  and  no  survivorship.  Bolger  v.  Muc^ 
hell. V.  a 

S05.  Devise  of  real  estate  with  the  residue  of  the  personal  es- 
tate upon  long  limitations  in  strict  settlement,  including 
persons  unborn :  a  subsequent  direction,  that  none  of 
the  devisees  shall  take  or  come  into  possession  before 
the  age  of  twenty-five,  was  held  confined  to  the  actual 
possession,  and  not  to  operate  by  way  of  revocation ;    :  ■ 
and  therefore  upon  the  death  of  the  first  tenant  for  lifia  .     r  . 
under  twenty-five   the  accumulation  bekmged  'tO'*bl»-:  \y-*. 
personal  representative.     Monigomerie  v.  Woodleg.     -  Y.  S 
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S06.  Tlie  testator  bequcAthcd  a  legacy  to  his  daughter,  to 
be  paid  within  twelve  months  after  his  decease :  but  if 
she  should  marry  A.,  then  he  revoked  the  legacy.  She 
.  remained  unmarried  till  about  fourteen  months  after 
the  testator's  death ;  and  then  married  A.  They  ob- 
tained a  decree  for  the  legacy.     Osbam  v.  Broum.       -  V.  527 

207.  Legacy  for  a  mourning  ring  to  each  of  the  testator's  re* 

lations  by  blood  or  marriage  confined  to  the  Statute  of 
Distributions,  and  those  who  have  married  persons 
entitled  under  it.    Detisme  v.  MeUiah.        ...  Y.  529 

208.  An  illegitimate  child  not  entitled  to  share  under  a  devise 

to  children  generally ;  notwithstanding  a  strong  unpli- 
cation  upon  the  Will  in  favour  of  that  diild.  Cart- 
wright  V.  Vawdry.  ----.--,V.  530 
S09.  Testator  flave,  -  devised,  and  bequeathed,  all  his  mes- 
suages, lands,  tenements,  and  hereditaments,  what- 
soever and  wheresoever,  and  all  bis  monies  in  the 
funds,  to  trustees,  their  heirs,  executors,  adminis- 
trators, and  assigns,  according  to  the  several  and  re« 
spective  estates  and  interests  therein ;  and  declared  the 
trust  of  the  rents,  issues,  and  profits,  dividends,  in- 
terest and  proceeds,  subject  to  ground-rents  and  other 
out-ffoings  in  respect  of  his  said  messuages,  lands,  &c. : 
the  leasehold  estates  pass  with  the  fireehold  upon  the 
subsequent  words.    Hartley  v.  Hurle.         -        -        -  V.  540 

210.  A  contingent  legacy  failed :  the  event,  which  happened, 

not  beinff  provided  for ;  and  no  necessary  implication  in  i     . 

favour  of  the  legatee.     Parsons  v.  Parsons.         -        •        «    V.  578 

211.  The  prerogative  of  granting  a  Commission  of  Review  is        .<  t 

to  be  exercised  upon  the  peculiar  circumstances  and 
the  importance  of  the  case.  In  this  instance,  a  sen- 
tence of  the  Court  of  Delegates  setting  aside  a  Will, 
the  Report  of  the  Lord  Chancellor  was  against  the  ap* 
plication :  his  Lordship  concurring  upon  the  evidence, 
that  the  Will  was  obtained,  or  an  alteration  prevented, 
by  undue  influence;  and  there  being  no  question  of 
law.  Upon  this  proceeding  no  costs  are  given.  Ex  parte 
Fearon.     •.-..--.-  V.  633 

212.  The  testator  having  given  his  wife  the  option  to  occupy 

his  house  at  a  certain  rent,  and,  if  she  should  choose 
to  do  so,  declared  she  should  have  the  use  of  the 
furniture,  by  Codicil,  revoking  the  bequest  of  an  an- 
nuity to  her,  gave  her  a  legacy  to  provide  furniture 
in  case  she  should  not  choose  to  occupy  his  house  or  / 
for  any  other  purpose  she  should  think  proper.  She 
occupied  the  house  and  furniture  till  her  death ;  and 
her  executor  was  heU  entitled  to  the  legacy.  Isher^ 
wood  v.  Payne.  ---.-•--V.  677 

213.  A  clause  of  survivorship  between  two  legatees,  if  either 

of  them  should  die,  confined  to  a  case  of  lapse ;  and 

did  not  prevent  the  legacies  vesting.    King  v.  Taylor.  Y.  806 
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SI  4.  Construction  of  a  Tery  inaccurate  Will*  that  the  words 
''  and  all  I  am  possessed  of**  were  confined  to  a  apecific 
bequest  of  stock  immediately  preceding;  meaning  all 
interest  in  that  fund ;  and  did  not  comprise  the  general 
residue ;  which  was  by  a  subsequent  clause  expressly 
disposed  of  in  a  different  manner.  Wilde  y.HMMmeyerm  V.  811 

215.  The  words  **  all  I  am  possessed  of**  in  a  Will  in  lesal 
construction  relate  to  the  time  of  the  death,  not  of  uie 
execution  of  the  Will,  unless  explained*      -        .        •  V.  816 

£16.  Some  sense  to  be  given  to  every  part  of  the  Will,  if  con- 
sistent with  other  parts :  the  legal  sense,  if  possiUe.     -  Y.  818 

217.  Illegitimate  children,  having  acquired  that  character  by 
reputation,  may  take  under  a  Will,  as  by  necessary  im- 
phcation  intended  and  described.     Snelkam  t.  Bayley.       V.  534,  a. 

SIS.  Bequest  to  the  children  of  A.  described  spinster,  and 
nothing  on  the  face  of  the  Will  shewing,  that  illegitimate 
children  were  intended :  inquiry,  whether  she  left  iUe* 
Intimate  children  refused.     Omnond  ▼.  TindalL    -         -       V«  531,  a. 

SI9.  Rules  of  oonstraction  of  Wills:  every  word  to  have  efiect, 
if  not  inconsistent  with  the  general  intention ;  which  is 
to  control :  if  two  parts  are  totaUy  inconsiBCent,  the 
latter  prevails :  if  a  meaning  can  be  collected,  but  it  as 
wholly  doubtful,  in  what  manner  it  is  to  take  effect,  it 
is  void  for  uncertainty.     Cansiantine  v«  Cotuianiine,     -  VL  100 

550.  General  words  controlled,  in  order  to  make  the  whole 

Will  consistent.     Whitmore  v.  Trelaumy.    •        *         .  VI.  129 

551.  If  a  testator  by  a  paper  subsequent  to  his  Will  says,  he 

has  bequeathed  that,  which  he  has  not  bequeathed^ 
that  paper  may  be  proved  as  testamentary;  and  the 
property  will  pass.      ---.-•         -  \'I,  397 

SSS.  Bequest  of  the  debt,  whidi  shall  be  owing  on  a  par- 
ticular day,  taken  as  it  stood  on  that  day;  and  not 
affected  by  consignment  from  the  Wett  Indies  on  ac- 
count since  tlie  death  of  the  testator;  which  happened 
previous  to  the  day  specified.    Itmes  ▼•  Mitchell*  -  VI.  461 

S33.  Liegacies  out  of  real  estate,  given  by  an  unattested  paper, 
cannot  stand,  unless  that  paper  is  clearly  referred  to  by 
a  Will  duly  executed ;  so  as  to  be  incorporated  with  it: 
in  this  instance,  there  being  no  such  clear  reference 
upon  the  contents  of  the  instrument,  the  legacies  failed; 
the  circumstance,  that  a  paper  was  found  inclosed  in 
the  same  cover  with  the  W  ill,  indorsed  as  his  Will,  not 
being  sufficient.     Smart  v.  Prujeam.    .        -        .         •  VI.  500 

SS4.  A  Codicil,  expressed  in  the  event  of  the  testator's  death 
before  be  joins  his  wife,  was  executed  after  their  sepa* 
ration  in  the  West  Indies  upon  his  voyage  for  EnffUmd. 
That  voyage  being  prevented  by  accident,  he  joined 
her:  tliey  uved  togetner  there  and  in  England^  having 
returned  together ;  and  the  testator,  haying  afterwards 
gone  to  Corsica^  and  thence  to  Lisbon,  died  there.  The 
Cculicil  was  held  to  be  contingent,  and  did  not  take 
effect  under  the  circumstances.    Simclair  v.  Ilane.        •  VI.  (XT* 
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225.  Probate  not  conclusive;  not  being  refused  except  in  a 

plain  case.    Sinclair  r.  Hone.    •        -        -        -        -  VL  607 

2S6.  Bequest  to  the  testator's  wife,  if  living  at  his  decease, 
provided  she  continued  his  widow ;  but  if  she  should 
die  before  his  decease,  or  afterwards  marry  aeain,  then 
and  in  either  of  such  cases  to  his  father,  ''  if  he  shall 
*'  be  living  at  the  time  of  my  decease  or  of  such  mar* 
*'  riage  as  aforesaid,  and  in  case  he  shall  not  be  then 
"  living  I  give  and  bequeath  the  same  to  my  brother*" 
The  father  survived  the  testator:  but  died  before  the 

marriage  of  the  widow.   Upon  her  marriage  the  brother  

entitled,     Pylev.Price. VL  779 

227.  The  Court  never  alters  or  adds  to  a  Will  without  neces- 

sity.   VIL  130 

228.  Rule  of  construction  not  to  make  any  intendment  con* 

trary  to  the  plain  and  usual  sense  of  the  words,  unless 
from  other  parts  of  the  Will  plainly  appearing  not  in- 
tended to  have  that  extensive  operation.      -        -        -         VIL  368 

229.  Though  the  testator  might  not  have  contemplated  the 

event,  that  will  not  affect  the  construction.  -        -        VIL  369 

230.  A  Will,  not  executed  according  to  the  Statute  of  Frauds, 

has  no  operation ;  not  even  to  raise  an  election  against 

a  person  taking  a  benefit  in  the  personal  estate.   -        -         VIL  372 

231.  Distinction  as  to  real  and  personal  estate.     Every  gift 

of  land,  even  a  general  residuary  devise,  is  specific; 
and  that  only,  to  which  the  party  is  entitled  at  the  time, 
can  pass :  in  the  case  of  personal  property  what  he  has 
at  his  death  will  pass ;  and  if  the  description  is  specific, 
it  may  operate  as  a  direction  to  purchase.    -        -        •         VIL  399 

232.  "  And"  construed  "  or"  to  give  effect  to  all  the  words.         VII.  458 

233.  The  Court  will  not  take  into  consideration  the  amount  of 

the  property  or  the  number  of  objects  for  the  purpose 
of  construing  a  Will  except  in  the  case  of  specific  dis- 
position.   Sibley  V.  Perry.  -----        VIL  522 

234.  Testator,  having  directed  a  transfer  of  3  per  cent.  Consols 

three  months  after  his  decease,  gave  several  other 
legacies  of  stock  "  as  aforesaid.*'  Those  words  upon 
the  whole  Will  referred  to  the  description  of  the  stock, 
not  to  the  time  of  the  transfer.     Sibley  v.  Perry.         -         VII.  522 

235.  Residuary  clause  passes  all  personal  property,  that  is  not 

disposed  of,  as  by  lapse ;  contended  upon  the  particular 
expressions  to  have  been  separated,  and  not  intended 
to  pass  with  the  residue.     Cambridge  v.  Rons.     -        -       VIII.     12 

236.  Parol  evidence  not  admissible  to  shew  the  intention  of  the 

testator  against  the  construction  upon  the  face  of  the 

Will. VIU.    22 

237.  The  effect  of  a  positive  bequest  not  to  be  controlled  by 

inference  and  argument  from  other  parts  of  the  Will.  -       VIII.    42 

238.  Bequest  to  A.  for  her  and  her  children's  use*   A  transfer 

decreed  to  22f.    Robinson  v.  TiclceU.    ...        -       VUI.  142 
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239.  Words,  having  an  obvious  meaning,  not  to  be  rejected 

upon  a  suspicion,  that  the  testator  did  not  know,  what 

he  meant.  -------         -       VIIL  806 

240.  Devise  to  A.  an  infant,  for  life  and  his  first  and  other 

sons  in  strict  settlement;  with  remainders  for  sfanilar 
estates.  The  Will  farther  directed  **  during  the  minority 
**  of  the  A.  family,"  an  accumulation  of  the  rents  to  be 
laid  out  in  a  purchase,  *'  until  the  minor  arrives  at  the 
full  age  of  twenty-five  years,"  and  then  **  the  heir  to 
take  full  possession  of  this  estate."  A.  being  re- 
siduary legatee,  is  entitled  absolutely  to  the  accumu- 
lation.    Bingley  v.  Broadhead.  -        -         -         -        VIIL  415 

9^\.  Real  estate  in  Bermuda  passes  by  a  Will,  not  duly  exe- 
cuted to  pass  real  estate  according  to  the  Statute.  Shed' 
don  V.  Goodrich.        ------         .        VIIL  481 

242,  Legacies  and  annuities,  charged  upon  a  mixed  fund  of 
the  personal  estate  and  the  produce  of  real  estate  under 
a  direction  for  sale.  A  different  disposition  of  the  whole 
by  Codicil  failing  as  to  the  real  estate  for  want  of  a 
due  execution,  the  charge  remans  upon  the  real  es- 
tate.    Sheddon  v.  Goodrich.       -----        VIII.  4«1 

2AS.  Real  estate*  under  a  charge  by  a  Will,  duly  attested, 
liable  to  debts  afterwards  contracted,  and  legacies  by 
an  unattested  instrument,  even  to  the  witnesses  to  the 
Will. Vm.  4M 

244.  The  word  '^estate**  in  aWQl,  unless  qualified,  passes  both 

real  and  personal  estate.     Barnes  v.  Patch.  -         -        VIIL  604 

345.  Under  a  dbposition  by  Will,  to  A.'s  and  B.'s  families,  the 
children  are  entitled,  exclusive  of  their  parents,  and 
per  capita.     Barnes  v.  Patch.     -----       VIII.  604 

246.  Bequest  of  the  testator's  fortune  in  India  not  extended 
under  the  general  words  ''  temporal  estate  **  in  the  in- 
troductory part  of  the  Will  to  property  in  England^ 
part  remitted  from  India  between  the  Will  and  the 
death,  and  some  in  its  passage  to  England  at  his  death. 
Sadler  v.  Turner. VIIL  617 

347.  Bequest  of  a  sum  of  money  in  trust  to  lay  it  out  upon 

Government  or  other  securities  in  the  purchase  of  an 
annuity  for  life,  held  a  direction  to  lay  it  out  in  an  an- 
nuity for  life :  the  Will  making  several  dispositions  of 
stock,  both  as  to  the  dividends  and  the  capital.  Bayley 
y.  Bishop -  IX.     6 

348.  Bequest  to  two  persons  or  their  chOdren,  held  to  give  the 

children  an  interest  by  way  of  substitution  only ;  not 
concurrent.     Coooke  v.  De  Vandes.    -        -        -         -  IX.  197 

349.  If  it  appears  upon  a  Will  of  personal  estate,  that  some- 

thing more  is  intended  to  be  done,  and  the  party  is  not 
arrested  by  sickness  or  death,  the  usual  declaration  at 
the  beginning,  "  that  it  is  his  Will,"  is  not  sufficient.  IX.  240 

350.  Bequest  of  stock,  &c.  and  the  interest  and  dividends  to 

accrue,  to  the  testator  s  two  great  nieces,  equally  to  be 
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divided,  and  to  be  assigned,  transferred,  and  paid,  to 
them,  when  and  as  they  should  respectively  attain 
twenty-one ;  with  limitations  of  their  respective  shares 
in  the  event  of  death  under  twenty-one  to  their  respec- 
tive children ;  survivorship  in  case  of  no  children ;  and 
a  direction,  that  the  executors  should  during  the  re- 
spective minorities  of  the  legatees  receive  the  dividends, 
interest,  &c. ;  and  that  so  much  as  should  be  necessary 
should  be  applied  for  maintenance,  &c. ;  and  the  re- 
sidue accumulate  for  their  respective  benefits,  until  they 
should  respectively  become  entitled  to  their  respective 
parts  or  shares  thereof.  The  surplus  interest  goes  with 
the  principal  upon  the  death  of  one  under  twenty-one 
without  children.     Sisson  v.  Sbato.      .        -        -        •  IX.  S85 

S51.  Testatrix  bequeathed  to  her  sister  ^B.  for  life;  declaring, 
that  it  was  her  absolute  desire  that  she  bequeath  to 
those  of  her  own  family  what  she  has  power  to  dispose 
of  provided  they  behave  well  to  her.  B.  by  her  Will,  de- 
claring she  meant  to  make  no  disposition  of  her  sister's 
property,  it  was  held  a  trust  for  the  next  of  kin  of  B. 
Cruwys  v.  Colman.     -------  IX.  319 

252.  Bequest  to  ^*  relations"  confined  to  the  next  of  kin  ac- 

cording to  the  Statute  of  Distributions.       ...  IX.  S23 

253.  Though  upon  bequests  to  "  relations"  with  a  power  of 

selection,  the  party  may  go  beyond  the  Statute  of  Dis- 
tributions, that  rule  is  adhered  to,  wherever  the  execu- 
tion devolves  on  the  Court.  -        -        .        -        •  IX.  SS4 

254.  Recommendation  in  aWill  imperative.    -        -        -        -  ^       IX.  546 

255.  Annuity,  part  out  of  the  general  assets,  part  specific, 

upon  the  intention,  out  of  funds,  some  perpetual,  others 
temporary,  to  be  divided  equally  between  A.^  £.,  and 
C,  and  their  heirs,  or  the  survivor  of  them,  ''  in  the 
"  order  they  are  now  mentioned.*'  A  perpetual  annuity, 
limited  only  with  reference  to  the  temporary  funds; 
with  an  absolute  power  of  disposition.  A.  dying  in  the 
life  of  the  testatrix,  her  share  goes  toff,  and  C,  equally ; 
the  concluding  words,  "in  the  order,"  &c.  being  rejected 
as  repugnant.     Smith  v.  Pybus.  -        -        -        -  IX.  566 

256.  To  obtain  payment  to  the  representatives  the  mere  pro- 

duction oi  the  Probate  is  not  sufficient.  Proof  of  the 
death  is  now  required ;  and  that  the  testator  was  the 
party  in  the  cause.      -------  X.  289 

257.  Whether  a  bequest,  to  be  laid  out  in  laid  in  a  particular 

parish,  shall,  if  land  cannot  be  procured  there,  be  laid 

out  elsewhere,  qucere.         -         -        -        -        -        -  X.  610 

258.  Bequest,  to  be  laid  out  in  land  ;  pointing  to  a  particular 

estate :  if  that  fails,  it  may  be  laid  out  in  other  land ; 
the  particular  direction  being  only  the  mode  of  exe- 
cuting the  primary  intention  for  a  purchase.  -        -  X.  618 

259.  A  boy  of  the  age  of  fourteen  competent  to  make  a  Will 

of  personal  estate.     -       -       -        -       -       -       -         XL     11 
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SCO.  Issue,  DevisavH  vel  non,  must  be  granted.     .         .         ~  XI.   53 

2GI.  Construction^  to  support  the  intention  upon  the  whole 

Will,  against  the  strict  grammatical  rule.     .         -         -  XI.  148 

2G3.  The  words  *'  what  remains/'  at  the  close  of  a  bequest  of 
a  specific  fund,  held  a  general  residuary  disposition  :  the 
full  sense  not  being  necessarily  confined.  Crooke  v* 
De  Vandes. XL  330 

2G3.  Bequest  of  the  debts,  that  shall  be  due  at  the  death  of 
the  testator  by  mortgages^  bonds,  or  open  accounts, 
from  certain  persons,  extended  from  the  explanation 
of  a  similar  bequest  by  another  clause  to  debts  of  every 
description:  therefore  including  judgments.  StenJiouse 
V.  MitcheU. -  XI.  352 

964.  Bequests  of  leaseholds  for  years  determinable  upon  lives, 

for  life,  with  remainder  over,  for  all  the  residue  of  the 
testators  term  and  interest  to  come  therein  at  bis  de- 
cease. The  term  expired  in  the  life  of  the  testator; 
who  continued  to  hold,  and  paid  half  a-year's  rent 
before  his  death,  as  tenant  by  the  year.  Upon  the 
general  words,  unrestrained,  comprising  the  interest 
from  year  to  year,  and  the  intention  upon  the  whole 
Will,  a  subsequent  lease  obtained  by  the  executrix,  the 
widow,  and  tenant  for  Ufe  under  the  Will,  was  held 
subject  to  the  uses  of  the  Will ;  as  the  residue  of  the 
term  at  his  death,  if  any,  however  short,  would  have 
been.     Jatnes  v.  Dean.       -        -        -        -  XL  383^  XV.  -30 

965.  A  renewed  lease  does  not  pass  by  a  previous  Will,  be- 

queathing the  lease  or  the  premises  held  on  lease.  (See 

No.  29G.)  ...        .        -        •        .         .  XL  ^K7 

3GG.  Words,  primd  facie  equivalent  to  pass  future  interests 
in  personal  estate,  to  have  that  effect:  unless  controlled 
by  the  context.  -        -        -        -        -         -         -  XI.  oSD 

SC7.  A  renewed  lease  does  not  pass  by  a  general  bequest 
of  all  leasehold  estates,  unless  controlled  by  the 
context.     --------         -  XI.  391 

2G8.  A  right  of  pre-emption  given  by  Will,  wliether  at  a 
price  expressed  or  to  be  fixed  by  the  trustees,  will  be 
executed:  the  construction  in  the  latter  case  being  a 
reasonable  price,  to  be  ascertained  by  reference  to  the 
Master.  But  to  pass  such  right  to  the  heir  or  devisee 
the  intention  to  accept  the  oner  must  appear  by  some 
act,  or  at  least  by  Will.  In  this  case,  the  Will,  direct- 
ing, that^.  or  whoever  shall  after  the  testator's  de- 
cease be  entitled  to  estates  in  settlement  may  have  the 
refusal,  A,  having  died  without  shewing  such  intention, 
and  a  tenant  for  ufe  of  part  of  the  settled  estates,  not 
by  the  settlement,  but,  under  a  Recovery  by  A.  not  an- 
swering the  description,  it  was  held,  tliat  the  right  did 
not  then  exist  in  any  one.  Tlie  Earl  of  Radnor  v. 
iif^Hfio. XL«S 
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269.  In  trying  the  meaning  of  phrases  in  a  Will  all  circum- 

stances may  be  looked  at,  in  which  the  Court  might 
have  been  called  upon  to  determine  the  meaning  of  the 
same  phrases  applied  to  a  different  state  of  circum- 
stances,    --------u  XI.  4f57 

270.  Trust  by  Will  as  to  a  moiety  of  the  share  of  the  testator^s 

married  daughter  A.  for  her  separate  use,  to  the  end 
that  it  may  not  be  subject  to  the  control  of  B»  her  pre- 
sent husband  or  any  other  husband ;  remainder  to  her 
husband  B,  for  life ;  remainder  for  all  the  children  of 
A. ;  and  in  case  there  shall  not  be  any  children  of  A., 
or  all  shall  die  before  twenty-one,  for  the  survivor  of  JB. 
and  A.  his  wife,  his  or  her  executors,  &c. ;  and  as  to  a 
moiety  of  each  of  the  shares  of  each  of  his  two  unmar- 
ried daughters,  **  upon  the  like  trusts  and  under  the  like 
*'  restrictions**  as  described  concerning  the  share  o(A., 
''  so  and  in  such  manner  as  that  the  same  may  be  se- 
**  cured  for  the  benefit  of  his  said  daughters  sfnd  their 
children,  and  not  be  subject  or  liable  to  the  control 
of  any  husband  they  may  happen  to  marry."  One  of 
the  unmarried  daughters  having  married  and  died  with- 
out issue,  her  husband  surviving  not  entitled  to  any  in- 
terest in  the  moiety,  the  subject  of  the  trust  created  by 
the  Will.     Judd  v.  Wyait.  .....  XI.  483 

271.  Testator  gave  all  his  waggon-ways,  rails,  staiths,  and  all 

implements,  utensils  and  things,  at  his  death  used  or 
employed  together  with  or  in  or  for  the  working,  ma- 
nagement, or  employment,  of  his  collieries,  and  which 
may  be  deemed  as  of  the  nature  of  personal  estate ;  in 
trust  to  be  held  or  enjoyed  with  the  collieries.  Decree 
by  Lord  RosstrfH,  (Vol.  III.  212),  that  under  this  be- 

Juest  and  upon  the  circumstances  money  due  from  the 
tters  and  others,  and  in  the  Tyne  Bank,  coals  at  the 
pits  and  staiths,  com,  hay,  horses,  timber,  oil,  candles, 
nre-engines,  and  other  articles  of  stock  in  trade,  passed. 
That  Decree,  affirmed,  upon  a  rehearing  by  Lord  Eldon^ 
but  with  considerable  doubt,  was  reversed  by  the  House 
of  Lords.     Stuart  V,  Marquis  of  Bute.        -        -        -  XI.  657 

272.  Under  a  bequest  of  '*  my  house  and  all  that  shall  be  in 

*^  it  at  my  death  '^  cash  passes :  not  promissory  notes 
and  securities.  Whether  bank-notes  should  be  con- 
sidered cash  for  this  purpose,  quare.  ...  XI.  662 

273.  "  Goods  and  chattels**  will  pass  all  personal  estate:  but 

after  *'  furniture,'^  &c.,  are  restrained  to  articles  tjusdem 

generis.     -...--.--  XI.  666 

274.  A  silversmith  bequeathing  all  his  furniture,  books,  goods 

and  chattels,  his  stock  in  trade  would  not  pass :  though 

the  plate  in  his  house,  as  household  furniture,  would.  -  XL  666 

275.  Construction  of  an  obscure  Will:  1st,  That  the  income 

only,  not  the  capital,  was  disposed  of:  ^dly,  that  the 
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disposidon  was  in  faToar  of  the  younger  diildreo ;  ex- 
cluding the  eldest.     Smnsbwry  v.  Read.      .         .         «         XII.    75 

576.  Devise,  in  default  of  issue  male  of  A.  to  the  first  daughter 

living  at  the  death  of  the  testator,  who  should  attain 
twenty-five,  for  life,  with  remainder  to  her  first  and 
other  sons  in  tail  male;  remainders  over;  subject  to  a 
trust  for  debts  and  accumulations  of  the  surplus  rents 
and  profits,  until  a  son  or  daughter  should  first  come 
to  the  actual  possession  of  the  estates  or  receipt  of  the 
rents:  after  that  period  such  persons  to  take  the  surplus 
rents ;  and  the  surplus  of  the  accumulation  after  pay- 
ment of  the  debts  to  be  paid  to  such  person  or  persons, 
who  by  the  limitation  should  first  come  to  the  actual 
possession  of  the  estates,  or  receipt  of  the  rents  and 
profits.  A  daughter  hving  at  the  death  of  the  testator, 
and  having  attained  twenty-five,  entitled  to  possession 
of  the  estate  and  to  the  accumulated  fund.  Barker  v. 
Barker. XII.  409 

577.  The  Ck>urt  of  Chancery  will  not  interfere,  by  appointing 

a  Receiver,  upon  the  mere  ground,  that  two  Wills  are 
fai  controversy  in  the  Spiritual  Court;  and  no  special 
case;  as  that  the  property  is  in  danger,  and  cannot  be 
•ecmred  by  Administration  pendente  lite  (a).    Richants 

v.Chave. XII.  462 

£78.  The  word  **  efiects**  in  a  Will  retrained  to  articles  ejuedem 
generis  with  those  specified ;  though  the  consequence 
was  a  residue  undisposed  of.    Rawtinge  v.  Jennim^e.    -        XIII.    39 

279.  Bequest  to  the  testator's  wife  of  *'  £QfMper  year  being 

^  part  of  the  monies  I  now  have  in  Bank  Security  en- 
^  tirely  for  her  own  use  and  disposal ;"  together  with 
all  his  household  furniture  and  effects:  interests  for 
life  being  expressly  given  to  other  persons.  An  abeo- 
hite  interest  to  the  wife  in  Bank  Stock,  sufficient  to  pro- 
duce £200  a-year:  not  a  mere  annuity  for  her  life.  Rarnh- 
lings  v.  Jennings.       -        ...        -        •        -         •       XIII.    39 

280.  Will  not  construed  by  reference  to  a  settlement;  the  pro- 

visions differing  in  some  respect ;  though  a  substitution 

was  intended.    Hixon  v.  Oliver.         -        •        .         .        XIII.  lOS 

281.  Distinction    between    repugnancy  and  a    qualification. 

Hixon  V.  OUver. XIIL  108 

S82.  Construction  of  a  Will,  giving  the  real  and  personal  es- 
tate to  the  testator's  son,  his  heirs,  executors,  &c»  wken 
he  shall  attain  twenty-one,  or  marry  before  that  age 
with  consent :  in  case  of  his  marriage  under  that  age 
without  consent  the  real  estate  to  be  conveyed  to  hioi 
and  his  children  in  strict  settlement ;  remainder  to  the 
daughters;  and  a  subsequent  limitation  of  the  personal 
estate  to  the  daughters,  in  case  the  son  should  not 
attain  twenty-one,  or  marry  before  that  age  wiU&  Goa^ 


(a)  Sec  Uie  note,  Vol.  XII.  page  464. 
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sent;  that  the  son^  having  married  under  twenhf-one 
without  consent,  attaining  that  age  became  absolutely 
entitled  to  the  personal  estate.    Austen  v.  HaUey.      •>       XIII.  125 

283.  Circumstances  dehors  the  Will  may  be  evidence  as  to  the 

propertv ;  not  as  to  the  intention.        ...»       XIII.  174 

9M.  Two  Wills,  originally  duplicates;  but  one  altered  and 
cancelled;  and  a  Codicil,  without  date.  After  three 
verdicts  for  the  devisee  the  Lard  ChatweUor,  being 
satisfied  with  the  result  of  the  third  trial,  refused  a 
fourth.     Pembertan  v.  Pemberton.      -        -        -        -       XIII.  290 

285.  A  Court  of  Equity  has  no  jurisdiction  to  declare,  what 

is  or  is  not  a  man's  last  WilL      -        -        .        .        .       XIII.  297 

286.  The  course  upon  a  bill  by  an  heir,  impeaching  a  Will,  is 

to  direct  him  to  bring  an  Ejectment;  removing  obstacles 
from  terms,  &c.  Whether  an  Issue  proper  upon  such 
a  bill,  qtujere.    --------       XIII.  297 

287.  Presumption,  that  the  cancellation  of  one  duplicate  of  a 

Will  cancels  the  other ;  though  both  are  in  the  testator's 
possession;  and  the  cancelled  instrument  had  been 
altered.  In  the  two  latter  cases  the  presumption 
weaker --       XIIL  310 

288.  A  devise  failing,  the  effect  of  a  paramount  title,  esta- 

blished as  to  other  premises,  against  the  express  intei>- 
tion,  that  they  should  go  together.     Southey  v.  Lord 

SomerptUe -        -       XUL  486 

239.  Effect  of  a  direction  for  an  inventory,  &c.  restraining  a 
bequest  of  furniture,  &c.  to  an  interest  for  life.  Southey 
V.  Lord  Somerville.    -------       XIIL  486 

290.  Residuary  disposition  among  legatees  in  proportion  to  the 

sums  **  bequeathed  to  them  by  this  my  Will,"  held  ex- 
clusive of  legacies  by  a  CodicU,  directed  to  be  taken  as 
part  of  the  Will.    Henu>ood  y.  OveretuL      -        -        ^  XIlL3Si,mm 

291.  Bequest  of  th^  dividends  of  stock  in  trust  for  the  tes- 

tator's nephew,  son  of  his  younger  brother  B*  for  life ; 
unless  under  the  Will  he  should  become  entitled  to  the 
testator's  real  estate  in  America^  devised  to  jB.  and  his 
first  and  other  sons  in  strict  settlement,  in  remainder 
after  similar  estates  to  the  testator's  next  brother^,  and 
his  issue  male ;  and  in  that  event,  and  so  from  time  to 
time  afterwards,  or,  if  any  future  possessor  should  bar 
the  intail  by  Recovery  or  other  means,  as  to  the  capital 
for  such  person  as  shall  be  heir  apparent  or  expectant 
next  to  the  person  then  in  possession ;  or,  if  he  should 
have  joined  in  barring  the  intail,  for  the  jperson  next 
in  succession  to  him.  After  the  death  of  ^.  the  title  of 
his  eldest  son  to  the  estate  being  in  consequence  of  the 
American  revolution  confiscated  in  1779,  upon  the  death 
of  the  son  of  B.  the  second  son  of  A.f  his  eldest  son 
having  no  issue,  was  held  entitled  to  the  dividends  of 
the  stock,  while  his  elder  brother  should  have  no  issue 
male.     Penn  v.  Barclay.  .       .        .        .        •       XIV.  122 
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2S2.  Constniction  of  aWill,  with  this  residtiary  cUnue ;  ''all 
"  the  remainders  of  my  differeDt  bequests,"  to  trustees 
for  charitable  purposes ;  **  and  any  thing  not  specified 
**  I  commit  to  the  discretion  of  my  executors;"  as  passing 
the  general  residue  by  the  former  words  to  the  charity, 
not  by  the  latter  to  the  executors;  who  would  not  under 
those  words  have  been  trustees  for  the  next  of  kin  :  the 
devise  for  the  charity  void  as  to  real  estate ;  or  per- 
sonal, connected  with  land,  as  leaseholds  and  mort- 
gages, by  Statute  9  Geo.  2.  c.  36.  The  charges  upon 
the  fund  apportioned  accordingly.  Paice  v.  The  Arch* 
bishop  of  Canterbury.        -        .        -        -        •         -        XIV.  3& 

S93*  Legacy  to  A.  but  if  the  executors,  after  named,  shall 
think  it  more  for  his  advantage  to  have  it  placed  out, 
and  to  pay  him  the  interest,  for  life,  as  they  in  their 
discretion  shall  think  fit,  empowering  them  accordingly ; 
and  directing,  that  after  his  decease  the  said  sum  should 
be  divided  among  his  children,  and,  for  default  of 
children,  oven  One  of  the  executors  being  dead,  and 
the  others  having  renounced,  the  legacy  was  held  to  be 
absolute  in  the  legatee ;  who  had  taken  the  benefit  of 
an  Insolvent  Act.     Keaiee  v.  Burton.  .        •         «        XIV.  434 

394.  Testatrix  appointed  his  daughter  in  law  his  sole  exe- 
cutrix, to  have  and  enjoy  ail  his  real  and  personal  es- 
tate, all  the  goods,  cattle,  chattels,  (enumerating  several 
other  articles  of  personal  property)  during  her  life; 
but  not  to  diminish  nor  commit  waste  on  the  lands ;  and 
his  nighest  heir  at  law  to  enjoy  the  same  after  her  death. 
An  estate  for  life  only  in  the  whole,  both  real  and  per- 
sonal estate;  with  remainder  to  the  heir  at  law.  Gwtfmne 
V.  Muddock. -         .       XIV.  488 

S95*  If  the  meaning  of  a  Will  is  ascertained,  reasoning  from 
supposed  cases  will  not  induce  the  Court  to  make  a 
different  construction  ;  but  can  only  lead  to  a  conclusion, 
that  the  testator  did  not  see  all  the  consequences :  but 
the  absurdities,  improbabilities,  and  inconsistencies^ 
which  may  arise  out  of  cases,  falling  within  one  con- 
struction or  another,  are  attended  to,  with  a  view  of 
ascertaining  the  meaning.  ....         -         XV.  103 

296.  A  renewed  lease  does  not  pass  by  a  previous  Will,  be*> 
queatliing  the  lease,  or  the  premises  held  on  lease. 
(See  No.  «65.) XV.  288 

S97.  Testatrix,  reciting,  that  she  was  possessed  of  £I2,70(^ 
Sper  cent.  Consolidated  Bank  Annuities  standing  in  her 
name,  gave  and  bequeathed  the  same  or  so  much  of 
such  Bank  Annuities  as  should  be  standing  in  her  name 
at  her  death.  At  the  date  of  her  Will  and  at  her  death 
she  had  near  £15,000  in  that  fund,  besides  other  Stock. 
The  excess  beyond  the  sum  mentioned  did  not  pass. 
llolham  V*  tSuiton.      •».-•.•.»         «.  ^y^  3|j 
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'298,  A  residuary  bequest  in  general  terms:  Revocation  by  ii 
Codicil  as  '^  to  plate  linen  household  goods  and  other* 
'*  effects  (money  excepted.")  The  exception  prevents 
the  restrained  construction,  in  general,  of  the  words 
'^  other  effects  :'*  viz.  Ejusdetn  generis  :  stock  therefore, 
which  does  not  pass  under  the  word  '*  money,"  was 
included,  with  leasehold  and  all  personal  property,  ex- 
cept money  and  bank-notes.    Hotham  w.  Sutton. 

S99.  Rule  of  construction  upon  the  effect  of  general  words  in 
a  Will,  ae  applying  to  rents  and  profits  undisposed  of, 
reversions,  &c.  to  consider  as  intended  what  falls  within 
the  usual  sense ;  unless  declaration  plain  to  the  con* 
trary.         --------* 

300.  The  word  "effects'*  in  a  Will  equivalent  to  "property** 

or  "  worldly  substance.**    -        -        -        « 

301.  Express  bequest,  or  power,  not  controlled  by  the  reason 

assigned ;  whi(^,  though  it  may  aid  the  construction  of 
doubtful,  cannot  warrant  the  rejection  of  clear,  words* 

30S.  Residuary  beauest  to  A.  "  in  case  she  should  have  le* 
"gitimate  children;  in  failure  of  which**  to  go  over. 
A.  having  only  one  child  bom  alive,  who  died  before 
her,  entitled  absolutely.     Wall  v.  Tomlinson. 

303.  General  residuary  disposition  of  real  and  personal  estate, 
"  not  hereinbefore  specifically  disposed  of*'  held  to  com- 
prehend specific  legacies  lapsed ;  the  word  **  specifi- 
''  cally  *"  being  construed  '^  particularly.*'  RoberU  v. 
Cooke.       .*-.-.-..• 

304*.  Construction  of  a  Will ;  giving  to  the  testator's  daughter, 
by  the  description  of  heir  under  his  Will,  the  legacy 
of  a  legatee,  who  died  during  tlie  testator's  life,  by  way 
of  special  substitution,  not  merely  by  lapse  to  her,  as 
the  residuary  legatee.     Rose  v.  BoMe.  .        -        « 

305.  Effect  of  the  woid  "  estate"  in  a  Will;  as  importing  the 
absolute  property.      -        -        -        -        -        - 

300.  Testator  directed  his  two  illegitimate  children  by  C.  B. 
naming  them,  to  be  maintained ;  and  gave  them  legacies; 
and  gave  to  all  the  other  children  he  might  have  by 
her  £6000  each ;  and  after  other  bequests  the  re* 
sidue  among  his  said  children.  By  Codicil  he  directed 
maintenance  of  another  child  bom  since;  also  inter- 
lining  his  name  with  those  of  the  other  children  in  the 
first  part  of  the  Will  only.  That  child  entitled  only  to 
maintenance  and  a  share  of  the  residue,  not  to  the  Ie« 
gacy  of  £6000.     Arnold  v.  Preston.    -        •        - 

307.  Term  for  ninety-nine  years  in  a  Will  restrained  to  a  life 

by  implication  from  a  subsequent  limitation,  not  after  the 
end  of  the  term,  but  after  the  failure  of  that  life. 

308.  Of  two  inconsistent  limitations  in  a  Will  the  latter  pre- 

vails. ------.-. 

309.  Will  not  to  be  construed  by  something  dehors^  as  by  the 

3tatc  of  the  property,  where  no  latent  ambiguity.         * 
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810.  Different  eonstrucdon  of  the  wcwrd  "  gurplus**  from  that^ 
which  it  commonly  bears,  inferred  from  the  expression 
of  the  Will .XVIII.  406 

81  !•  More  scope  giren  to  the  intention  in  Wills  than  in  Deeds.       XIX.  3j9 

312.  Distinction  upon  the  effect  of  testator's  declarations  of  in- 
tention, though  conformable  to  what  he  afterwards  does, 
whether  he  was  or  not  then  able  to  converse  on  the 
subject.     -.-.-.--         -       XIX.  507 

818.  Rules  for  construction  of  Wills:  the  intention,  if  possible, 
to  be  collected  from  the  words,  not  from  circumstances 
dehors ;  upon  general  principles  and  established  rules, 
not  by  coiyecture;  and  without  inouiring,  whether  the 
personal  estate  is  suflScient  for  the  uebts.     -        -         -        XIX.  531 

814.  Of  two  repugnant  intentions  in  a  Will  the  most  convenient 

executed ;  as  where  all  children  are  intended  to  take, 
and  also  the  first  attaining  twenty-one  to  hare  its  share. 
The  latter  intention  prevsuls;  though  necessarily  ex- 
cluding subsequent  children.        .....       XIX.  57D 

815.  Under  a  disposition  of  personal  property  by  words,  used 

in  devising  real  estate,  those  inapplicable  are  omitted.   -       XIX.  581 

816.  Every  part  of  a  Will  contemporary  by  the  executioti.        -       XIX.  647 

317.  Words  transposed  to  make  sense  of  aWill,  otherwise  in- 

sensible ;  and  to  make  them  take  some  effect  rather  than 
be  totally  void ;  not  where  plain  and  sensible :  mach  less 
to  let  in  different  devisees  and  legatees.       ...       XIX.  G53 

318.  Natural  construction  of  words  in  a  Will  adopted,  unless 

there  is  such  an  impossibility  of  so  construmg  the  Will 
as  to  authorise  their  rejection,  or  such  uncertainty,  that 
no  effect  can  be  given  to  them.    ...        -         -       XIX.  (sA 

319.  Words  in  a  Will  not  to  be  rejected,  unless  they  cannot  by 

any  possibility  have  a  rational  construction.  *         *        XIX.  ()54 

8S0.  Effect  to  be  given  to  a  Will,  if  a  meaning  can  be  found.  -       XIX.  QM 
821.  Testator  bequeathed  to  his  wife  the  lease  of  his  house 
and  all  the  furniture,  &c.  then  for  life  the  interest  of 
all  money  he  should  die  possessed  of;  then  half  of  the 
debts  due  to  him  at  his  death,  (one  excepted,  which 
he  directed  the  debtor  to  retain  as  long  as  he  pleased, 
payinff  the  interest  to  her)  to  be  disposed  of  as  she 
thought  fit;  in  case  the  interest  of  the  money  he  shonld 
die  worth  should  not  be  sufficient  for  her  maintenance, 
the  executors  to  allow  part  of  the  principal  out  of  the 
debts,  except  that  before  excepted,  to  make  her  life 
easy  and  comfortable ;  after  her  death  the  interest  of 
all  money  remaining  to  his  sister;  after  her  death  to 
her  daughter  all  sums  remaining  for  ever;  if  they  die 
before  lus  wife,  one-half  of  all  sums  remaining  to  be 
disposed  of  as  his  wife  should  thiidc  fit;  the  other  to 
A.     Upon  bill  bv  the  testator's  niece  aoainst  the  exe* 
cmtors  of  the  wte  the  niece  held  entitled  to  all  beyond 
the  debts  and  a  moiety  of  all  debts  bat  that  excepted  ; 
the  other  moiety  to  the  wile's  exeealora ;  who,  being 
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also  executors  of  the  testator,  were  decreed  to  take  out 
of  the  wife's  share  a  sum  advanced  under  their  power. 
Collet  V.  Lawrence.    -.--.-•.  L  268 


Ambiguity. — Execution. — Executory   Deyisb. — Mistake. 
Republication. — LIevocation. — Witness. 

Ambiguity.— 1. 1  ^^^^  ^^  p^^^^^  disUngnished. 

3.    Instance  of  latent. 

1.  Latent  ambiguity  arises  dehors  the  Will ;  and  evidence  is 
admissible  to  explain  it ;  as  in  case  of  two  manors  of 
the  same  name,  or  an  inadequate  description  of  a  child : 
not  to  explain  a  patent  ambiguity  upon  the  face  of  the 
Will.         .  ^ L  259 

ft.  Latent  ambiguity  produced  and  dissolved  by  parol :  but 

parol  never  admitted  on  patent  ambiguity.  -         -  L  415 

3.  Bequest  to  the  son  and  daughter  of  one,  who  has  several 

sons:  latent  ambiguity.       -        -        -        -        ..  L4I5 

Execution. — 1.    Declaration  before  the  witnesses  equivalent  to 

signature. 

2.  Construed  in  Equity  as  at  Law. 

3.  Separate    attestations^  with   acknowledgment 

before  those,  who  did  not  see  testator  sign, 
good. 

4.  By  declaration  at  the  beginning. 

1 .  Will  subscribed  by  three  witnesses,  before  whom  testator 

declared  it  to  be  his  Will,  but  did  not  sign  it :  such 
declaration  is  equivalent  to  signing  it  before  them ;  and 
such  Will  is  good  within  the  fifth  section  of  the  Statute 
of  Frauds;  and  is  also  a  good  Will  of  revocation  within 
the  sixth.    Ellis  v.  Smith.  -        -        -        -        -  L     11 

2.  The  construction  of  the  execution  of  a  Will  the  same  in 

equity  as  at  law.         ..--•..  I.     Iff 

3.  Witnesses  may  attest  separately ;  in  that  case  if  testator 

acknowledges  before  each,  or  signs  before  one,  and 
acknowledges  before  the  rest,  it  is  good ;  bad,  if  he 
signs  it  before  each,  because  three  different  executions, 
and  no  one  good  within  the  Statute.    -        -        -        -  I.     16 

4.  **  I,  A.  B.  do  make  this  my  Will"  equivalent  to  signature, 

and,  if  acknowledged  before  three  witnesses,  a  good 

execution  within  the  Statute  of  Frauds.        -        .        .   XYUI.  IS3 

Executory  Devise. — i.    To  the  youngest  or  only  son  at  twenty- 
one;  vested  in  an  only  surviving 
son,  and  not  to  wait  the  fatlier^s 
death ;  but  liable  to  be  devested. 
2.    In    its    nature  equitable;    becomes 

legal  estate  only  by  applieatiott  of  ^ 

Um  Statute  of  Uses:  extended  la   .. 
cases  not  ia  its  coBtemplaUon* 


ExECDTORT  Dbvisk. — R.     AccnmuUlioD  no  objecUo 
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1.  Devise  of  personal  estate  and  of  rents  anil  pn 
in  trust  to  accumulate,  and  be  laid  out  in  I 
conveyed  with  tlie  real  to  tlie  youngest  or  c 
the  trustee  at  twenty-one :  held  a  vested  intei 
ecutory  devise  in  an  only  surviving  son ;  i 
wait  tiU  the  death  of  the  father :  but  liable 
vested  by  birth  of  another  son.  The  truste 
bis  son  several  years ;  and  received  tlie  rents  i 
till  bis  death ;  but  never  laid  them  out  in  h 
rected :  those  accrued  afler  the  son  made  his 
to  be  an  equitable  interest  in  land,  and  tfa 
pass  by  it.     Perry  v.  Phelipx.     -        -        - 

S.  Executory  devise  is  in  its  nature  equitable  -,  an 
«  legal  estate  only  by  application  of  the 
Uses ;  which  executes  every  species  of  inten 
Court  of  Equity  would  before ;  and  that  has 
tended  to  cases  not  in  contemplation  of  the  S 

S.  The  purpose  of  accumulation  no  objection  to  an 
devise.      --_--.. 

4.  The  rule  as  to  executory  devise,  allowing  any  i 

lives  in  being,  a  reasonable  time  for  gesti 
twenty-one  years,  is  now  the  clear  law. 

5.  The  number  of  contingencies  for  an  executory 

material,  if  they  are  to  happen  within  the  limi 
by  law.      ------- 

6.  Reasons  for  allowing  the  ten  months  and  t 

years  after  lives  in  being  to  postpone  the  vest 
executory  devise.        _        -        -        -        . 

7.  Executory  devises  not  to  be  governed  by  the  m 

as  to  common-law  conveyances :  bat  the  qi 
whether  they  are  to  happen  within  a  reason 
or  not.      ------- 

8.  Every  executory  devise  is  good,  that  does  not  i 

perpetuity :  i.  e.  that  does  not  tend  to  make 
unalienable  beyond  the  period  allowed  by  I 
legal  estates.      ------ 

9.  Since  the  Revolution  judges  have  disapproved  o 

ing  executory  devise:  but  there  is  no  insti 
limitation  of  the  number  of  lives. 
10.  Reason  for  allowing  the  twenty-one  years  aftei 
being  for  executory  devise.  .        -        - 

2*  \  Whpo  corrected  by  evidence. 
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6. 

g*  >  Of  name  or  description  does  not  defeat  a  legacy « 

10.  f 


.*  ^Wlien  corrected  by  evidence. 


11.  i 


A  ground  of  relief  only  on  the  clear  intention. 


I- 


13.  In  the  amonnt  of  a  legacy  revoked  by  Codicil. 

14.  Of  the  christian  name  corrected  notwithstanding 

delay. 

15.  Evidence  of  it  not  admitted  to  aflect  the  con- 

Btroction. 

1.  Annuity  bequeathed  to  testator's  brother  Edward  for  lifei 
remainder  to  his  children  by  his  present  wife.  At  the 
date  of  the  Will  he  and  his  wife  were  dead ;  and  their 
children  had  other  legacies  under  it ;  and  testator  had 
only  one  brother,  Samuel^  having  a  wife  and  children, 
whom  he  had  been  in  the  habit  of  calling  Edward  and 
Ned.  His  children  held  to  be  entitled  upon  these 
circumstances.     Parsons  v.  Parsons.  -        -        -  1.  2(50  • 

£•  Testator's  mistake  not  rectified  ;  because  nothing  to  shew, 
what  would  have  been  the  intention,  if  no  mistake. 
Smith  V.  Maitland.     -...*•.  I.  363 

3.  Testator  devised  to  all  the  children  of  his  two  sisters  A. 

and  B. :  A.  long  before  the  date  of  the  Will  changed 
from  the  Jewisfi  to  the  Roman  Catholic  religion ;  was 
baptized  by  a  new  name ;  and  became  a  professed  nun 
at  Gcfioa:  bill  by  the  children  of  C.  a  third  sister, 
living  with  B.  at  Leghorn^  upon  the  ground  of  mistake 
in  testator,  and  evidence  of  intent  to  provide  for  his 
Astern  dX  Legham^  dismissed.    Delmarey.  Robello.    •  I.  412 

4.  Testator  gave  a  sum,  part  of  his  4  jper  cent.  Bank  An- 

nuities, to  his  wife  for  life,  and  after  her  decease  to 
several  relations.  Evidence  was  admitted,  that  he  had 
no  such  stock  at  the  date  of  the  Will,  having  previously 
sold  it  all,  and  invested  the  produce  in  Long  Annuities, 
and  to  shew  the  cause  of  the  mistake ;  and  the  legacies 
were  established.    Selwood  v.  Mildmay.      .        «        •  III.  S06 

5*  Testator  bequeathed  part  of  his  3  per  cent.  Consolidated 
Bank  Annuities.  Upon  evidence,  that  he  had  no  Stock, 
payable  at  the  Bank,  at  the  date  of  his  Will  or  at  his 
death,  but  that  he  had  Sper  cent.  South  Sea  Annuities, 
the  legacy  was  established  out  of  that  fund.  Dobson 
V.  Waterman.    -----.--     III.  308,  «• 

6.  Testator  by  his  Will  gave  legacies  to  A.  and  B.  describing 
them  as  grand-children  of  C,  and  their  residence  in 
America :  by  a  Codicil  he  revoked  these  legacies,  giving 
as  a  reasoni  that  the  legatees  were  dead :  the  fact  not 
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being  true,   they  were  held   entitled  upon   proof  of 

identity.    Campbell  v.  French.     .        .        -        -         -  HL  i 

7.  Legatee  entitled  notwithstanding  a  mistake  of  his  name.  IIL  I 

8.  Testator  gave  £100  in  trust  to  pay  the  interest  to  A,  till 

her  daughter  B»  shall  attain  twenty-four ;  and  then  he 
gave  the  said  £100  and  the  interest  then  due  to  her 
said  mother  B.  This  legacy  decreed  to  the  daughter 
at  the  age  of  twenty-four.     Clarke  v.  Norris.       -         -  lU.  I 

9.  A  Will  cannot  be  varied  upon  the  ground  of  mistake ; 

unless  the  alleged  mistake  is  clearly  inconsistent  with  the 
intention  upon  the  whole  Will.     Mellish  v.  Mellish.      -  IV. 

10.  Mistake  in  a  Will  corrected  upon  the  clear  intention  ap- 

pearing on  the  whole  JVill.     Philips  v.  Chamberlaine.  TV. 

11.  A  mistake  in  a  Will  cannot  be  corrected,  or  an  omission 

supplied,  unless  it  clearly  appears  by  fair  inference  upon 

the  whole  Will.  - IV. 

IS.  Two  inconsistent  Wills :  a  Codicil  referring  to  the  first  by 
date  as  the  last  Will  cancels  the  intermediate  Will;  and 
evidence  of  mistake  cannot  be  admitted.      ...  IV.  f 

13.  A  testator  by  Codicil  revoked  the  legacy  of  £50  be- 

queathed to  his  sister.  The  only  legacy  giveti  to  her 
was  £IOOy  given  by  the  Will:  as  to  the  effect  of  the 
Codicil,  quaere.    Lord  Carringian  v.  Payne.        -         -  V.  ^ 

14.  Though  the  christian  name  of  the  legatee  was  mistaken 

in  the  Will,  the  legacy  was  established  upon  the  de- 
scription and  evidence ;  notwithstanding  great  delay  in 
filing  the  bill.     Smith  v.  Coney.  ....  VL 

1 5.  Evidence  of  mistake  not  admissible  to  affect  the  construc- 

tion of  a  Will xm.  3 

y-  Implied  from  a  Codicil  referrin)!^  to  it  and 
ii..»...«.^A««^^      1  %     attested:   not  from  mere  aunezation : 

KEPUELICATION.— 1.  1      :    4      «    *  •  i         •*      r  u  ^ 

^   )     intent  to  consider  it  of  a  sobsequent 
'\     date,  appearing  as  to  land  iu  writing, 
'  /     sufficient  withoot  re-execution  or  par- 
V     ticular  intent  to  re-pubiish. 

4.  By  Codicil,  declared  to  be  a  Codicil   to 

his  Will  not  tben  at  hand. 

5.  By  Codicil  attested  ;  though  do  soch  in- 

tention expressed. 

1.  Lands  purchased  after  a  ^neral  devise  passed  under  it; 
republication  being  implied  from  a  Codicil  concerning 
personalty  referring  to  the  Will,  directed  to  be  taken 
as  part  of  it,  and  attested  by  three  witnesses.  Bamet 
V.  Crowe.  --------  I,  4 

S.  Since  the  Statute  of  Frauds  annexation  of  a  Codicil  to  a 
Will  not  admissible  evidence  of  republication,  because 
parol 1.  4 

o.  To  republish  a  Will  re-execution  not  necessary,  nor  a 
particular  intent  to  republish :  intent  to  consider  it  as 
of  a  subsequent  date  is  sufficient;  which  intent  in  case 
of  land  must  since  the  Statute  of  Frauds  appear  in 
writing  acconling  to  the  prorisions  of  the  Statute.         -  I.  41 
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4.  Testator  devised  all  his  real  estate  to  his  sister  for  life ; 
remainder  to  her  children  as  she  should  appoint ;  for 
want  of  appointment,  to  all  her  children  and  their  heirs 
as  tenants  in  common.  His  sister  having  two  daughters, 
by  a  Codicil,  declared  to  be  a  Codicil  to  his  Will  not 
then  at  hand,  he  gave  one  of  them  an  annuity;  and  di- 
recting his  annuities  to  be  paid  out  of  his  3  per  cenL 
Stock,  he  charged  them  on  his  real  estate  in  case  of  a 
deficiency:  and,  directing  the  residue  of  his  personal 
estate  to  be  invested  in  freehold  lands  and  heredita- 
ments, he  recommended  to  his  sister  to  settle  and  con- 
vey or  join  with  her  husband  in  settling  and  conveying 
all  his  estates  and  property,  which  she  might  derive 
from  him  after  his  decease,   to   the   use  of  her  two 
daughters  for  life,  in  such  parts,  shares,  and  propor- 
tions, as  she  should  approve,  with  remainder  to  their 
respective  issue,  and  cross-remainders  and  the   usual 
powers  and  clauses  in  strict  settlement.     The  testator's 
sister  died  in  his  life ;  and  her  two  daughters  were  his 
co-heiresses.   Some  real  estates  were  purchased  between 
the  execution  of  the  Will  and  Codicil.    As  to  the  real 
estate   the  Will  is  not  revoked,  but  is  republished  by 
the  Codicil ;  and  the  two  nieces  are  entitled  to  all  the 
real  estates  and  to  those  directed  to  be  purchased  as 
tenants  in  common  in  fee.     Megaison  v.  Moore.  -  IL  630 

5.  A  Codicil,  with  three  witnesses,  though  relating  only  to 
personal  estate,  and  expressing  no  intention  as  to  re- 
publication of  the  Will,  is  a  re-publication ;  and  there- 
fore, the  Will  containing  a  general  devise,  lands  pur- 
chased in  the  interval  pass.     Pigott  v.  Waller.  -         VIL    98 

Revocation. —  1.     The  same  rules  in  Law  and  Equity. 

2.  By  settlemeut,    in  performance  oi:'  articles, 

conveyiug  the  whole  fee  ;  and  some  of  the 
purposes  inconsistent  with  the  Will  and 
Articles. 

3.  By  conve)'ance   for  a    partial   purpose   pro 

tanto  only. 

4.  )  Not  by  mere  partition,  or  merely  taking  the 

5.  ji       le^al  estate, 

6.  By  Recovery  without  intention. 

7.  By  a  covenant. 

B.     Not  by  conveyance  in  pursuance  of  articles. 
1).     Kules  as  to  legal  estates  applied  to  equitable. 
Distinction  of  mortgage. 

10.  In  Law  and  Hquity  by  Recovery. 

11.  By  a  different  modification:  not,  where  the 

same  estate  and  interest  changed  only  as 
to  the  quality. 

12.  )  Not  by  conveyance  for  payment  of  debts  or 

13.  \        mere  partition. 

14.  In  Equity  by  articles  to  rcH. 
Itf.     By  scttlcnieut  ^;i  inarriagc. 

X  X  JJ 
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16.     Hy  conveyance,  thoagb  never  completed. 
17. )  By  lease  pro  ianio  only :   ao  in  Eqaitj  by 
IB.  )       mortgage  in  fee  or  for  debts. 
10.     By  devisor's  feoffhient  or  Recovery  to  the  use 

of  himself  in  fee. 
20.     By  mortgage  in  fee^  or  for  debts  pro  iamio 

only. 

21  ) 

^'  >  By  marriage  and  birth  of  a  child. 

23.  Variation  of  the  order  of  limitations  distin- 

gnished,  as  operating  by  way  of  snbsti- 
tation  only ,  from  revocation  generally. 

24.  By  contract  for  sale. 

25.  Not  by  mortgage  in  fee  to  devisee. 

26.  Whether  by  marriage  and  birth  of  a  child 

under  particular  circumstances. 

27.  By  cancelling  and  alteration  with  pencil. 

L  The  rules  as  to  revocations  of  Wills  are  the  same  in  Law 
and  Equity.     Brydges  v.  The  Duchess  of  Chaudos. 

2*  Articles  to  settle  estates  of  the  husband,  subject  to  cer- 
tain uses  and  trusts,  on  the  first  and  other  sons  in  tail 
male ;  remainder  to  the  husband  in  fee :  the  husband, 
confirming  the  articles,  devised  the  same  estates,  in 
case  he  should  die  without  issue  male,  or  on  failure  of 
issue  male  in  the  life  of  his  wife ;  and  by  a  subsequent 
settlement  in  performance  of  the  articles  conveyed  to 
trustees  and  their  heirs  (after  certain  uses  and  trusts) 
to  the  use  of  the  first  and  other  sons  in  tail  male  ;  re- 
mainder to  himself  in  fee ;  the  whole  fee  being  con- 
veyed, and  some  of  the  purposes  being  inconsistent  with 
the  Will  and  the  articles,  the  Will  is  revoked  as  to  the 
settled  estates.     Brydges  v.  The  Duchess  of  Chandtos. 

S.  If  lands  devised  are  conveyed  for  a  partial  purpose,  as  a 
mortgage  or  payment  of  debts,  it  is  a  revocation  pro 
tanto  only*     Brydges  v.  The  Duchess  of  Chandos. 

4.  Partition  is  no  revocation  of  a  devise :  otherwise,  if  the 

object  extends  farther,  even  merely  to  a  power  of  ap- 
pointment. ------- 

5.  Legal  estate  taken  after  a  devise  of  the  equitable  estate  : 

that  is  no  revocation.  .        -        -        -         - 

6.  A  Recovery  after  a  Will,  though  no  intention  to  revoke, 

is  a  revocation.  ------- 

7.  A  covenant  may  be  a  revocation  of  a  Will.      -         -         - 

8.  By  marriage  articles  the  husband  covenanted  to  convey  to 

the  use  of  himself  for  life ;  remainder  in  trust  to  secure 
an  annuity  to  his  wife  for  life  in  bar  of  dower ;  remainder 
to  trustees  for  years  to  raise  portions ;  remainder  to  the 
sons  and  daughters  successively  in  tail ;  remainder  to 
his  own  right  heirs ;  afterwards  he  devised  upon  con- 
dition that  he  should  have  no  issue;  and  after  the  Will 
he,  in  pursuance  of  the  articles,  conveyed  to  trustees 
and  their  hcira  to  tUc  uses  and  trusts  of  the  articles ; 
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the  Will  held  not  revoked.  Williams  v.  Owens*  (See 
Vol.  IL  page  606,  the  conclusion  of  the  note.)    -        -  IL  595 

9.  The  rules  as  to  revocation,  applied  to  legal  estates,  are 
in  equity  applied  to  equitable  estates.  Mortgage  in  fee 
is  a  total  revocation  at  law,  but  in  equity  pro  tanto.      -  IL  d98 

10.  Recovery  by  tenant  in  tail  with  reversion  in  fee  is  a  re- 

vocation at  law ;  so  in  equity,  if  an  equitable  estate.     -  IL  599 

1 1.  Where  a  devised  estate  is  diHerently  modified,  there  is  a 

revocation ;  otherwise,  where  the  testator  remains  with 
the  same  estate  and  interest,  and  subject  to  the  same 
means  of  disposition,  tliough  changed  as  to  the  legal 
or  equitable  quality.  ......  IL  599 

1^.  Conveyance  in  fee  for  payment  of  debts  is  no  revocation.  IL  600 

IJ.  Fine  for  the  mere  purpose  of  a  partition  is  no  revocation 

even  at  law.       .-..--.-  IL  600 

14.  Articles  to  sell  a  devised  estate  are  a  revocation  in  equity, 

but  not  at  law. -  IL  601 

15.  Devise  by  tenant  in  fee,  in  case  he  should  die  without 

leaving  any  issue  living  at  his  decease,  and  subject  to 
such  jointure  or  jointures,  as  he  might  make  upon  the 
woman  he  might  marry :  by  lease  and  release,  previous 
to  the  marriage  of  the  devisor,  the  devised  estates  were 
conveyed  to  trustees  and  their  heirs ;  as  to  part,  subject 
to  certain  trusts  to  the  use  of  the  devisor  and  his  heirs 
till  the  marriage;  and  afterwards,  subject  to  other 
trusts,  to  the  use  of  him  for  life ;  remainder  to  trustees 
to  preserve,  &c.  remainder,  subject  to  farther  trusts,  to 
the  use  of  the  first  and  other  sons  of  the  marriage  in 
tail  male;  remainder  to  the  devisor  in  fee;  and  as  to 
the  other  part,  to  the  use  of  the  devisor  till  the  mar- 
riage ;  and  afterwards,  subject  to  a  jointure  to  the  in- 
tended wife,  to  the  use  of  the  devisor  in  fee :  by  an 
article  executed  previously  to  the  Will  in  contemplation 
of  the  said  marriage,  provisions  were  made  as  the  basis 
of  a  settlement  of  the  same  nature,  but  in  certain  re- 
spects different  from  that,  which  was  executed:  the 
Will  is  revoked  as  to  the  whole  estate  both  in  law  and 
equity :  a  settlement  having  been  made  previously  to 
the  marriage,  the  articles  were  laid  out  of  the  case ; 
and  parol  evidence  of  an  intention  not  to  revoke  was 
rejected.     Cave  v.  Holford.        -        -        -        IL  604,  n.    HI.  650 

16.  Revocation  of  a  Will  by  a  conveyance  never  completed.  IIL  65S 

17.  Lease  for  years  or  life  is  a  revocation  of  a  Will  pro  tanio 

only. HL  65S 

18.  Mortgages  in  fee  and  conveyances  in  fee  for  payment  of 

debts  revoke  a  Will  pro  tanto  only  in  equity.         -        -  IIL  654 

19.  If  testator  makes  a  feoffment  after  the  Will  to  the  use  of 

himself  in  fee,  or  suffers  a  Recovery,  it  is  a  revocation.  IIL  664 

20.  By  a  mortgage  in  fee  of  a  devised  estate  or  a  conveyance 

in  fee  for  payment  of  debts  the  Will  is  revoked  pro 

tanto  ouly.    Earl  Tanple  v.  The  Duchess  of  Chandos.  IIL  685 
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SI.  Whether  by  the  birth  of  more  children  subsequent  to 
the  date  of  the  Will,  and  after  the  death  of  the  tes- 
tator's wife  his  second  marriage,  but  no  children  by 
that,  the  Will  is  revoked,  qucere.     Gibbons  v.  Count.  IV.  840 

SS.  A  subsequent  marriage  and  tne  birth  of  a  child  revoke  a 
Will.  Qucere  as  to  the  propriety  of  admitting  evidence 
against  the  presumption.     .--.--  IV.  8M 

S8.  Devise  of  real  estates  to  trustees  and  their  heirs,  upon 
trust  to  convey  upon  certain  trusts ;  and,  subject  thereto, 
to  several  natural  sons  successively  in  strict  settlement. 
The  testator  also  gave  the  residue  of  his  personal  es- 
tate upon  trust  to  be  laid  out  in  land,  to  be  settled  to 
the  same  uses,  &c.  A  Codicil,  revoking  so  much  of 
the  Will  as  directed  the  settlement  of  his  said  estates 
upon  his  sons,  and  varying  the  order  of  the  Umitations, 
was  considered  as  confined  to  that  object,  operating  by 
way  of  substitution  only,  not  as  a  revocation  of  the 
devise;  and  therefore  extending  to  the  estates  to  be 
purchased  with  the  personal  estate.  Lord  Carringt€m 
V.  Payne. V.  404 

24.  Devise  revoked  by  a  contract  for  sale.    -        -        -         •  V.  654 

S5.  A  devise  is  not  revoked  by  a  mortgage  in  fee  to  the  de- 
visee.    Baxter  v.  Dyer.     -----         -  V.  656 

96*  Whether  a  Will  was  revoked  by  marriage  and  the  birth 

of  a  child  under  particular  circumstances,  qtnere  (a).    -  Y.  663 

27.  Residuary  bequest  cancelled  by  striking  through  with  a 

Sencil  all  the  disposing  part,  leaving  only  the  general 
escription,  with  notes  in  pencil  in  the  margin,  indi- 
cating alteration,  and  a  different  disposition  of  certain 
articles ;  a  resulting  trust  for  the  next  of  kin.  Mence 
V.  Mence. XVIII.  348 

Witness. — 1.     Competent;  tlioagh  interest  at  his  examination  ; 

if  not  at  the  executiou  of  the  Will  and  the 
death. 

2.  Sabscribing,  being  in  JamaicOy  dispensed  with. 

3.  Legacy  to  subscribing  witness  void. 

1.  Witness  to  a  Will,  not  interested  at  the  execution,  and 
death  of  the  testator,  is  competent,  though  interested 
at  his  examination.     Bro^rave  v.  Winder.  -         -  II.  6S4 

52.  A  subscribing  witness  to  a  Will,  disposing  of  real  estate, 
being  in  Jamaica^  his  evidence  was  dispensed  with* 
Lord  Carrington  v.  Payne.  -         -         -         -         .  V.  404 

S.  LegacY  to  a  subscribing  witness  to  a  Will,  though  of  per- 
sonal property  only,  void  under  the  Statute  25  Geo.  2. 
c.  6,  extending  to  all  Wills  and  Codicils.  Leet  v.  Sum-^ 
fnrrsgill. XVIII.  508 

Soe  Advancement  3.      Assets.     Baron  and  Feme  (£!p|»a- 
rmte  Property  3.  16.  20.)     Bastard  1.     Charge  6.  B.  9. 


^€)  ^cc  Uic  uotc,  Vut  V.  |mgc  661. 
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Charihf  84,  Commutum  of  Review  1,  Condition  2. 4.  ?• 
ConMiruction,  Comiingeni  Interest  2,  Contract  13.14,15. 
€ktpifkoldS.9.  Creditors.  Cross  Remainders  2.  DebtX. 
Devise.  Distribution  I.  Ekciion  4.  5.  21.  23.  25.  38. 
(Heir  3.)  Estate  &9.  (Conversion  6.)  (Tails.)  Evi- 
dence 1.9.  25.  (Parotic.)  (Pedigree e.)  (Presumj^- 
iive  2.  10.)  (Witness  0.  27. 28.  31.)  Executor.  Exe- 
cutory Devise.  Executory  Trust  2.  3.  4.  5.  Exonera- 
tion 10. 11.  Frauds^  Statute  of.  Fraudulent  Devises, 
Statute  of.  Grand-child  2.  Guardian  3.  Heir.  Im- 
plication 3.  4.  Interest  24.  Issue  1.  6.  Jurisdiction 
4.  18.  Lease  C.  (Renewal  12.)  Legacy.  Limitation  2. 
Lunacy  73.  Maintenance  1.  2.  3.  5.  Marriage  6.  (Coii- 
«»/  2.)  Money  1.  Mortgage  11.  iVex^  o/*  ^in  1.  P«r- 
pefm'/y  3.  6.  21.  Possibility  1.  Pouter  1.  6.  18. 19.  33. 
(ilppotn^mejif  16. 39. 40. 45.)  Practice  64. 146. 178. 186. 
Probate.  Purchase.  Representative.  Residue  1. 2. 
Resulting  Trust.  Revocation  9.  28.  Satisfaction  S. 
22.  32.  Specific  Devise,  Sfc.  Survivor  1.  Teiiaiif  t» 
CoMiiMm  4.  TViMr  2.  3.  73.  84.  85. 109.  (Resulting  B. 
6.  9.)     Vesting.     Voluntary  Settlement,  Sfc.  2.  21. 

WINDOWS,  ANCIENT. 

See  Injunction  40. 

WITNESS. 

8ee  Account  2.  Banhrupt  (Commissioners  12.)  (Pri- 
vilege 6.)  Evidence.  Party  II.  Perjury  2.  Prac- 
tice 219.  287.  292.  300.  372.    Privilege  1.     Witt. 

WITNESS  ABROAD. 
See  Evidence  60. 

WITNESS,  Examined  de  bene  esse. 

See  Practice  192. 

WORDS. 
See  Construction.    Statute  3. 

WORDS,  PRECATORY. 

See  Trust. 

WRIT  DE  VENTRE  INSPICIENDO.  • 

See  Bill  to  perpetuate  Tatimony  2. 

WRIT  OF  ABSOLUTION. 

See  Absolution. 

WRIT  OF  ACCEDAS  AD  CURIAM. 

See  CopyhM  20. 

WRIT  OF  ASSISTANCE. 
See  Practice  331. 

WRIT  OF  DOWER. 
See  Dower  2. 3.  4. 


Vol. 


e06  WRIT  OP  ERROR. YOUNGER  CHILD. 

WRIT  OF  ERROR. 
Seo  Error  I.     Tenant  in  Tail  2. 

WRIT  OF  NE  EXEAT  REGNO. 
See  Ne  exeat  Regno. 

WRIT  OF  RIGHT. 

See  Infant  27. 

WRIT  OF  WASTE. 
See  WoMte  16. 

WRITTEN  CONTRACT. 

See  Framd$,  Statnte  of,  13.  14. 


YORK. 

1.      CostOID. 

5L    Casiom  as  to  barring  cbild*s  share  by  advancement. 

1.  Custom  of  York.  -        -        -        --         -         -  V.790 

9.  Custom  of  York  as  to  advancement  barring  the  child's 

share  of  the  customary  estate.    .        -        .         -         .  IX.  485 

See  Chester.     Power  (Appointment  49.) 

YOUNG  HEIR. 

See  Acconnt  6.     i7etr  3. 13. 
YOUNGER  CHILD. 

See  SaiiMfaction  33.     Will  275. 


END  OF  THE  TWENTIETH   VOLUME. 


«4>ll'FL    B«OOftB,  Jjy  PATUUiOSTBft-KOW. 


ERRATA,  &c. 


The  lines  are  computed  from  the  commencement  of  the  original  page,  whether  numlrered 

at  the  top  or  in  the  margin. 


Page  Vol.  I. 

91,  Anon.    For  '  defendant*  read  '  plaintiff/ 

f  for  *  nndiT  the  joint 

131,  1. 13,14,niarp.  1. 13, 11.  ^  commission'  read 

Table,  Bankrupt  :3,     j  * aguin.st  the  joint 

(  estate.' 
199,  I.  4,  for  *  impossible'  read  '  possible.' 

Vol.  II. 

Table,  Will  3,  for  *  as  it  is'  read  *  it  is  as.* 

Vol.  III. 

827,  roarg.  I.  2,  from  bottom.  }  for    *  B,'    read 

Table,  Will 32,  1.6,  J     *  A,' 

M\f  I.  24,  for  *  wliiic  *  read  *  whether.* 
65J,  note  (2:^),  for  *  VIII.'  read  '  VII.' 
^93,  I.  6,  for  *  formally  *  read  *  formerly.' 

Table,  Ass KTs  4,  for  *  intrinsic'  read  'ex- 

*  trinsick.' 

Baron  AND  Feme  ],  for  '  to  make' 
read  *  made.' 

Vol.  IV. 
Tabic,  for  <  Restitution  '  read  *  Restric* 

*  TION.' 

Vol.  V. 

1,  marg.  erase  '  Nov,  6th,' 
•.   1.  1,  for  *  taken '  read  *  took.' 
..  I.  «,  at  the  end,  add  '  in  the  year  1800.' 
Table,  Copyright  1,  1.  3,  for  *  was'  read 
'  was  not '  entitled. 
Li RN,  for  *  corn '  read '  coin.' 
••      Mortgage  3,  1. 1,  for  '  debtor '  read 

*  defendant.' 

..     Parent  and  Child  3, 1.  5,  for  '  re- 
selling '  read  '  resettling.' 

Vol.  VI. 

153,  marg.  1.11,1..    Table,f  ji^^^  f  J^/^JJ^^^; 
Appointment  1,1. 4.6.;[|;^/J^j'!^'**"*"^'^ 

400,  1.  3,  from  bottom,  erase  *■  it.* 

■631,  note,  1.  7,  from  bottom,  for  <  herself  read 

'  himself.' 
705,  1. 10,  erase  *  it.' 

Table,  Bankrupt  14,  I.  3,  for  <  execute ' 
read  *  exercise.' 
RbvocATioN  2, 1. 1,  for  *  whether' 
read  *  wherever.' 

Vol.  VII. 

1K4S,  1.  4,  for  *  over.rnle'  read  <  allow.' 

Table,  Lunatic  s,  1.  X,  for  *injanction' 
read '  inquisition.' 
Power  9,  1.  4.  for  <  will  aid'  read 
'  will  in  certain  cases  aid.' 


•• 


Page    ,  Vol.  VIII. 

Table,  Nf  exeat  Regno  3,1. 8, for'  bepof 
read  *  pnt  him.' 

Vol.  IX. 

230,  I.  7,  for  *  he '  read  *  it.' 
44'.S  I.  %^,  for  *  has  '  read  *  had.' 

Table,  Account  4, 1.  tf,  l>efore  < misrepresen- 
tation '  insert  *•  no.' 
..     Infant  1,  1.  1,  for  'daughter'  remd 
'  defendant.* 
Lease  3,1. 1  ],  for*  fraud' read  <  fund.' 
..     Practice  tf,  1.6,  for 'discussed 'read 

*  disused.' 

..     Vendor  and  Vendee,  for  *  Sumtff* 
read  ^  Agent.* 

Vol.  X. 

206, 1.  25,  to  'antecedent'  add  < debt.' 

Table,  Land-tax,  for  ^appointneat'  read 
'  apportionment.' 
Marriages;,  1.1,  to  *oV  add  'a 
settlement.' 

Vol.  XL 
18,  1. 11,  for  < deposition'  read  ' disposition.' 

Vol.  XII. 

Table,  Annuity,  for  'appointment'  read 
'  apportionment' 
..     Pleading  3, 1.  if, for '  to '  read  ^ in/ 
for  *  fact '  read  <  facts.' 
Residue,  for '  ezecntioa '  read  *  exe- 
cutor.' 

Tol.  XIIL 

163,  1. 16,  for  '  continue'  read  <  discontinne.' 
609,  line  the  last,   for  '  agreed '  read  *  argued.' 
Table,  Assets,  for  *  execution '  read '  exe- 
cutor.' 
Conversion  of  Estate  f,  L5,  for 

*  any '  read  •  his.' 
Etidbncb.    In  the  references,  for 

*  Legacy '  read  *  Ltgitmacy.' 

Vol.  XIV. 

38,  1. 34,  for  '  unable '  read  '  enabled.' 
109,  1.  20,  for  *  formerly '  read  ■  formally.' 
119,  1. 35,  to  <  tell '  add  <  ber.' 
887,  1.  8,  for  *  even '  read  «  e? en' 
461,  1. 2M),  for  '  doctrine '  read  <  docket.' 


ERRATA,  &C. 


Ptge 


Vol-  XV. 


S88,  I.  9«  for  *  apply '  read  '  snpply/ 

Table,  Peimcipal  and  Surety  3,  line  6, 
erase  '  not.' 
..      Trust  «,  I.  «,  for  *  to '  read  *  by.* 
Vesting  3,   1.  11,  for  '  witb '   read 
'  without/ 

Vol.  XVI. 

Table,  Vendor  and  Vendee  i$,  1.  2,  for 
'  grantees '  read  '  grantors.' 

Vol.   XVII. 

f  90,  marg.  1.  2. 

Table.  Vendor,  &c.  «,  I.  l,  |^  ^'i'^ ' i;;-,^' 

Vol.  XVIII. 
itf   m.r.  I  A  C***  'obtained'  add 

TMe  Co^tr  vct  1  3  T  ^'°™  *  P*^«^"  *"■ 
laDle,  contract,  i.  3,^  toxicated/ 

1.5,  1. 14,  for  '  agreement'  read  '  ariniment.' 
S36,  L  fl,  for  '  credit'  read  *  creditor.' 

..    I.  St,  for  *  takes '  read  '  take.' 
319,  inary.  1.  8.  )  for  '  actnal'  read 

Table,  Rehearing,  1.4,  5'  annual.* 


C  Before  *  pur- 
^  chase/  insert 


Vol.  XVIII.— coa/iiiirfj. 

Table,  Arbitration,  for '  evidence;  aa* 

*  set  aside  by  the  Court'  sobstitit 
'  by  the  arbitrators ;  of  which  then 

*  ought  to  be  clear,  distinct  eti 
<  dence,  and  an  affidavit  by  the  ir 
'  bitrators,    to  induce  a  Court  o 

*  Eottity  to  set  aside  the  award ;  o 
'  a  Court  of  Law  to  refuse  to  niaki 
'  it  a  rule  of  Court.' 

Bankrupt  8, 1.  4,  fur  '  on  the  Con 

niissiouers'  read  *  in  the  creditors. 

Forfeiture  4, 1.  2,  for  *JUadd,'  nra< 

*  Mod.' 

Pleading  1, 1.  1,  for  '  constrvctifig 
read  *  construing.' 

Vol.  XIX. 

344,  marg.  1. 19,  to  *  Re^ncl'  add  ^  and  a  baibd»le 

writ  at  law.' 
653,  1.  r,  for  *  in '  read  '  is.' 

Vol.  XX. 

458,  No.  34,  after  '  however'  insert '  small.' 
..      No.  35,  fc/i  <  after  '  read  *  hcrtinaller.' 


The  Publishers  of  the  Second  Edition  o/' Vesev  s  Gases  ^s 
Chancery,  o/  which  this  is  ///e  Twentieth  and  concluding 
Volume,  have  also  published  thefollowing  Treatises  and  Works 
on  subjects  o/ L\w  and  Equity. 


Thb  equity  draftsman,  being  a  Se- 
lection  of  Forms  of  Pleadings  in  Suit;:  in 
Equity,  vis.  Bills,  Answers,  Pleas,  Deniurrrr^i, 
Replications,  Exceptions,  Interrogatories,  6ic. 
&c.;  also  Decrees  and  Decretal  Orders;  the 
Niw  Obdirs  in  Chancery,  indexed,  are  given 
In  an  Appendix  ;  and  an  extensive  General  Index. 
The  Second  Edition,  by  Edward  Hughes,  Esq. 
of  Lincoln's  Inn,  Barrister  at  Law. 

A  TREATISE  on  PLEADING,  in  Three 
Volames,  bv  J.  Chitty  ,  Esq.  Barrister  at  Law, 
of  which  a  Fifth  Edition  has  been  published. 

A  TREATISE  on  BILLS  of  EXCHANGE, 
&c.^The  Eighth  Edition,  containing  new 
Chapters  on  Agents — Partner? — Consideration — 
Stamps — Requisites— Loss  —  Tiiuts  of  Presi>nt- 
nent— Non-payment— Protest  and  Notice— Evi- 
dence—Bankruptcy— Forgery  —  Larceny  ^-  Em- 
beuieinent— and  False  Pretences;  and  an  ex- 
tensive Collection  of  pRECi:Dfc»T8.  By  Joseph 
Chitty,  Esq.  Barrister  at  Law. 

A  TREATISE  ON  ECCLESIASTICAL  and 
CIVIL  DILAPIDATIONS,  with  anAPFENDix, 
containing  Precedents  of  Noiices,  Valu- 
ations, Commissions,  &c.  and  Cases  decided 
on  the  subject  By  J.  Elmes,  Architect,  Snr- 
veyor  of  the  Fort  of  London. 


A  TREATISE  on  the  CRIMINAL  L.WT 
AND  PRACTICE.— Second  I.dition,  Four  lanee 
Volumes,  Ro\al  Octavo,  Three  of  uhirh  contaio 
Foims  of  every  description,  uiih  Practicitl  I)i< 
rections,  for  tlie  Use  of  Magi>trates,  Sheriffs, 
Coroners,  Clerks  of  tlie  Peace,  &c.  &r.  Mr. 
Peel's  Acts,  and  explanatory  ^ch^dlles  of 
the  repealed  Statutes  are  given  at  the  end  of 
the  Fourth  Volume.  By  J.  Chut y,  Esq.  Bar- 
rister at  Law. 

A  TREATISE  on  tub  GAME  LAWS,  by 
J.  Chitiy,  Esq. 

A  TREATISE  on  ihr  HIGHWAY  LAWS, 
by  R.  Weixbeloved,  Esq. 

POWELL'S  TREATISE  oj«  MORTGAGES, 
by  T.  Co^  ENTRY,  Esq.,  Sixth  Edition. 

MORTGAGE      PRECEDENTS,      by    T. 

COVEMUY,   Esq. 

A  NEW  AND  SYSTEMATIC  ARRANGE- 
MENT of  COKE  UPON  LITTLETON,  by 
J.  H.  Thomas,  Esq. 

A  DIGEST  OF  EQUITY  CASES,  from  the 
earliest  Period,  by  R.  W.  Bridcmar,  Esq.; 
and  a  SUPPLEMENT^  by  K.  Scoit,  Esq. 
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